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SUPKEME    COURT 


iLLiisrois. 


FIEST    GEA^STD    DIYISIOIS" 

JUNE    TERM,    1867. 


Joseph  C.  Hite,  impleaded,  etc., 

V. 

John  Blandford. 

1.  Pleading  at  law  —  of  the  declaration  —  in  actions  for  tort  —  allegations 
divisible.  In  an  action  founded  on  a  tort,  the  allegations  in  the  declaration 
are  divisible,  and  the  plaintiff  may  prove  a  part  of  his  charge  and  recover,  if 
enough  be  proved  to  support  the  tort. 

2.  Instructions — must  be  based  upon  the  evidence.  The  principle  is  well 
settled,  that  instructions  must  be  based  upon  the  evidence  in  the  case. 

Wkit  of  Erkok  to  the  Circuit  Court  of  Union  county;  the 
Hon.  J.  H.  MuLKEY,  Judge,  presiding. 

The  facts  in  this  case  are  fully  stated  in  the  opinion. 

Messrs.  Mulket,  Wall  &  Wheeler,  for  the  plaintiff  in  error. 

1.  We  insist,  that  the  averments  in  the  declaration,  "  that 
defendants  falsely  and    fraudulently   represented   to    plaintiflf, 


10  HiTE,  iMPL.,  ETC.,  V.  Blandfokd.  [June  T., 

Brief  for  the  Defendant  in  error.        Opinion  of  tlie  Court. 

that  the  horses  were  sound,  and  in  no  wise  diseased,  and  that 
plaintiff,  reij'ing  on  said  representations  so  made,  was  induced 
to  permit  defendant  to  enter  his  close  with  said  horses  so 
infected,"  are  material,  and  must  be  proven,  and  that  the  deceit 
is  the  gravamen  of  the  action.  1  Ch.  Plead,  side  paging  137; 
Weaiherford  v.  FisJibacTc^  3  Scam.  171. 

2.  That,  unless  the  deceit,  as  charged  in  the  declaration,  is 
proven,  the  action  should  be  trespass,  and  not  case. 

3.  That  the  evidence  fails  to  show  that  any  representations 
were  made  to  plaintiff  as  to  the  soundness  of  the  horses. 

Messrs.  Jesse  Wake,  and  Allen  &  Webb,  for  the  defendant 
in  error. 

1.  The  gravamen  of  this  action  is  not  that  the  defendant  was 
gm\tj  oi  deceit  in  making  a  contract  with  the  plaintiff,  whereby 
he  obtained  permission  to  put  his  horses  in  plaintiff's  close ;  but 
that  defendant,  well  knowing  that  his  horses  were  infected  witli 
a  contagious  disease,  entered  plaintiff's  close  with  such  horses 
whereby  the  disease  was  communicated  to  plaintiff's  horses,  of 
which  they  died. 

2.  ]^or  is  the  liability  of  the  defendant  lessened  by  an  omis- 
sion of  the  plaintiff  to  prove  an  express  permission  to  enter,  or 
that  defendant  made  the  false  representations  concerning  the 
soundness  of  the  horses. 

3.  This  action  not  being  founded  on  a  contract,  but  upon  a 
tort,  the  allegations  in  the  declaration  are  divisible,  and  there 
was  no  necessity  for  proving  plaintiff's  permission  to  defendant 
to  enter  his  close  with  horses,  as  without  it  the  declaration 
contained  a  good  cause  of  action  in  case.  1  Ch.  PI.  side  pa- 
ging,387. 

Mr.   Chief  Justice  Bkeese  delivered  the  opinion   of  the 

Court : 

This  was  an  action  on  the  case  for  a  tort  by  plaintiff  in  error 
in  bringing  horses  diseased  with  glanders,  known  to  be  a  dis- 
ease highly  infectious,  to  the  farm  of  defendant  in  error,  and 
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Opinion  of  the  Court. 

placing  them  in  a  lot  contiguous  to  which,  and  under  the  same 
exterior  fence,  were  the  horses  and  other  stock  of  the  defend- 
ant, which  became  infected  with  the  same  disease  and  died. 
The  verdict  was  for  the  defendant  in  error,  for  the  value  of 
the  property  thus  destroyed,  and  judgment  thereon. 

To  reverse  this  judgment  the  cause  is  brought  here  by  writ 
of  error,  and  the  errors  assigned  are  in  giving  the  plaintiff's 
instructions,  and  in  refusing  the  seventh,  eighth  and  ninth 
instructions  asked  by  the  defendant.  The  ninth,  only,  is 
argued  here. 

The  counsel  for  the  plaintiff  in  error  insist,  that  the  aver- 
ments in  the  declaration  that  defendant  falsely  represented  to 
the  plaintiff  that  the  horses  were  sound  and  in  no  wise  dis- 
eased, and  that  plaintiff,  relying  upon  such  representations, 
was  induced  to  permit  defendant  to  enter  his  close  with  horses 
80  infected,  are  material,  and  must  be  proved. 

To  this  it  is  answered  by  the  counsel  for  defendant  in  error, 
that  the  gravamen  of  the  action  is  not  deceit,  but  the  liability 
of  the  defendant  arises  from  the  fact  of  his  taking  horses, 
known  by  him  to  be  infected  with  a  dangerous  disease  and 
one  easily  communicated  to  other  animals,  into  plaintiff's 
close,  from  which  act  the  plaintiff's  horses  became  infected 
and  died  ;  and  they  contend  that  his  liability  is  not  lessened 
by  an  omission  of  the  plaintiff  to  prove  an  express  permission 
to  enter,  or  the  fact  that  the  defendant  did  not  make  false 
representations  to  the  plaintiff  concerning  the  soundness  of 
the  horses.  We  think  the  answer  is  satisfactory.  Contracts 
are  entire  and  must  be  proved  substantially  as  alleged,  but 
torts  are  divisible,  and  in  them  the  plaintiff  may  prove  a  part 
of  his  charge,  and  recover,  if  there  be  enough  proved  to  sup- 
port the  tort.  1  Ch.  PI.  387,  side  paging. 

The  proof  shows  plaintiff  was  not  at  home  when  the  defend- 
ant came  with  the  horses,  and  the  leave  he  obtained  to  place 
them  in  the  lot  was  more  by  the  silent  acquiescence  of  his 
brothers  and  the  other  members  of  the  family,  than  by  any 
direct  permission,  the  defendant  stating  to  Cordelia  Blandford, 
on  her  saying  their  horses  ought  to  be  turned  out,  as  the 
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Syllabus. 

defendant's  horses  might  be  diseased,  tliat  his  horses  were  not 
diseased.  The  proof  shows  most  clearly  the  defendant  knew 
the  horses  were  diseased,  as  they  had  been  purchased  of  the 
government  at  Memphis  as  condemned  horses,  and  one  of 
them  with  glanders  was  given  away  on  the  road  to  this  State, 
and  he  hired  a  person  to  kill  another.  The  case  is  one  of  the 
most  aggravated  nature,  having  no  ameliorating  circumstances, 
and  the  court  in  its  instructions  to  the  jury  on  both  sides  left 
the  case  fairly  with  them,  instructing  for  the  defendant  as 
favorably  as  he  had  any  right  to  demand. 

The  ninth  instruction  asked  by  the  defendant,  which  the 
court  refused,  and  which  is  the  chief  ground  of  complaint,  is 
this :  "  That  unless  the  plaintiff  was  induced  to  let  the  horses 
in  his  inclosure,  and  were  actually,  forcibly  and  without  plaint- 
iff's consent  placed  there,  and  damages  resulted  to  the  plaintiff, 
the  action  cannot  be  maintained,  and  should  be  trespass." 

It  is  sufficient,  in  support  of  the  refusal  of  the  court,  to  ad- 
vert to  the  settled  principle  that  an  instruction  must  be  based 
on  the  evidence.  There  is  not  a  particle  of  evidence  in  this 
c^se  that  the  defendant  forcibly,  and  without  the  consent  of  the 
plaintiff,  put  the  horses  in  the  lot ;  on  the  contrary,  the  infer- 
ence is  irresistible  that  all  the  consent  was  given  which  could 
be  given  under  the  circumstances.  The  justice  of  this  case  is 
BO  manifestly  with  the  plaintiff  below,  we  should  be  unwill- 
ing to  reverse  the  judgment  for  any  error  which  has  been 
assigned  and  discussed. 

We  see  no  error  in  the  record  which  should  reverse  the  judg- 
ment, and  it  must  be  affirmed. 

Judgment  affirmed. 


Henry  Love 

V. 

Hugh  Moore. 


Malice  —  wTien  ma/y  be  inferred  from  acts  of  o  party.  In  an  action  on 
the  case  for  revoking  a  person's  certificate  of  qualification  as  a  scliool  teacher, 
in  order  to  show  malice  in  such  act,  the  plaintiflF  need  not  prove  personal 
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hatred  or  ill-will  toward  Mm.  Evidence  that  the  defendant  acted  rashly, 
wantonly  and  wrongfolly,  in  the  exercise  of  Mb  authority,  is  sufficient,  where- 
by malice  may  be  inferred. 

Appeal  from  the  Circuit  Court  of  Marion  county ;  the  Hon. 
Silas  L.  Bryan,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  M.  ScHAEFFEB,  for  the  appellant. 

Messrs.  Jones  &  Goodnow,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  tlie  case  brought  against  the  superin- 
tendent of  schools  of  Marion  county  for  illegally  revoking  a 
teacher's  certificate.  The  court  properly  instructed  the  jury, 
that  the  defendant  was  not  liable  in  damages,  unless  his  con- 
duct had  been  willfully  and  maliciously  wrong.  The  plaintiff 
then  asked  the  following  instruction  : 

"  That,  in  order  to  show  malice  in  this  cause,  the  plaintiff  is 
not  compelled  to  show  personal  hatred  or  ill-will ;  but,  if  you 
believe  from  the  evidence  that  the  defendant  acted  rashly, 
wickedly  and  wantonly,  in  revoking  the  plaintiff's  certificate, 
then  the  jury  have  the  right  to  infer  malice,  and  if  the  plaintiff 
has  proved  all  the  other  material  allegations  in  the  declaration, 
you  should  find  the  defendant  guilty." 

This  instruction  the  court  refused.  It  should  have  been  given 
as  explanatory  of  the  others.  The  jury  were  not  unlikely  to 
suppose  it  was  necessary  for  the  plaintiff  to  show  malice,  by 
proof  of  personal  hatred  or  ill-will  toward  himself  on  the  part 
of  the  defendant.  This  was  not  necessary.  If  the  defendant 
exercised  his  authority  wantonly  and  wrongfully,  as  specified 
in  the  instruction,  the  jury  might  properly  infer  malice.  The 
case  is  not  very  clear  upon  the  evidence,  and  we  think  a  new 
trial  should  be  had  and  this  instruction  given. 

Judgment  reversed. 
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Henry  H.  Horner 

V. 

Catherine  Zimmerman  et  al. 

1.  Want  of  service  —  an  error  personal  to  the  parties  not  served.  Where 
a  bill  of  review  was  filed  to  reverse  a  decree  in  chancery,  only  charging  that 
the  ancestor  of  the  complainants  in  the  bill  of  review  was  not  served  with 
process,  those  complainants  cannot  make  the  point  in  the  Supreme  Court  that 
other  parties  were  not  served,  as  a  reason  for  setting  aside  a  decree ;  for  it 
appears  that  if  the  others  were  not  served,  it  is  for  them  to  complain,  and  the 
error  is  personal  to  them,  with  which  others  can  have  no  concern, 

2.  Service  op  process  —  what  the  record  must  show.  And  in  such  a  case, 
where  the  record  shows  a  return  of  service  on  the  ancestor  of  the  complain- 
ants indorsed  on  the  process,  by  leaving  a  copy  with  his  wife,  a  member  of 
his  family,  and  is  in  all  respects  formal,  it  is  sufBcient. 

3.  Recitais  op  record  —  when  considered  sufficient.  Where  the  record 
recited  that  one  defendant  to  a  bill  of  foreclosure  was  defaulted  on  a  failure 
to  answer  as  ruled  by  the  court,  "  and  the  other  defendants  having  answered 
admitting  the  allegations  of  the  bill  of  complaint,  it  was,  therefore,  ordered, 
adjudged  and  decreed  by  the  court  that  the  same  be  taken  as  confessed  by  all  of 
said  defendants,  and  that  the  cause  be  referred,  etc.," — held,  that,  while  this  was 
a  very  inaccurate  and  informal  mode  of  making  out  a  transcript  of  a  record, 
not  containing  the  answers,  still  the  Supreme  Court  will  infer  from  it  that  the 
answers  were  filed  and  were  before  the  court ;  and  if  they  were  not  filed,  it 
follows  that  the  other  branch  of  the  statement  is  the  true  one,  namely,  that 
the  bill  was  taken  as  confessed  against  all  the  defendants,  since  service  on 
them  is  recited. 

4.  Bill  op  review  —  necessary  allegations  of.  The  settled  doctrine  is, 
that  a  bill  of  review  must  either  deny  the  justice  of  the  demand  established 
by  the  decree  sought  to  be  reviewed,  or  the  complainants  must  allege  that 
they  have  paid  it  and  the  costs,  or  else  give  a  reason  for  omitting  to  do  so. 

5.  Same  —  when  this  objection  must  he  made.  But  an  objection  of  this  kind 
should  be  made  in  the  court  below  by  a  motion  not  to  receive  the  bill ;  and 
where  answers  were  filed  and  the  case  went  to  a  hearing  on  its  merits,  it  was 
held  that  the  defendants  had  treated  it  as  a  bill  properly  filed,  and  must  be 
bound  by  it. 

6.  Creditors  —  thei/r  rights  in  chancery.  Where  some  of  the  complainants 
in  a  bill  of  review  were  simply  contract  creditors  of  the  defendant  in  the  de- 
cree which  was  attacked,  and  some  of  those  who  answered  the  bill  of  review 
were  also  creditors  of  the  same  person,  but  did  not  show  that  they  had  any 
judgments,  it  was  h^ld,  that  neither  of  these  classes  of  creditors  had  any 
status  in  a  court  of  equity  even  to  file  a  creditor's  bill,  and  that  the  bill  of 
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review  must  stand  or  fall  on  its  own  merits  and  could  not  be  converted  into  a 
creditor's  bill. 

7.  Fraudulent  deed  —  concluswe  as  to  the  grantor  and  Ms  heirs.  Though 
a  deed  may  be  fraudulent  and  void  as  to  the  creditors  of  the  grantor,  it  is  valid 
and  binding  as  to  the  grantor  himself,  and  his  heirs  cannot  set  it  aside  ;  and  if 
set  aside  by  other  parties  they  can  have  no  interest  in  any  controversy  arising 
thereon,  whatever  6o7M»^de  judgment  creditors  may  have. 

8.  Decree  of  strict  foreclosure  —  when  proper.  Upon  a  bill  for  fore- 
closure, where  the  proof  shows  that  the  premises  at  that  time  were  not ,  of 
greater  value  than  the  amount  of  the  claim  then  belonging  wholly  to  the 
complainants,  and  a  strict  foreclosure  is  prayed  for  in  the  bill,  it  is  not  error 
in  the  court  to  approve  a  decree  of  strict  foreclosure. 

9  Decree  —  may  be  changed  to  a  strict  foreclosure  at  the  second  term.  And 
where  a  decree  was  passed  that  the  defendants  pay  the  amount  found  by  the 
I'eport  to  be  due,  and  that  the  premises  be  sold  if  the  money  was  not  paid  in 
thirty  days,  and  the  cause  continued,  the  complainant  might  properly  make 
his  motion  for  a  strict  foreclosure  at  the  next  term,  and  on  making  proof  that 
the  premises  were  worth  less  than  the  amount  found  due,  the  court  might  then 
properly  order  a  strict  foreclosure. 

10.  Bona  fide  purchaser  —  his  rights  under  a  decree.  And  where,  under 
such  a  decree,  the  premises  were  conveyed  by  the  master  in  chancery  to  the 
complainant,  and  he  afterward  sold  and  conveyed  the  same  upon  full  consid- 
eration to  a  hona  fide  purchaser  without  notice,  and  such  purchaser  answered 
a  bill  of  review  under  oath,  and  his  answer  was  allowed  to  stand  uncontra- 
dicted and  unquestioned,  it  was  held  that  the  position  of  the  purchaser  could 
not  be  assailed  by  any  further  proceedings  imder  the  bill  of  review,  and 
that  he  was  not  affected  by  any  error  in  the  decree,  should  there  be  one. 

Appeal  from  the  Circuit  Court  of  Clinton  county ;  the  Hon. 
Silas  L.  Bkyan,  Judge,  presiding. 

The  facts  of  this  case  are  fully  stated  in  the  opinion  of  the 
court. 

Mr.  "William  H.  TJkdeewood,  for  the  appellant. 

1.  Where  a  bill  of  review  admits  the  justice  of  the  amount 
established  by  the  decree  sought  to  be  reviewed,  the  complain- 
ants should  allege  that  they  have  paid  it  and  the  costs,  or  give 
a  reason  for  omitting  to  do  so.  2  Adams'  Eq.  418 ;  Griggs  v. 
Gear,  3  Gilm.  11 ;  Lube's  Eq.  130 ;  Wirner  v.  BlacMey,  2  Johns. 
Ch.  488.  Matter  before  known  and  susceptible  of  proof  can- 
not be  made  the  ground  of  a  bill  of  review.  Southard  v.  Russell^ 
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16  How.  571 ;  MoDaniel  v.  James,  23  111.  408  ;  Rittenhouse 
Estate^  1  Pars.  S.  E.  C.  313,  328.  On  a  bill  of  review  no  new 
evidence  is  admissible  to  facts  before  established  bj  decree. 
Johnson  v.  Donnelly  15  111.  100 ;  Turner  v.  Berry,  3  Gilm.  544 ; 
Evens  v.  Clement,  14  111.  206 ;  Garrett  v.  Moss,  22  id.  363. 

2.  Simple  contract  creditors,  like  Keesel  and  Yogel,  who 
were  not  parties  to  the  original  suit,  have  no  right  to  file  a  bill 
of  review,  which  only  lies  by  parties  or  privies.  Sto.  Eq.  PI. 
§§  409,  638.  Nor  conld  they  or  Schulenberg  and  Boechler 
interplead,  before  their  claims  were  allowed  against  the  estate 
of  Zimmerman,  and  they  had  exhausted  their  remedies  at  law 
against  his  estate.  Aronstrong  v.  Cooper,  11  111.  560 ;  McDowell 
V.  White,  id.  31 ;  Ishmael  v.  Parker,  13  id.  327 ;  Greening  v. 
Thomas,  14  id.  271. 

3.  The  heirs  of  Zimmerman  had  no  more  right  than  he  him- 
self would  have  had,  if  living,  to  set  aside  his  deed,  on  the 
ground  that  it  was  made  to  defraud  his  creditors.  Choteaxi  v. 
Jones,  11  111.  319 ;  Ward  v.  Enders,  29  id.  524. 

4.  At  the  first  term,  Taylor  having  an  interest  in  the  mort- 
gage and  one  of  the  notes,  a  strict  foreclosure  was  improper. 
"At  the  next  term  to  which  the  cause  was  continued,  Horner 
had  acquired  also  Taylor's  interest,  and  it  was  proved  to  the 
court  that  the  value  of  the  land  was  not  sufficient  to  satisfy  the 
mortgage  and  costs  as  the  bill  alleges,  a  strict  foreclosure  was 
necessary  and  proper  to  avoid  the  costs  and  expenses  of  a  sale. 
Johnson  v.  Donnell,  15  111.  97  ;  Wilson  v.  Geisler,  19  id.  49  ; 
Stephens  v.  Bichwell,  27  id.  444.  The  wife  had  no  dower  in 
the  land  as  against  this  mortgage  given  for  the  purchase  money, 
and  was  not  a  necessary  or  proper  party  where  a  strict  fore- 
closure was  prayed.  Stephens  v.  Bickwell,  27  111.  446. 

5.  Where  a  suit  at  law  or  equity  is  continued,  it  is  not  neces- 
sary to  summon  the  parties  again  into  court.  Coughlan  v. 
Gutcheus,  18  111.  391 ;  Wa/rren  v.  McCraohen,  25  id.  103 ;  Wil- 
liams V.  Waldo,  3  Scam.  265. 

6.  Bressler  was  a  hona  fide  purchaser  under  the  decree,  and 
could  not  be  affected  by  a  reversal  of  the  decree.  The  bill  of 
review  should  have  been  filed  before  third  persons,  on  the  faith 
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of  the  decree  of  tlie  court,  had  purchased  the  land.  3/cJilton 
V.  Zove,  13  111.  494;  WTiiting  v.  V.  S.  Bank,  13  Pet.  15 ;  Wel- 
ford's  Equity,  241. 

Messrs.  Yan  Hoorebeke  &  Stoker,  for  the  appellees. 

1.  The  decree  of  strict  foreclosure  is  void  because  there  is  no 
service  of  process  on  defendants  John  Gedney,  Elizabeth  Ged- 
ney  and  Alfred  Major;  nor  was  there  any  answer  of  said 
defendants  filed,  or  appearance  entered,  and  therefore  the  court 
had  no  jurisdiction,  and  no  title  could  pass  to  the  purchaser 
under  the  decree.  Morris  v.  Hogle  et  al.^  37  111.  154;  Lane  et 
al.  V.  Erskine,  13  111.  503,  and  cases  there  cited. 

2.  Said  defendants  were  all  indispensable  parties  defendant 
to  the  decree  of  foreclosure  ;  yet  there  is  no  proof  that  either  of 
them  was  ever  served  with  process,  nor  is  there  any  evidence 
that  their  appearance  was  entered  or  their  answer  filed  to  the 
bill  of  foreclosure.  Montgomery  et  al.  v.  Brown  et  al.,  2  Gilm. 
585 ;  Harvey,  Admr.,  v.  Thornton,  14  111.  218. 

3.  Strict  foreclosures  are  not  favored  by  courts  of  equity,  and 
therefore  the  complainant  in  a  bill  for  strict  foreclosure  will  be 
held  to  strict  and  proper  proofs  of  service,  and  every  thing  will 
be  strictly  construed  against  him.  Weiner  v.  Hintz  and  Miller, 
IT  111.  261. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the 
Court : 

It  appears  from  the  record  in  this  cause,  that  the  appellant, 
in  1861,  exhibited  his  bill  in  chancery  in  the  Circuit  Court  of 
Clinton  county,  to  foreclose  a  mortgage  executed  by  John 
Gedney  to  Alfred  Major,  and  by  him,  with  the  notes  it  was 
given  to  secure,  except  one  note  of  fifty  dollars,  assigned  to 
appellant ;  the  note  not  assigned  to  appellant  had  been 
assigned  to  one  J.  M.  D.  Taylor.  The  amount  held  by  appel- 
lant exceeded  two  thousand  dollars.  At  the  March  Term, 
18G2,  of  said  court,  a  decree  was  passed  in  favor  of  appellant, 
reciting  that  all  of  the  defendants  had  been  served  with  pro 
cess  ten  days  before  the  first  day  of  the  term  of  the  court, 
2  —  45th  III. 
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that  they  were  ruled  to  answer  by  the  next  morning,  and,  on 
default  of  answers,  it  was  ordered,  adjudged  and  decreed  that 
the  bill  be  taken  as  confessed  against  the  defendants,  and  the 
cause  referred  to  a  special  master  to  compute  the  amount 
due  to  the  several  parties  in  interest,  who  reported  there  was 
due  to  appellant  on  the  notes,  with  interest,  the  sum  of 
$2,392.42,  and  to  Taylor  $65.33,  making  in  all  the  sum 
of  $2,457. '75,  which  report  was  approved,  and  a  sale  of  the 
premises  ordered  if  the  money  was  not  paid  in  thirty  days 
after  the  entry  of  the  decree,  and  that  the  proceeds  be  paid  to 
appellant  and  Taylor  in  proportion  to  the  amount  of  their 
respective  claims,  and  the  cause  continued  to  the  next  term. 

At  the  next  term  (August)  appellant  entered  his  motion,  he 
having  purchased  Taylor's  interest  in  the  decree,  to  change 
the  decree  of  the  previous  term  to  a  decree  of  strict  foreclosure, 
and,  on  evidence  being  heard  by  the  court  that  the  premises 
were  worth  less  than  the  amount  found  due  to  appellant,  and 
the  amount  not  having  been  paid,  the  court  ordered  a  strict 
foreclosure,  and  required  the  master  in  chancery  to  convey  the 
premises  to  appellant,  then  complainant,  and  the  court  further 
ordered  that  the  sheriff  put  the  complainant  in  possession  of 
the  premises. 

Among  the  defendants  to  the  bill  of  foreclosure  was  Melchior 
Zimmerman,  to  whom  Gedney  had  conveyed  the  premises 
after  he  had  mortgaged  them  to  Major.  It  appears  that  soon 
after  the  decree  of  strict  foreclosure,  complainant  sold  and 
conveyed  the  premises  for  a  full  consideration  to  one  Paul 
Bresler. 

At  the  August  Term,  1864,  Catherine  Zimmerman,  the  widow, 
and  the  infant  heirs  at  law  of  Melchior  Zimmerman,  who  had 
died  since  the  decree,  and  Henry  Kiesel  and  Peter  Yogel, 
exhibited  their  bill  in  the  Clinton  Circuit  Court  to  review 
the  decree  rendered  in  favor  of  appellant,  for  a  strict  fore- 
closure,—  Kiesel  and  Yogel  alleging  they  were  creditors  of  Zim- 
merman,  and  the  Zimmermans  alleging  that  it  nowhere  appears 
in  the  record  that  Melchior  Zimmerman  had  been  served  with 
process  in  the  foreclosure  cause,  and  had  never  appeared  to 
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that  action,  and  that  the  facts  stated  in  the  bill  did  not  warrant 
a  strict  foreclosure,  and  that  the  bill  did  not  show  why  com- 
plainant had  not  made  the  money  out  of  Gedney,  the  maker 
of  the  notes ;  and  that  it  does  not  charge  that  the  mortgaged 
premises  were  insufficient,  or  not  more  than  sufficient  to  pay 
the  debts  claimed  in  the  mortgage,  and  "  the  other  liens,"  and 
that  the  bill  does  not  charge  that  Gedney,  or  any  of  the  other 
defendants  were  insolvent ;  and  they  charge  that  at  the  time 
when  the  last  amended  decree  was  passed,  the  premises  were 
worth  from  $4,000  to  $5,000,  and  if  they  had  been  subjected 
to  a  sale,  as  by  the  original  decree  directed,  and  as  prayed  by 
complainant  in  his  bill  of  foreclosure,  they  would  have  brought 
the  amount  of  $4,000,  and  over,  a  sum  sufficient  to  have  paid 
complainant  and  all  other  creditors,  and  leaving  a  sum  to  be 
distributed  among  the  complainants  in  the  bill  of  review,  the 
widow  and  heirs  of  Melchior  Zimmerman.  Kiesel  and  Yogel 
allege  that  Melchior  Zimmerman,  and  Catherine,  his  wife,  con- 
veyed these  premises  by  warranty  deed,  on  the  10th  of  January, 
1861,  to  one  John  J.  Muller ;  and  they  allege  such  convey- 
ance was  void  for  fraud,  and  made  to  hinder  and  delay  and 
defraud  the  creditors  of  Zimmerman,  of  whom  they  were  a 
part,  and  pray  that  the  conveyance  may  be  set  aside,  and  the 
premises  deemed  to  be  in  the  heirs  of  Zimmerman,  for  the 
benefit  of  creditors.     Muller  was  also  made  a  defendant. 

Summons  issued  against  appellant,  and  Bressler  and  appel- 
lant answered  the  bill,  denying  that  Catherine  Zimmerman  had 
any  interest  in  the  premises,  for  that  she,  with  her  husband,  had 
conveyed  them  to  John  J.  Muller,  by  deed  dated  January  10, 
1861,  and  makes  an  exhibit  of  a  certified  copy  of  the  deed 
from  the  record;  denies  knowledge  of  any  indebtedness  as 
charged ;  denies  that  he  sold  the  premises  to  Bressler  for  $4,000, 
but  says  he  sold  them  and  another  piece  of  valuable  property 
adjoining,  to  him,  for  that  sum  ;  avers  that  the  writ  of  sum- 
mons was  served  on  Melchior  Zimmerman,  and  the  service 
indorsed  thereon  by  the  sheriff;  avers  that  he  did  bring  suit 
against  Gedney  on  the  notes,  and  failed  to  collect  any  thing ; 
denies  that  the  premises  are  worth  $4,000  or  $5,000,  but  avers 
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that  by  proof  taken  to  obtain  the  decree  of  strict  foreclosure, 
they  were  shown  to  be  worth  less  than  the  mortgage  debt ;  as 
to  the  allegation  in  the  amended  bill,  he  says  that  the  heirs  of 
Zimmerman  are  estopped  from  asserting  that  the  deed  of  their 
father  to  MuUer,  was  fraudulent ;  denies  the  indebtedness  to 
Kiesel  and  Yogel,  and  insists  as  they  were  not  judgment  credi- 
tors they  can  have  no  relief  in  equity ;  and  he  avers  that  after 
the  decree  was  amended  to  a  decree  of  strict  foreclosure,  and 
after  the  cause  was  removed  from  the  docket,  Bressler  purchased 
and  paid  for  the  premises,  in  good  faith,  and  had  no  notice  of 
the  matters  stated  in  this  bill  of  review  ;  and  he  insists  that  the 
evidence  taken  in  the  foreclosure  suit,  cannot  be  re-examined 
by  a  bill  of  review. 

Muller  answered,  admitting  the  fraud  in  the  conveyance  to 
him. 

Bressler  states  in  his  answer  that  he  made  the  purchase  in 
good  faith,  without  notice  of  any  other  claims  to  them ;  that 
they  were  greatly  out  of  repair,  and  that  he  has  expended 
about  $800  in  repairs,  and  he  denies  that  the  premises  were 
worth  more  than  the  mortgage  debt  and  costs  at  the  time  of  the 
foreclosure,  and  he  adopts  appellant's  answer  for  further  answer. 

A  replication  was  filed  to  the  answer  of  Horner,  but  none 
to  that  of  Bressler. 

Proofs  were  taken,  and  the  court  set  aside  the  decree  of 
strict  foreclosure  and  reinstated  the  original  decree.  To  re- 
verse this  decree  the  appellant  has  brought  the  record  to  this 
court  and  assigned  this  decision  of  the  court  as  error. 

Appellees  make  the  point  that  the  decree  of  strict  fore- 
closure is  void,  there  being  no  service  of  process  on  Gedney 
and  wife  and  Major,  nor  any  appearance  entered  or  answer 
filed  by  them,  and  therefore  the  court  had  no  jurisdiction  of 
their  persons. 

The  bill  of  review  does  not  make  this  complaint,  but  only 
charges  that  Zimmerman  was  not  served  with  process.  If  the 
others  were  not  served,  it  is  for  them  to  complain.  Henrickson 
v.  Van  Winkle^  21  111.  274.  The  error  is  personal  to  them, 
with  which  appellees  can  have  no  concern. 
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As  to  the  non-service  upon  Zimmerman,  the  record  shows  a 
return  of  service  indorsed  thereon  by  leaving  a  copy  with  his 
wife,  a  member  of  his  family,  and  is  in  all  respects  formal. 
It  is  also  objected  by  appellees,  that  the  record  of  foreclosure 
tails  to  show  that  Zimmerman,  if  served,  made  answer  or  was 
•defaulted. 

The  record  recites  that  Muller,  who  was  a  party  defendant 
to  the  bill  of  foreclosure,  was  defaulted  on  failure  to  answer  as 
"ruled  by  the  court,  "  and,  the  other  defendants  having  answered, 
admitting  the  allegations  of  the  bill  of  complaint,  it  was  there- 
upon ordered,  adjudged  and  decreed  by  the  court  that  the  same 
be  taken  as  confessed  by  all  of  said  defendants,  and  that  the 
cause  be  referred,"  etc. 

This  is  a  very  inaccurate  and  informal  mode  of  making  out 
a  transcript  of  a  record,  and  this  one  from  the  beginning  to  the 
end  is  very  inartificially  made  up  and  is  very  unsatisfactory, 
but  we  infer  from  it,  though  the  answers  are  not  contained  in 
the  record,  that  they  were  Hied  and  were  before  the  court,  and, 
if  they  were  not  filed,  then  it  follows  that  the  other  branch  of 
the  statement  is  the  true  one,  that  the  bill  was  taken  as  con- 
fessed against  all  the  defendants,  as  service  on  them  is  recited. 

The  appellant  makes  the  point,  that  as  this  bill  of  review 
does  not  deny  the  justice  of  the  demand  established  by  the 
decree  sought  to  be  reviewed,  the  coinplainants  should  allege 
they  have  paid  it  and  the  costs,  or  give  a  reason  for  omitting 
to  do  so.  This  we  understand  to  be  the  settled  doctrine  of  bills 
of  review  as  will  be  found  in  all  the  elementary  treatises  on  the 
subject.  Lube  Eq.  PI.  179  ;  2  Daniels  Ch.  Prac.  1626,  et.  seq. ; 
Griggs  v.  Gear^  3  Gilm.  11.  But  to  avail  of  this,  the  appel- 
lant should  have  made  his  motion  in  the  court  below  not  to 
Teceive  the  bill,  but  he  answered  the  bill  and  went  to  a  hearing 
on  the  merits,  and  cannot  now  make  the  objection  that  neither 
the  mortgage  money  or  costs  were  paid  before  or  at  the  time 
of  filing  the  bill,  if  the  fact  was  so,  of  which  we  are  not  informed 
by  the  record.  Appellant  has  treated  it  as  a  bill  properly  filed 
and  he  must  be  bound  by  it. 

He  further  insists  neither  Kiesel.  Yogel  or  Schulenberger 
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and  Bressler  could  interplead  before  their  claims  were  allowed 
against  the  estate  of  Zimmerman  and  they  had  exhausted  their 
remedies  at  law  against  his  estate. 

We  omitted  to  state  in  its  proper  place,  that,  during  the 
pendency  of  the  bill  of  review,  Schulenberger  and  Bressler 
filed  their  bill  setting  forth  that  they  were  creditors  by  a  me- 
chanic's lien  on  the  premises,  and  claiming  a  participation  in 
the  proceeds  of  the  sale  of  the  mortgaged  premises. 

It  is  sufficient  to  say,  in  regard  to  these  creditors,  they  have 
no  status  in  a  court  of  chancery ;  for  the  first,  Kiesel  and  Yogel 
were,  if  creditors  at  all,  but  simple  contract  creditors,  and  the 
latter  have  not  shown  that  they  have  any  judgments  against 
Zimmerman  {McDonald  v.  Cochran^  11  111.  31),  nor  could  they 
convert  this  bill  for  a  review  of  a  prior  decree  into  a  creditor's 
bill.     The  bill  of  review  must  stand  or  fall  on  its  own  merits. 

As  to  the  claims  of  the  complainants,  the  widow  and  heirs  of 
Zimmerman,  it  is  only  necessary  to  advert  to  a  well  established 
doctrine,  that,  though  the  deed  from  Zimmerman  and  his  wife, 
the  complainant,  to  Muller,  was  fraudulent  and  void  as  to  credit- 
ors, it  is  valid  and  binding  on  them,  and  their  heirs  cannot  set 
it  aside,  so  that  they  have  no  interest  whatever  in  the  subject 
matter  of  this  controversy,  whatever  honafide  judgment  credit- 
ors may  have.  Chauteau  v.  Jones,  11  111.  319  ;  Ward  v.  Enders, 
29  id.  524. 

We  have  not  been  able  to  perceive  any  error  of  law  in  the 
decree  of  strict  foreclosure.  Appellant,  in  his  bill,  alleged 
that  his  claim  amounted  to  about  $2,400,  and  that  the  premises 
were  not  worth  more  than  $2,000,  and  he  prayed  for  a  sale  and 
for  a  strict  foreclosure,  a  sale  being  necessary  for  the  reason 
that  Taylor  had  a  decree  for  his  claim.  When  appellant  became 
possessed  of  Taylor's  claim  there  were  no  others  existing  against 
the  premises,  and,  as  the  bill  prayed  a  strict  foreclosure,  the 
court  might,  with  propriety,  change  the  decree  of  sale,  to  avoid 
expense,  to  one  of  strict  foreclosure,  if  the  proof  showed,  as  the 
record  shows  it  did,  that  the  premises  at  that  time  were  not  of 
greater  value  than  the  amount  of  the  decree  then  belonging 
wholly  to  complainant.  Johnson  v.  Donnelly  15  111.  9Y ;  Wilson 
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V.  Geisle7\  19  id.  50.  The  proof  as  to  value,  taken  after  the 
bill  of  review  was  filed,  being  about  two  years  after  the  decree 
of  foreclosure,  should  not,  for  that  reason,  have  any  weight  in 
the  cause.  With  improvements  put  upon  them  by  Bressler,  of 
the  value  of  $800,  and  the  rise  in  property  in  every  growing 
town  in  the  county  in  which  these  premises  were  situate,  two 
years  would  make  a  great  difference  in  value,  and  what  would 
have  been  a  fair  price  for  the  premises  when  the  decree  was 
entered  might  be  inadequate  two  years  thereafter. 

As  to  Bressler,  his  answer  was  not  replied  to,  and,  as  it  was 
under  oath,  it  stands  uncontradicted  and  unquestioned;  and,  as 
he  was  a  honajide  purchaser  for  value,  without  notice,  his  posi- 
tion cannot  be  assailed,  nor  aifected  by  any  error  in  the  decree, 
should  there  be  one.  McJilton  v.  Love^  13  111.  494 ;  McLagcm 
V.  Brown,  11  id.  519. 

For  the  reason  that  there  was  no  error  in  the  decree  of  strict 
foreclosure,  it  should  not  have  been  vacated,  and  the  original 
decree  established.  The  decree  vacating  the  same  is  reversed, 
and  the  decree  of  strict  foreclosure  affirmed. 

Decree  reversed^  mpart. 


Jacob  Lehninq 

V. 

Michael  Hewett. 

1.  Slander  —  occupation  of  plaintiff — when  immaterial.  In  an  action  for 
slander,  to  whicli  tte  defendant  pleaded  the  general  issne  only,  and  the  charge 
was,  that  the  defendant  had  falsely  stated  the  plaintiff  had  set  his  house  on  fire 
in  order  to  get  the  insurance,  the  occupation  of  the  plaintiff  has  nothing  to  do 
with  the  issue  raised  under  the  pleadings. 

2.  Evidence  —  general  report.  And  in  such  case  it  is  not  admissible  for  the 
defendant  to  prove,  under  the  general  issue,  that  after  the  burning  of  the 
house,  and  before  the  speaking  of  the  words  charged,  the  plaintiff  was  gene- 
rally suspected  of  having  fired  his  house. 

3.  Former  decisions.  The  case  of  Young  v.  Bennett,  4  Scam.  47,  referred  ta 
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Appeal  from  the  Circuit  Court  of  Alexander  county;  the 
Hon.WiLLiAM  H.  Green,  Judge,  presiding. 

The  opinion  states  tlie  case  sufficiently. 

Messrs.  O'Melvent  &  Houck,  and  Mr.  D.  W.  Munn,  for 
the  appellant. 

Messrs.  Mulket,  "Wall  &  Wheeler,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  action  for  slander,  to  which  the  defendant 
pleaded  the  general  issue  only.  On  the  trial,  the  court  gave 
the  jury  this  instruction :  "  The  court  instructs  the  jury 
that  what  business  the  plaintiff  follows,  whether  he  gam- 
bles or  keeps  a  gambling  house,  has  nothing  to  do  with 
the  issue  in  this  case,  under  the  pleadings  as  they  now 
stand."  The  giving  of  this  instruction  is  assigned  as  error. 
The  instruction,  as  worded,  is  certainly  unobjectionable.  The 
only  issue  raised  by  the  plea  was  whether  the  defendant 
had  really  spoken  the  words  charged,  and  with  this  issue,  as 
stated  in  the  instruction,  the  occupation  of  the  defendant  had 
clearly  nothing  to  do. 

It  is  further  urged  that  the  court  erred  in  not  permitting  the 
defendant's  counsel  to  ask  a  witness  whether,  after  the  burning 
of  the  house,  and  before  the  speaking  of  the  words,  the 
plaintiff  was  generally  suspected  of  setting  his  house  on  fire. 
The  slander  charged  in  the  declaration  was  that  the  defendant 
had  falsely  stated  the  plaintiff  had  set  his  house  on  fire  in  order 
to  get  the  insurance.  That  a  similar  question  was  inadmissi- 
ble was  held  by  this  court  in  Spring  v.  Benneti,  4  Scam.  47. 
It  is  suggested  that  this  question  is  so  framed  as  to  exclude  the 
hypothesis  that  the  supposed  suspicion  in  the  community  was 
created  by  the  slander  for  which  the  suit  was  brought,  and 
therefore  that  it  cannot  be  said  the  defendant  was  seeking  to 
protect  himself  against  the  consequences  of  his  slander  by  put- 
ting in  evidence  a  report  created  by  that  very  slander.     Yet 
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the  report  may  have  been  caused  by  similar  words  spoken  by 
him  at  some  time  prior  to  the  speaking  which  the  plaintiff  hap- 
pened to  be  able  to  prove.  To  permit  this  question,  even  in 
the  form  adopted  in  the  present  case,  would  open  a  dangerous 
means  of  securing  impunity  in  assailing  character. 

Judgment  affirmed. 


William  A.  Latham 

V. 

John  E.  Smith.* 

1.  Plea  —  wlien  it  must  be  sworn  to.  If  it  were  to  be  considered  at  all 
essential  to  tbe  validity  of  a  promissory  note  that  a  revenue  stamp  should  be 
placed  thereon,  duly  canceled,  a  plea  in  an  action  on  the  note  denying  that  the 
initials  of  the  maker  which  are  found  on  the  stamp  were  made  by  him  or  by 
his  authority,  should  be  verified  by  affidavit. 

3.  Evidence  —  hearsay/.  In  a  suit  upon  a  promissory  note  by  an  assignee 
thereof,  testimony  in  regard  to  a  conversation  had  between  the  maker  and  the 
payee  of  the  note  at  the  time  it  was  executed,  cannot  be  regarded  as  hearsay. 

3.  Promissory  note — fraud  and  circumvention  in  obtaining  the  same. 
Fraud  and  circumvention  in  obtaining  a  note,  is  not  fraud  which  relates  to  the 
quality,  quantity,  value  or  character  of  the  consideration  that  moves  the  con- 
tract, but  it  is  such  a  trick  or  device  as  induces  the  giving  of  one  character  of 
instrument  under  the  belief  that  it  is  another  of  a  different  character,  —  such 
as  giving  a  note  or  other  agreement  for  one  simi  or  thing  when  it  is  for  an- 
other sum  or  thing,  or  giving  a  note  under  the  belief  that  it  is  a  receipt. 

4.  So  a  misrepresentation  by  the  payee  of  a  note,  in  regard  to  the  legal 
effect  of  the  instrument,  —  as  that  it  would  not  become  operative  as  such  until 
the  maker  should  put  a  revenue  stamp  upon  it  and  the  property  for  which  it 
was  being  given  should  be  delivered,  —  is  not  such  fraud  and  circumvention 
in  obtaining  the  note  as  will  amount  to  a  defense  against  an  assignee  without 
notice,  the  maker  being  aware  that,  in  form,  the  instrument  was  what  it  pur- 
ported to  be. 

Writ  or  Ekror  to  the  Circuit  Court  of  Marion  county ;  the 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 

*  This  case  was  decided  at  tlie  November  Term,  1806,  but  was  necessarily  omitted  from 
its  proper  place  in  the  reports  of  that  term. 
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This  was  a  suit  commenced  before  a  justice  of  the  peace  in 
Marion  county,  bj  William  A.  Latham,  as  the  assignee  of  a 
promissory  note,  against  John  E.  Smith,  the  maker.  The 
cause  was  removed  into  the  Circuit  Court  by  appeal,  where  a 
trial  resulted  in  a  verdict  and  judgment  for  the  defendant.. 
The  plaintiff  thereupon  sued  out  this  writ  of  error.  The 
questions  arising  under  the  assignment  of  errors  are  presented 
in  the  opinion  of  the  court. 

Messrs.  WiLLAKD  &  GooDNOW,  for  the  plaintiff  in  error. 

Mr.  B.  B.  Smith,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

It  is  insisted,  as  the  evidence  shows  there  was  no  stamp  on 
the  note  when  it  was  delivered  to  the  payee,  that  the  court 
erred  in  admitting  it  in  evidence.  When  the  note  was  offered 
in  evidence  there  was  a  proper  revenue  stamp  attached,  and  it 
was  canceled  by  having  written  on  its  face  the  initials  of  the 
maker's  name  and  the  date  of  the  note.  If  the  stamp  is 
essential  to  the  validity  of  the  note,  and  it  was  wrongfully 
attached  and  canceled  without  authority,  it  could  not  give 
validity  to  the  instrument.  If  necessary,  the  note  was  as 
incomplete  as  if  it  had  lacked  the  maker's  signature,  and  the 
attaching  and  canceling  it  without  authority  would  be  as 
unauthorized  as  writing  the  maker's  name  to  the  instrument 
without  authority.  If  that  is  important,  it  is  the  last  act 
essential  to  its  validity,  and  is  as  much  the  act  of  the  maker 
as  is  the  signature.  And  the  law  will  no  more  presume  that  a 
holder  will  attach  a  stamp  and  cancel  it,  than  that  he  would 
attach  the  maker's  name.  And  where  he  denies  that  the 
initials  on  the  stamp  are  his,  he  should,  as  it  is  a  part  of  the 
execution,  verify  his  plea  by  affidavit,  as  in  other  cases,  and 
the  issue  should  be  tried  by  the  jury.  There  was,  therefore^ 
no  error  in  admitting  the  note  in  evidence  under  the  pleadings 
in  this  case. 
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It  is  likewise  insisted  that  the  testimony  of  B,  F.  Smith 
was  only  hearsay,  and  was,  therefore,  inadmissible.  We  are  at 
a  loss  to  perceive  the  force  of  this  objection.  It  is  true,  that 
he  detailed  a  conversation  which  occurred  between  the  maker 
and  the  payee,  at  the  time  when  the  contract  was  made  and 
the  instrument  was  delivered.  He  was  present  and  heard 
what  they  said,  and  only  testifies  to  what  he  heard.  He  did 
not  learn  the  facts  of  which  he  speaks  from  third  persons. 
Had  he  not  heard  the  conversation  of  the  parties,  but  had 
learned  it  from  others,  then  it  would  have  been  hearsay  evi- 
dence, and  inadmissible. 

It  is  also  urged  that  the  evidence  fails  to  sustain  the  verdict  — 
that  it  does  not  establish  fraud  and  circumvention  in  obtaining 
the  note.  The  defense  is  provided  for  in  the  eleventh  section 
of  the  chapter  entitled  "  Ke^otiable  instruments."  It  declares 
that,  "  if  any  fraud  or  circumvention  be  used  in  obtaining  the 
making  or  execution  of  any  of  the  instruments  aforesaid,  such 
fraud  or  circumvention  may  be  pleaded  in  bar  to  any  action  to 
be  brought  on  any  such  instrument  so  obtained,  whether  such 
action  be  brought  by  the  party  committing  such  fraud  or  cir- 
cumvention, or  any  assignee  or  assignees  of  such  instrument." 
A  note  is  one  of  the  instruments  referred  to  in  this  section. 
A  fraud  in  obtaining  a  note  may  consist  of  any  artifice  prac- 
ticed upon  a  person  to  induce  him  to  execute  it,  when  he  did 
not  intend  to  do  such  an  act.  Circumvention  seems  to  be 
nearly,  if  not  quite,  synonymous  with  fraud. 

It  is  any  fraud  whereby  a  person  is  induced  by  deceit  to  make 
a  deed  or  other  instrument.  It  must  be  borne  in  mind,  that 
the  fraud  or  covin  must  relate  to  the  obtension  of  the  instru- 
ment itself,  and  not  to  the  consideration  upon  which  it  is  based. 
It  is  not  fraud  which  relates  to  the  quality,  quantity,  value  or 
character  of  the  consideration  that  moves  the  contract,  but  it 
is  such  a  trick  or  device  as  induces  the  giving  of  one  character 
of  instrument  under  the  belief  that  it  is  another  of  a  different 
character ;  such  as  giving  a  note  or  other  agreement  for  one 
sum  or  thing,  when  it  is  for  another  sura  or  thing ;  or  as  giving 
a  note  under  the  belief  that  it  is  a  receipt.    Woods  v.  Hynes, 
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1  Scam.  103;  Mulford  v.  Shepard,  id.  583;  Adams  v.  Woold- 
ridge,  3  id.  255.  When  the  fraud  relates  to  the  consideration, 
the  defense  must  be  for  a  total  or  partial  failure  of  considera- 
tion moving  the  execution  of  the  instrument. 

The  misrepresentations  in  this  case  related  to  the  legal 
effect  of  the  instrument,  and  not  to  the  form  of  the  note. 
The  declaration  was  not  that  it  was  simply  a  memorandum  of 
their  agreement.  But  the  payee  said  it  was  not  a  note,  that  it 
could  not  be  considered  such  until  the  stamp  was  attached  and 
the  property  was  delivered.  It  appears  that  the  maker  could 
read,  and  the  presumption  must  be  indulged  that  he  read  it 
before  he  attached  his  signature  to  the  instrument.  If  then 
there  was  any  misrepresentation,  it  related  to  the  legal  effect, 
and  not  to  the  character  of  the  instrument.  The  maker  could, 
and  was  bound  to,  judge  of  the  legal  import  of  such  an  instru- 
ment. If  a  stamp  was  essential,  then  it  was  not  a  note  when 
it  was  delivered,  and  never  became  such  unless  he  afterward 
placed  the  stamp  on  it,  or  authorized  it  to  be  done.  "We  are 
therefore  of  the  opinion  that  this  evidence  fails  to  show  such 
fraud  and  circumvention  as  avoids  the  note  in  the  hands  of  an 
innocent  holder,  taking  it  by  assignment  before  its  maturity. 
There  is  no  pretense  that  he  did  not  know  the  amount  specified 
in  it,  or  the  person  to  whom,  or  the  time  when,  it  was  payable; 
but  the  defense  relied  upon  is,  that  he  was  misled  as  to  the 
effect  and  consequences  of  giving  such  an  instrument.  We 
are  therefore  of  the  opinion  that  the  evidence  fails  to  sustain 
the  verdict,  and  that  the  court  erred  in  overruling  the  motion 
for  a  new  trial ;  and  the  judgment  must  be  reversed  and  the 

cause  remanded. 

Judgment  reversed. 
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William  A.  Latham 

V. 

John  E.  Smith. 

Pkomissokt  kotes  —  not  required  to  he  stamped.  Under  our  laws  a 
promissory  note  need  not  be  stamped  to  make  it  a  valid  instrument  and  com- 
petent evidence  in  the  courts  of  this  State,  as  required  by  the  act  of  Congress 
June  30, 1864. 

Appeal  from  the  Circuit  Court  of  Marion  county ;  the  Hon. 
Silas  L.  Bryan,  Judge,  presiding. 

This  is  the  same  case  referred  to  in  the  preceding  opinion, 
which,  upon  being  remanded,  was  again  tried  in  the  court 
below,  the  trial  resulting  as  before,  in  favor  of  the  defendant, 
and  the  plaintiff  appealed  to  this  court.  The  principal  ques- 
tion arising  on  the  record  is,  whether  the  congress  has  the 
power  to  require  that  an  instrument  shall  be  stamped,  as  a 
condition  precedent  to  its  admissibihty  in  evidence  in  a  State 
court. 

Messrs.  Willard  &  Goodnow,  for  the  appellant. 

Mr.  B.  B.  Smith,  for  the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the 
Court : 

The  note  in  this  case  bears  date  August  26,  1865,  and  is,  of 
course,  so  far  as  the  "  stamping  "  is  concerned,  governed  by  the 
act  of  congress  of  June  30,  1864.  Section  158  of  that  act 
provides,  "  that  any  person  who  shall  make,  sign  or  issue,  or  who 
shall  cause  to  be  made,  signed  or  issued,  any  instrument,  docu- 
ment or  paper  of  any  kind  or  description  whatsoever,  or  shall 
accept,  negotiate  or  pay,  or  cause  to  be  accepted,  negotiated  or 
paid,  any  bill  of  exchange,  draft  or  order,  or  promissory  note 
for  the  payment  of  money,  without  the  same  being  duly  stamped, 
01  having  thereupon  an  adhesive  stamp  for  denoting  the  tax 
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chargeable  thereon  and  canceled  in  the  manner  required  by 
law,  with  intent  to  evade  the  provisions  of  this  act,  shall,  for 
every  such  offense,  forfeit  the  sum  of  fifty  dollars ;  and  such 
instrument,  document  or  paper,  bill,  draft,  order  or  note,  not 
being  stamped  according  to  law  shall  be  deemed  invalid  and 
of  no  effect." 

By  schedule  B  attached  to  the  act,  the  note  in  question  was 
subject  to  a  stamp  duty  of  five  cents. 

There  is  no  proof  whatever,  nor  is  there  any  ground  for  the 
presumption,  that  the  stamp  was  omitted  with  the  intent  to 
evade  the  provisions  of  this  act,  but  through  sheer  forgetful- 
ness  or  ignorance.  A  stamp,  however,  was  placed  upon  it  by 
the  payee  of  the  note  before  suit  was  brought  on  it,  so  that  the 
revenue  has  not  been  deprived  of  the  duty. 

The  note  was  made  for  a  good  and  valuable  consideration, 
and  recognized  by  the  laws  of  this  State  as  a  valid  instrument, 
and  competent  evidence  in  the  courts  of  the  State  to  charge 
the  party  making  it  with  the  debt  specified  in  it. 

While  we  concede  to  the  congress  the  power  to  lay  and  col- 
lect taxes,  duties,  imposts  and  excises  to  pay  the  debts  of  the 
Union,  we  deny  its  power  to  go  into  the  States,  and  under  the 
pretense  of  laying  and  collecting  such  taxes,  take  away  from 
the  States  legitimate  and  long  established  rights  which  they 
have  ever,  and  for  their  own  preservation  must  be  allowed  to 
exercise  without  question.  The  principle  of  the  case  of  Mg- 
Culloch  V.  The  State  of  Maryland,  4  Wheat.  316,  sanctions 
this  view. 

We  have  no  time  now  to  enter  into  an  extended  argument 
in  support  of  the  position  we  assume,  nor  do  we  conceive 
much  argument  is  necessary.  If  our  system  of  government  is 
to  remain,  as  the  wise  and  good  men  fashioned  it,  a  strictly 
federative  system,  the  States  sovereign  over  all  subjects  within 
their  proper  sphere  of  action,  as  the  general  government  is 
over  all  subjects  confided  to  it  by  the  Constitution,  then  no 
power  exists  in  the  congress  to  declare  by  law  what  shall,  or 
shall  not  be  evidence  in  a  State  court,  and  what  domestic  con- 
tracts made  by  the  people  of  the  States,  in  virtue  of  their  own 
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laws,  aud  having  no  connection  with  the  federal  government, 
shall  be  valid  or  the  contrary.  The  general  government  is  as 
powerless  in  this  regard  as  a  State  would  be  which  should 
attempt  to  interfere  with  the  subjects  and  rights  exclusively 
confided  to  the  general  government. 

Our  system  of  government  while  complex,  is,  when  put  in 
motion  and  moving,  as  it  was  for  more  than  sixty  years,  simple 
and  well  understood,  and  has  been  productive  of  happiness, 
and  made  all  the  people  subjected  to  it,  secure  in  their  prop- 
erty, their  lives  and  liberty. 

Like  the  solar  system  with  the  powerful  central  sun  around 
which  the  planets  move  in  their  prescribed  orbits,  so  do  the 
States,  each  sovereign  in  its  sphere,  move  in  their  allotted 
orbits,  and  like  the  planets  have  their  own  independent  revolu- 
tion, each  on  its  own  axis;  should  either  move  wildly  from 
its  sphere,  wide  spread  ruin  would  be  the  inevitable  result. 

The  power  of  congress  to  tax  these  instruments  can  be  eflPectu- 
ally  carried  out  by  the  imposition  of  a  fine  upon  the  negligent 
party,  if  willfully  so,  and  the  innocent  payee  fully  protected 
without  any  encroachment  upon  the  right  of  the  States  to 
make  the  instrument  valid  as  evidence  in  their  own  courts, 
and  for  all  other  purposes  germane  to  its  execution. 

This  view  of  the  case  renders  it  unnecessary  to  discuss  the 
several  instructions  to  which  exceptions  were  taken.  The 
judgment  must  be  reversed  and  the  cause  remanded  for  further 
proceedings  consistent  with  this  opinion. 

Judgment  reversed. 
Laweenoe,  J.,  dissenting. 
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Isaac  Wells,  Survivor,  etc., 

V. 

Mercie  H.  Miller,  Administratrix,  etc. 

1.  Estates — concerning  daims  against — what  a  sufficient  presentation  of 
same  —  witldn  meaning  of  tJte  statute.  Wliere  a  party  having:  an  account 
against  a  deceased  person,  on  two  occasions,  witMn  two  years  after  letters  of 
administration  liad  issued,  presented  tlie  account  to  the  administratrix,  first,  by 
giving  a  copy  of  it  to  one  S.  at  her  request,  and,  secondly,  by  giving  a  copy  of 
it  to  the  attorney  of  the  estate,  whom  the  administratrix  had  instructed  to  see 
the  party  holding  such  account,  and  settle  the  same, — held,  that  this  was  a 
suflBcient  presentation  of  the  account  within  the  meaning  of  the  statute ; 
the  administratrix  having  been,  by  such  act,  fully  informed  of  the  precise 
amount  and  character  of  the  claim. 

3.  Same  —  concerning  act  of  February,  1859  —  creates  no  new  rule.  The  act 
of  February  31,  1859,  creates  no  new  rule  in  this  regard.  It  is  very  imperfect, 
and  as  it  stands  is  simply  directory  as  to  the  mode  of  prosecuting  a  claim  in 
the  County  Court. 

3.  Statute  of  wills — not  repealed  by  the  act  of  February,  1859.    Nor 
does  this  act,  either  directly,  or  by  implication,  repeal  the  116th  section  of 
the  statute  of  wills. 
3  —  45th  III. 
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4.  Jurisdiction  —  of  Circuit  Courts — over  suits  against  executors,  not  affected 
by  act  0/1859.  Nor  does  it  oust  the  Circuit  Court  of  its  jviTisdiction  over  suits 
against  executors  and  administrators,  to  be  determined  according  to  the  provi- 
sions of  that  statute. 

5.  Estates  —  claims  against  —  concerning  two  years'  limitation  —  how  pre- 
tented.  The  running  of  the  two  years'  limitation  may  still  be  prevented,  by 
presenting  the  claim  or  account  to  the  administrator. 

6.  Same — judgment  against — when  payment  of  to  be  made  in  due  course  of 
administration.  Where,  in  an  action  against  an  administratrix,  for  property 
sold  her  deceased  husband,  the  demand  was  resisted  on  the  ground  that  the 
claim  had  not  been  exhibited  within  two  years  after  letters  of  administra- 
tion had  been  granted,  and  a  judgment  was  rendered  in  favor  of  the  plaintiff, 
directing  payment  to  be  made  out  of  assets  to  be  thereafter  discovered  and 
inventoried,  —  held,  it  appearing  that  such  claim  had  been  presented  within 
the  two  years,  as  required  by  the  statute,  the  judgment  should  have  directed 
payment  to  be  made  in  due  course  of  administration. 

Writ  of  Ekkok  to  the  Superior  Court  of  Chicago. 

This  was  an  action  of  assumpsit  brought  by  Isaac  Wells,  sur- 
vivor of  Isaac  Wells,  and  John  Sears,  plaintiff  in  error,  against 
Mercie  H.  Miller,  administratrix  of  Joseph  C,  Miller,  deceased, 
defendant  in  error,  to  recover  a  balance  due  them  upon  the  pur- 
chase price  for  lumber  sold  to  the  deceased.  The  defendant 
pleaded  the  general  issue,  and  also  gave  notice  that  she  should 
resist  the  allowance  of  the  claim,  on  the  ground  that  it  was  not 
exhibited  against  the  estate'of  said  Miller,  deceased,  within  two 
^ears  after  letters  of  administration  had  been  granted  to  her.  A 
jury  was  waived,  and  the  cause  tried  by  the  court,  who  gave 
judgment  for  the  plaintiffs  for  the  sum  of  $1,437.01  damages 
and  costs,  "  to  be  satisfied  out  of  such  estate  or  assets  of  said 
J.  C.  Miller,  as  may  be  or  may  have  been  discovered,  after 
two  years  from  the  granting  of  letters  of  administration  on 
said  estate,  and  not  inventoried  or  accounted  for  by  said  admin- 
istratrix." Whereupon  the  plaintiff  prosecuted  his  writ  of  error 
to  this  court. 

Messrs.  Rich  &  Watekman,  for  the  plaintiff  in  error. 

Mr.  J.  S.  Page,  for  the  defendant  in  error. 
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Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit  brought  by  Wells  &  Sears 
against  Mercie  H.  Miller,  administratrix  of  Joseph  C.  Miller, 
deceased,  to  recover  a  balance  due  them  for  lumber  sold.  The 
defendant  resisted  the  allowance  of  the  claim,  on  the  ground 
that  it  had  not  been  exhibited  within  two  years  after  letters 
of  administration  had  been  granted. 

The  116th  section  of  the  statute  of  wills  provides,  that  the 
manner  of  exhibiting  claims  may  be  by  serving  a  notice  of 
such  claim  on  the  executor  or  administrator,  or  by  presenting 
them  the  account,  or  filing  it  in  the  court  of  probate.  It 
appears  by  the  proof  that  a  copy  of  the  account  was  furnished 
to  Seymour,  the  son-in-law  of  defendant,  who  called  upon  the 
plaintiffs,  at  her  request,  to  procure  a  copy,  and  that  sub- 
sequently she  requested  Rucker,  her  attorney  for  the  estate, 
to  see  plaintiffs  in  regard  to  a  settlement.  He  did  see  them, 
and  a  copy  of  the  account  was  again  furnished  to  him.  We 
are  of  opinion  that  this  was  a  sufficient  presentation  of  the 
account,  within  the  meaning  of  the  statute.  The  administratrix 
was  fully  informed  of  the  precise  amount  and  character  of  the 
claim,  and  a  copy  of  the  account  was  twice  furnished  her 
through  her  agent.  The  claim  was  not,  therefore,  barred  by 
the  lapse  of  the  two  years. 

The  act  of  February  21,  1859,  is  quoted  by  the  counsel  for 
the  administratrix,  as  applicable  to  this  case,  but  that  act 
clearly  creates  no  new  rule  in  this  regard.  It  provides  that 
whenever  a  person  having  a  claim  against  an  estate,  fails  to 
present  it  at  the  term  of  the  court  selected  by  the  administra- 
tor, it  shall  be  the  duty  of  such  person  to  file  a  copy  with  the 
county  clerk,  with  an  order  for  summons  to  the  administrator. 
The  act  then  directs  the  suit  to  be  docketed  and  heard  at  the 
return  term,  unless  continued  for  cause  shown.  But  no  time 
is  prescribed  within  which  the  claim  shall  be  filed  with  the 
county  clerk,  and  even  if  we  were  to  assume  that  the  legisla- 
ture intended  the  claim  should  be  filed  at  the  next  term  after 
that  selected  by  the  administrator,  the  law  does  not  declare  the 
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consequence  of  a  failure  to  file  it.  But  we  have  no  riglit 
to  assume  this,  as  the  legislature  has  not  said  it.  I^either  have 
we  any  right  to  say  that  the  claim  shall  be  barred  under  this 
act  if  not  filed  at  a  particular  time,  or  what  shall  be  the  con- 
sequences. The  act  is  very  imperfect.  We  cannot  say  whether 
the  penalty  for  not  filing  was  designed  to  be  loss  of  the  debt,  or 
only  its  postponement  to  other  claims,  or  perhaps  the  payment 
of  all  costs  by  the  claimant.  It  would  be  pure  legislation  in 
us,  if,  in  the  absence  of  any  direction  in  the  act  as  to  the  time 
when  the  claim  should  be  filed  with  the  county  clerk,  and  as  to 
the  penalty  for  not  filing  it,  we  should  undertake  to  say  when 
it  must  be  filed,  and  that,  if  not  then  filed,  it  shall  be  barred  ; 
and,  in  doing  this,  establish  an  entirely  different  rule  from  that 
laid  down  in  the  statute  of  wills. 

As  the  legislature  has  framed  the  act  of  1859,  it  is  simply 
directory  as  to  the  mode  of  prosecuting  a  claim  in  the  County 
Court.  It  does  not  either  directly,  or  by  implication,  repeal 
the  116th  section  of  the  statute  of  wills,  nor  does  it  oust  the 
Circuit  Court  of  its  jurisdiction  over  suits  against  executors 
and  administrators,  to  be  determined  according  to  the  provi- 
sions of  that  statute.  The  running  of  the  two  years'  limitation 
may  still  be  prevented  by  presenting  the  claim  or  account  to 
the  administrator. 

It  follows  from  what  we  have  said  that  this  judgment,  instead 

of  directing  payment  to  be  made  out  of  assets  to  be  thereafter 

discovered  and  inventoried,  should  have  been  for  payment  in 

due  course  of  administration.     What  the  due  course  of  admin- 

tration  would  be  in  a  case  of  this  character,  is  a  question  not 

presented  by  this  record,  nor  argued  by  counsel,  and  not  free 

from  difficulty.     The  judgment  must  be  reversed  and  the  cause 

remanded. 

Judgment  reversed. 
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Samuel  Allison 

V. 

The  People  of  the  State  of  Illinois. 

1.  Bastakdy.  a  preponderance  of  evidence  will  sustain  a  verdict  finding 
the  defendant  to  be  the  father  of  the  child  in  a  bastardy  case. 

3.  Practice.    Affidavits  of  jurors  cannot  be   received  to  impeach  theii 

verdict  for  misconduct. 

3.  Upon  the  same  principle  affidavits  of  outside  parties,  as  to  facts  derived 
from  jurymen,  cannot  be  received  to  impeach  the  verdict  of  a  jury. 

Wkit  of  Erkok  to  the  Circuit  Court  of  "Woodford  county ; 
the  Hon.  Samuel  L.  Richmond,  Judge,  presiding. 

This  was  a  prosecution  for  bastardy.  A  trial  was  had  by 
a  jury,  who  found  that  the  defendant,  Samuel  Allison,  was  the 
father  of  the  child.  A  motion  for  a  new  trial  was  made,  and 
overruled.  The  defendant  brought  the  case  to  this  court  by 
writ  of  error. 

The  facts  appear  in  the  opinion. 

Mr.  Robert  G.  Ingeesoll  and  Mr.  S.  D.  Puterbatjgh,  for 
the  plaintiff  in  error. 

Messrs,  Claek  &  Christian,  for  the  defendants  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  prosecution  for  bastardy.  The  cause  was  tried 
below,  before  the  court  and  a  jury,  and  resulted  in  a  verdict  of 
guilty  against  plaintiff  in  error.  The  court  thereupon  rendered 
a  ^judgment  on  the  verdict,  after  overruling  a  motion  for  a  new 
trial.  The  cause  is  brought  to  this  court,  and  the  refusal  of 
the  court  below  to  grant  a  new  trial,  is  urged  as  a  ground  of 
reversal.  It  is  first  insisted  that  the  evidence  was  insufficient 
to  warrant  the  finding  of  the  jury.  It  appears  that  the  evi- 
dence of  the  prosecuting  witness  is  clear  and  positive  that 
plaintiff  in  error  is  the  father  of  the  child,  and  there  is  no  pre* 
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tense  that  it  is  not  a  bastard.  It  is,  however,  insisted  that  the 
prosecuting  witness  was  siiown  to  be  unworthy  of  belief,  and 
that  she  was  contradicted  by  credible  testimonj'',  and  that  the 
verdict  is  so  clearly  unsupported  by  the  evidence  that  the 
judgment  should  be  reversed. 

It  has  been  repeatedly  held  by  this  court,  tliat,  while  this  pro- 
ceeding is,  in  form,  criminal,  it  is,  in  effect,  civil  in  its  nature ; 
and,  being  so,  like  a  civil  case,  a  preponderance  of  evidence  is 
only  required  to  sustain  a  verdict  finding  defendant  to  be  the 
father  of  the  child  ;  that  it  does  not  require  that  every  reason- 
able doubt  should  be  excluded  by  the  evidence  to  warrant  a 
conviction.  Mann  v.  The  People,  35  111.  467;  Moloney  v. 
The  People,  38  id.  62.  It  then  follows  that  a  preponderance 
of  evidence  is  sufficient,  and  if  there  is  such  evidence  in  this 
case,  the  judgment  of  the  court  below  should  not  be  reversed 
for  the  want  of  evidence. 

To  overcome  her  evidence,  plaintiff  in  error  introduced  evi- 
dence that  tended  to  show  that  coition  could  not  have  taken 
place  on  the  day  fixed  by  the  prosecuting  v;^itness.  And  she 
having  stated  that  she  had  illicit  intercourse  with  no  other 
man  than  plaintiff  in  error,  between  the  first  of  October,  1865,. 
and  the  birth  of  the  child,  he  introduced  evidence  tending  to 
show  that  she  might  have  had  such  intercourse  with  one 
McClure,  in  January,  1866,  to  whom  she  testified  she  was 
engaged  to  be  married.  We  are  not  prepared  to  say  that  the 
jury  would  not  have  been  warranted  in  saying  that  she  was 
successfully  impeached.  But  they  having  given  credence  to 
her  evidence,  we  cannot  say  that  they  did  wrong.  It  was  for 
them,  on  seeing  the  witnesses  and  hearing  them  testify,  to  say 
which  were  entitled  to  credit.  They  have  found  in  favor  of 
the  credibility  of  the  prosecuting  witness,  and  we  are  not 
inclined  to  disturb  the  finding. 

It  is  next  insisted  that  the  affidavits  filed  by  plaintiff  in 
error  showed  such  misconduct  on  the  part  of  the  jury,  and 
the  officer  having  them  in  charge,  as  required  the  court  below 
to  set  aside  the  verdict  and  to  grant  a  new  trial.  It  appears 
that  several  of  the  jurymen  who  tried  the  case  filed  affidavits 
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that  the  constable  having  them  in  charge  took  a  part  in  their 
discussion  after  they  retired,  and  gave  it  as  his  opinion  that 
plaintiff  in  error  was  guilty,  —  using  various  arguments  to 
convince  them  that  they  should  so  find.  The  rule  is  under- 
stood to  be  well  settled,  that  affidavits  of  jurymen  trying  a 
cause  will  not  be  received  to  impeach  their  verdict  for  miscon- 
duct. And  one  of  the  reasons  is,  that,  where  there  has  been 
such  misconduct  on  the  part  of  the  jury  as  requires  their 
verdict  to  be  set  aside,  they  have  thereby  placed  themselves  in 
contempt  of  the  court,  and  rendered  themselves  liable  to 
punishment. 

When  an  effort  is  made  to  corrupt  the  administration  of 
justice,  whether  by  the  parties  or  officer  having  the  jury  in 
charge,  by  any  effort  to  influence  them  in  their  finding,  it  is 
the  duty  of  the  jury  to  promptly  report  the  fact  to  the  court. 
And  upon  the  establishment  of  the  fact,  it  becomes  the  duty  of 
the  court  to  punish  the  offense  in  such  a  manner  as  to  prevent 
its  repetition.  Jurymen  should  not  only  avoid  such  corrupting 
influences,  but  should,  if  not  for  the  sake  of  their  character,  at 
least  for  the  preservation  of  the  character  of  our  courts  of 
justice,  promptly  repel  and  report  all  such  advances.  It  is  so 
flagrant  an  outrage  on  the  rights  of  the  parties,  and  such  a  con- 
tempt of  justice  and  the  authority  of  our  legal  tribunals,  that 
all  such  gross  violations  of  the  correct  administration  of  justice 
should  be  effectually  checked. 

It  is,  however,  urged,  that  in  this  case  there  are  affidavits  of 
persons  not  jurymen  in  the  case,  and  that  they  of  themselves 
were  sufficient  to  require  the  granting  of  a  new  trial.  "When 
examined,  it  seems  that  the  facts  sworn  to  in  those  affidavits, 
were  derived  from  the  jurymen.  W"e  therefore  perceive  no 
difference  in  the  effect,  whether  the  facts  are  sworn  to  by  the 
jurymen,  or  by  persons  learning  them  from  the  jurymen.  To 
receive  and  act  upon  these  affidavits,  would  be  to  do  indirectly 
what  the  law  does  not  permit  to  be  done  directly.  Such  a 
course  can  not  be  adopted.  While  it  may  be  true  that  the 
jury  may  have  been  guilty  of  misconduct,  still  it  is  not  estab- 
lished by  evidence  upon  wliich  the  court  was  authorized  to  act 
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This  is  the  uniform  current  of  authority,  so  far  as  we  have 
been  able  to  find,  and  no  reason  is  perceived  for  holding  differ- 
ently. We  are  satisfied  that  the  rule  is  based  on  wise  and 
salutary  considerations,  and  that  the  practice  should  not  be  dis- 
turbed. By  the  previous  decisions  of  this  court,  we  regard  the 
practice  as  settled  in  this  State. 

Perceiving  no  error  for  which  the  judgment  of  the  court 
below  should  be  reversed,  it  must  be  affirmed. 

Judgment  affirmed. 


Isaac  W.  Reed 

V. 

Cyrus  M.  Hawley. 

■  1.  FoBCiBLE  DETAINEE  —  Ues  against  a  sub-lessee  holding  over  after  termina- 
tion of  original  lease.  Under  our  statute,  the  action  of  forcible  detainer  lies 
against  a  sub-lessee  holding  over  after  the  determination  of  the  original  lease. 
2.  Same  —  of  the  notice  to  quit.  A  notice  to  quit,  signed,  "  For  Cyrus  M. 
Hawley,  by  William  C.  Prouty,  ari  authorized  agent,"  is  substantially  good. 
It  would  have  been  more  proper,  however,  to  have  said,  his  authorized  agent. 

Appeal  from  the  Circuit  Court  of  Winnebago  county ;  the 
Hon.  Benjamin"  R.  Sheldon,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Leland  &  Blanchakd,  for  the  appellant. 

Mr.  C.  W.  Hawley,  for  the  appellee. 

Mr.  Chief  Justice   Bkeese  delivered   the  opinion  of  the 

Court : 

This  was  an  action  of  forcible  detainer  brought  by  Cyrus  M. 
Hawley  against  Isaac  W.  Reed  before  a  justice  of  the  peace  in 
Winnebago  county,  and  judgment  for  costs  against  the  plaintiff. 
On  appeal  by  Hawley  to  the  Circuit  Court,  a  verdict  was  found 
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in  liis  favor,  on  wliicli  the  court  rendered  judgment,  to  reverse 
which  Reed  has  appealed  to  this  court. 

The  points  made  bj  appellant  are,  that  the  justice  of  the 
peace  had  no  jurisdiction;  that  the  relation  of  landlord  and 
tenant  did  not  exist ;  and  that  the  deed  read  in  evidence  by 
appellee  was  incompetent  for  the  purpose  for  which  it  was 
offered ;  and  that  the  demand  for  possession  was  insufficient. 

On  the  first  point,  it  appears  from  the  record  that  appellee, 
being  the  owner  of  the  premises,  in  1866,  through  his  agent, 
William  C.  Prouty,  leased  them  to  one  James  Brown  for  one 
year  from  the  first  day  of  April,  1866.  When  the  lease 
expired  he  found  the  appellant  in  possession,  and  thereupon 
Prouty,  as  agent  of  appellee,  served  a  notice  on  him  on  the  26th 
of  April,  in  a  store  at  Pecatonica,  in  which  town  the  premises 
are  situate,  to  deliver  up  the  possession  to  him,  "  your  tenancy 
having  expired  on  the  first  day  of  April,  1867."  This  notice 
was  signed  for  appellee,  by  Prouty,  "  authorized  agent."  Reed 
refused  to  give  up  the  possession,  saying  he  had  a  good  backer 
in  James  Brown.  It  appears  that  Brown  had  let  one  Smith 
have  the  use  of  part  of  the  premises,  in  whose  employment  was 
appellant,  and  who,  by  the  directions  of  Brown  and  Smith, 
kept  the  keys  of  the  building,  which  was  a  warehouse. 

Under  our  statute,  if  a  sub-lessee  holds  over  after  the  termi- 
tion  of  the  original  lease,  he  is  liable  to  this  summary  proceed- 
ing. Appellant  was  in  under  this  lease  to  Brown,  that  is 
certain ;  and  holding  over  after  the  term  had  expired  made  him 
liable  to  eviction  by  this  action. 

As  to  the  deed  being  offered  in  evidence,  it  was  not  offered 
for  the  purpose  of  proving  title  in  appellee,  as  that  was  not 
in  question,  but  to  rebut  the  presumption  appellant  sought 
to  establish,  that  Brown  was  his  landlord. 

Upon  the  point  that  the  notice  was  not  sufficient,  not  being 
signed   with  the  name  of  appellee,  it  appears  to  be  signed 
"  For  Cyrus  M.  Hawley,  by  William  C.  Prouty,  an  authorized 
agent."     It  would  be  more  proper  to  have  said,  "  his  author 
ized  agent,"  but  it  was  substantially  good. 

Judgment  affirmed. 
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Toledo,  Peoeia  &  "Waesaw  Railway  Company 

V. 

John  C.  Miller. 

1.  RaiiiROAD  companies  —  obligation  to  fence  road  —  does  not  attach  until 
they  have  been  in  operation  six  months.  The  obligation  of  a  railroad  company 
to  fence  its  line  of  road,  does  not  attach  until  it  has  been  in  operation  six 
months. 

2.  Same  —  7ior  to  repair  fence  built  within  the  six  montlis.  And,  where  the 
company  had  not  been  in  operation  six  months,  but  had  constructed  a  fence, 
it  is  under  no  obligation  to  keep  it  in  repair,  the  duty  to  fence  not  having 
attached. 

3.  Instructions  —  assuming  such  obligation  in  the  absence  of  proof — 
erroneous.  An  instruction,  therefore,  by  the  court,  which  creates  the  obliga- 
tion to  keep  in  repair  a  fence  already  constructed  by  the  company,  without 
regard  to  the  question  whether  the  company  has  been  in  operation  six  months,, 
is  erroneous. 

Appeal  from  the  Circuit  Court  of  Iroquois  county  ;  the  Hon. 
Charles  R.  Stake,  Judge,  presiding. 

This  was  an  action  on  the  case  brought  by  the  appellee  in 
the  court  below,  against  the  appellant,  to  recover  the  value 
of  a  mare,  alleged  to  have  strayed  on  the  track  of  the  appel- 
lant, and  killed  by  their  cars,  through  the  negligence  of  the 
company  to  maintain  a  sufficient  fence.  The  case  is  sufficiently 
presented  in  the  opinion. 

Messrs.  Bet  an  &  Cochean,  for  the  appellant. 

Messrs.  McIntyre  &  SMnn,  for  the  appellee. 

Mr.  Justice  Laweencb  delivered  the  opinion  of  the  Court  r 

This  was  an  action  brought  by  Miller  against  the  railway 
company,  for  killing  a  horse.  He  recovered  a  verdict  and  judg- 
ment. On  the  trial  the  court  gave  for  the  plaintiff  the  follow- 
ing instruction  :  "  The  court  instructs  the  jury  that  if  they  are 
satisfied  from  the  evidence  that  the  defendant  erected  a  fence 
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on  the  side  of  their  track  where  the  plaintiff's  raare  got  upon 
said  track,  in  such  case  it  is  their  duty  to  maintain  such  fence. 
And  if  they  unreasonably  neglected  to  keep  said  fence  in  good 
repair,  and  that  by  means  of  said  neglect  the  plaintiff's  mare 
strayed  and  got  upon  the  track  of  the  defendant  and  was  killed, 
then  the  law  is  for  the  plaintiff." 

This  instruction  makes  the  obligation  of  the  company  to 
keep  the  fence  in  repair,  dependent  merely  upon  their  having 
erected  the  fence,  irrespective  of  the  provisions  of  the  statute 
as  to  the  circumstances  under  which  that  obligation  attaches. 
But  if  the  railway  had  not  been  in  operation  six  months  the 
company  was  under  no  obligation,  either  to  build  a  fence,  or  to 
keep  in  repair  one  already  built.  There  was  another  instruc- 
tion given  for  the  plaintiff,  that  told  the  jury  it  was  neces- 
sary for  the  plaintiff  to  prove  the  road  had  been  open  for  use 
more  than  six  months.  We  should  say  these  contradictory  in- 
structions could  not  have  misled  the  jury  if  the  evidence 
showed  a  state  of  facts  creating  an  obligation  to  fence  on  the 
part  of  the  company.  But  it  does  not.  One  of  the  points 
made  in  the  argument  of  appellant's  counsel  is,  that  it  does 
not  appear  the  road  had  been  opened  over  six  months,  and 
there  is  no  proof  on  that  point,  and  nothing  in  the  record  which 
would  justify  us  in  inferring  such  a  state  of  facts.  It  is  stated 
in  the  argument  of  appellee's  counsel,  that  it  was  agreed  this 
point  should  not  be  raised  in  this  court.  But  there  is  no  such 
agreement  in  the  record,  and  the  point,  being  raised,  is  decisive 
of  the  case.     The  judgment  must  be  reversed. 

Judgment  reversed. 


Christopher  Sleuter  et  al. 

V. 

Augustus  Wallbaum. 

1.  Damages  —  measure  of —for  non-delivery.  In  an  action  for  a  breach  of 
contract  in  failing  to  deliver  chattels,  or  otber  commodities,  the  measure  of 
damages  is  the  diflference  between  the  contract  price  and  the  market  value 
of  such  articles,  at  the  time  stipulated  for  their  delivery  by  the  contract. 
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2.  Same  —  when  paid  for  at  the  time  of  sale  —  interest  to  be  added.  And  if 
the  article  has  been  paid  for,  the  purchaser  is  entitled  to  recover  the  price 
paid,  with  legal  interest  thereon,  from  the  time  of  such  payment  until  a  recov- 
ery is  had. 

3.  Former  decisions.  The  cases  of  Smith  v.  Dunlap,  12  111.  184,  and  Phelps 
V  McGee,  18  id.  155,  cited  in  support  of  the  rule. 

4.  Damages  —  measure  of — general  rtiie  stated — for  breach  of  contract  — 
for  non-delivery.  Whenever  a  breach  has  occurred,  the  party  not  in  fault 
may  treat  the  contract  as  rescinded,  and  may  then  purchase  the  articles  else- 
where, at  their  market  value,  and  recover,  as  damages  for  such  breach,  the 
difference  paid,  with  legal  interest  thereon.  And  a  recovery  is  not  dependent 
upon  the  fact  of  a  purchase  of  the  article  having  been  made  after  breach 
occurs ;  if  such  purchase  is  not  made,  the  measure  is  the  difference  between 
■the  contract  price  and  the  market  value  of  the  articles  when  they  should  have 
been  delivered. 

5.  Same  —  measure  of — should  be  confined  to  market  price  at  the  time  of 
the  breach.  In  all  actions  for  a  breach  of  contract,  for  the  non-delivery  of 
chattels,  the  measure  of  damages  should  be  confined  to  the  market  value 
of  the  articles  at  the  time  of  the  breach. 

.     Appeal  from  the  Superior  Court  of  Chicago. 

The  facts  in  this  case  are  stated  in  the  opinion, 

Messrs.  Shokey  &  Hayes,  for  the  appellants. 

Messrs.  Hervey,  Anthony  &  Galt,  for  the  appellee. 

Mr.  Jtjstice  Walkee  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  by  Augustus  Wall- 
baum, in  the  Superior  Court  of  Chicago,  against  Christopher 
Sleuter  and  Christopher  Tegtmeegor,  to  recover  damages  for 
an  alleged  breach  of  contract  to  deliver  one  million  of  brick, 
during  the  season  of  1866.  The  contract  is  claimed  to  have 
been  made  in  the  month  of  June  of  that  year.  A  trial  was 
had  before  the  court  and  a  jury,  resulting  in  a  verdict  in  favor 
of  the  plaintiflf,  for  the  sum  of  $1,000.  Defendants  entered  a 
motion  for  a  new  trial,  which  was  overruled  by  the  court,  and 
judgment  rendered  on  the  verdict.  A  reversal  is  asked  on  two 
grounds,  first, — that  the  evidence  fails  to  prove  that  a  contract 
was  in  fact  ever  made,  and,  secondly,  if  a  contract  was  proved, 
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that  the  court  gave  erroneous  instructious  as  to  the  mode  of 
measuring  the  damages. 

As  to  the  first  question,  in  the  view  we  take  of  the  case,  it 
is  deemed  improper  to  consider  the  weight  of  the  evidence,  or 
whether  it  sustains  the  verdict.  When  the  case  shall  be  passed 
upon  by  another  jury,  it  will  be  for  them  to  consider  the  evi- 
dence, perfectly  free  from  any  opinion  we  may  entertain  as  to 
its  weight. 

Appellants  asked  the  court  to  give  this,  which  was  the  fourth 
in  the  series  of  tlieir  instructions:  "If  you  find  that  a 
contract  was  entered  into  by  the  defendants,  as  alleged  in 
the  plaintiff's  declaration,  for  the  sale  of  one  million 
brick,  at  the  price  of  $8.50  a  thousand,  that  the  plaintifl 
demanded  said  brick,  and  the  defendants  refused  to  deliver 
the  same,  you  will  first  ascertain  from  the  evidence  when  said 
demand  and  refusal  occurred,  and  what  the  market  price  of 
such  brick  was  at  the  time  of  said  demand  and  refdsal,  and,  if 
at  the  time  of  said  demand  and  refusal,  the  market  price  was 
higher  than  the  price  named  in  the  contract,  then  you  will 
give  a  verdict  for  the  plaintiff  for  the  difference  between  such 
market  price  and  the  price  agreed  upon,  and  interest  at  six  per 
cent  from  the  time  of  such  refusal."  Which  was  refused  by 
the  court,  and  an  exception  taken.  From  the  current  of 
authority,  both  British  and  American,  the  doctrine  seems  to 
be  well  settled,  that  on  a  breach  of  contract  in  failing  to  deliver 
chattels  or  other  commodities,  the  measure  of  damages  is  the 
difference  between  the  contract  price  and  the  market  value  of 
such  articles,  at  the  time  they  should  have  been  delivered  by 
the  contract.  If  they  have  been  paid  for,  then  the  money  thus 
paid,  and  legal  interest,  should  also  be  allowed  thereon  from 
the  time  of  its  payment  until  a  recovery  is  had.  Smith  v. 
Dunlap,  13  111.  184;  Phelps  v.  McGee,  18  id.  155.  These 
cases  seem  fully  to  recognize  and  establish  the  doctrine  in  this 
court,  and  when  tested  by  this  rule  the  instruction  should  have 
been  given. 

When  the  breach  has  occurred,  the  other  party  has  the  right 
to  treat  the  contract  as  rescinded,  and  to  go  into  the  market 
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and  purchase  the  article  at  its  merchantable  value ;  and  he  has 
then  the  right  to  recover  the  difference  in  the  price  which  he 
was  thus  compelled  to  pay,  with  interest  on  the  difference 
which  he  has  paid.  But,  to  recover,  it  is  not  essential  that  he 
should  purchase  the  article  after  the  breach  occurs ;  and,  if  he 
does  not.  then  the  true  measure  is  the  difference  between  the 
contract  and  the  market  price.  The  court  therefore  erred  in 
refusing  to  give  the  instruction. 

Appellee  asked,  and  the  court  below  gave  this  instruc- 
tion :  "  If  the  jury  believe,  from  the  evidence  in  this  case, 
that  the  defendants  made  a  contract  with  the  plaintiff 
for  the  sale  and  delivery  to  him  of  one  million  of  brick, 
at  $8.50  per  thousand,  to  be  delivered  during  the  season 
of  1866,  as  the  plaintiff  might  request  them ;  and  if  the 
jury  further  believe,  that,  after  the  making  of  said  contract, 
the  plaintiff  demanded  of  said  defendants  the  delivery  of  said 
brick,  and  was  ready  and  willing  to  pay  for  said  brick;  and  the 
defendants  refused  to  deliver  said  brick  in  accordance  with 
said  contract,  and  brick  at  the  time  of  such  refusal  had  ad- 
vanced in  price  beyond  the  contract  price,  —  then  the  jury  will 
find  for  the  plaintiff;  and  the  damages  will  be  the  difference 
between  the  contract  price  and  the  increased  market  price  when 
the  defendants  refused  to  deliver  them  and  when  the  plaintiff 
requested  them,  or  within  a  reasonable  time  thereafter  for  pro- 
curing such  a  quantity  ;  and,  in  finding  what  is  a  reasonable 
time,  the  jury  may  consider  the  state  of  the  market,  as  to 
scarcity  of  brick,  or  otherwise,  and  may  take  also  into  considera- 
tion the  quantity  required  to  be  purchased  to  fill  the  contract." 
To  the  giving  of  which  appellants  excepted. 

The  rule  for  measuring  the  damages,  announced  by  this 
instruction,  is  repugnant  to  that  stated  by  the  instruction 
refused  for  appellants ;  and  it  was  erroneous,  in  so  far  as  it 
contradicts  that  instruction.  This  instruction  gave  the  jury  too 
great  a  latitude  in  ascertaining  the  amount  of  damages.  By  it 
they  were  authorized  to  consider  the  price  of  brick  for  a  reason- 
able time  after  a  breach,  to  enable  appellee  to  procure  them, 
and  to  consider  the  state  of  the  market,  the  scarcity  of  brick, 
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and  the  quantity  to  be  purchased.  The  question  of  how  long 
would  be  reasonable,  was  at  least  very  indefinite.  It  might  be 
one  month,  six  months,  or  even  a  year,  for  aught  we  can  know. 
Under  it  the  jury  are  authorized,  at  any  rate  for  a  consider- 
able period  after  the  breach,  to  select  the  highest  market  price 
as  the  measure.  Such  a  rule  would  be  indefinite  and  uncertain, 
while  the  other  is  simple,  certain  and  easy  of  application.  The 
adoption  of  such  a  rule  would  leave  the  jury  to  determine 
the  damages  from  the  fluctuations  of  market  values  for  a 
period  after  the  breach,  and  if  they  could  select  the  highest 
price  they  would  be  equally  at  liberty  to  select  the  lowest 
market  price  during  the  same  period.  The  only  safe  rule  is  to 
confine  the  measure  of  damages  to  the  market  price  at  the  time 
of  the  breach ;  and,  inasmuch  as  this  instruction  contravenes 
that  rule,  it  was  erroneous,  and  should  not  have  been  given, 
and  the  judgment  of  the  court  below  must  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 


Moses  L.  Bacon  et  al, 

V. 

Oliver  P.  Cobb  et  al. 

1.  Contract — performance  of — when  place  of  delivery  is  not  mentioned. 
Wtere  a  party  contracted  with  another  for  the  delivery  of  a  certain  quantity 
of  corn,  at  a  specified  time  and  place,  at  an  agreed  price,  to  be  paid  on  delivery 
and  inspection,  which  contract  was  fulfilled  by  both  parties,  and  a  short  time 
after  the  vendor  addressed  a  telegram  to  the  vendee,  offering  to  sell  him 
another  quantity  of  corn  at  a  different  price,  which  offer  was  accepted,  but  no 
mention  was  made  of  the  place  of  delivery  and  inspection,  or  the  terms  of 
payment, — held,  that  such  subsequent  contract  will  be  considered  to  have 
been  made  upon  the  same  terms  as  the  first  one,  as  to  payment,  place  of 
delivery  and  inspection. 

2.  Same  —  to  excuse  performance  of —  contract  must  so  provide.  The  rule 
is  well  established,  that,  where  a  party  by  his  own  contract  creates  a  duty  or 
charge  upon  himself,  his  undertaking  must  be  substantially  complied  with 
under  any  and  all  circumstances.  To  excuse  a  performance  his  contract  must 
provide  for  it. 
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3.  Agency  —  wlien  agent  will  not  he  held  liable  to  his  principal.  Wliere  a  party 
contracted  to  deliver  to  anotlier,  at  a  specified  time  and  place,  a  certain 
quantity  of  corn,  to  be  paid  for  on  delivery  and  inspection,  and  upon  its 
delivery  and  inspection  a  portion  of  it  was  rejected,  wMcli  portion  tlie  vendor 
directed  the  vendee  to  dispose  of  to  the  best  advantage,  and  a  sale  was  made, — 
held,  that  the  vendee  thereby  became  the  agent  of  the  vendor  for  the  disposal 
of  the  corn ;  and,  the  proof  showing  it  to  have  been  done  to  the  best  advantage, 
the  proceeds  thereof  fully  accounted  for  to  his  principal,  and  no  negligence 
or  fraud  being  shown,  the  principal  must  suffer  whatever  loss  accrued  by  such 
sale. 

4.  Instructions  —  wnen  map  be  refused.  It  is  not  error  for  the  court  to 
refuse  to  give  the  instructions  asked  by  a  party,  provided  those  given  covered 
the  entire  case  and  submitted  it  properly  to  the  jury. 

5.  Contracts  —  extension  of  time  of  performance  of — creates  no  release  of 
the  liabilities  of  the  vendor.  Where  a  party  agrees  to  accept  of  an  article  con- 
tracted to  be  delivered  at  a  place  or  time  other  than  that  agreed  upon,  a  per- 
formance of  this  is  equivalent  to  a  performance  of  the  original  undertaking. 
Such  agreement  to  deliver  at  a  different  time  or  place  creates  no  new  contract 
by  which  the  liabilities  of  the  vendor  on  the  original  contract  are  changed. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
Ekastus  S.  Williams,  Judge,  presiding. 

The  facts  in  this  case  fully  appear  in  the  opinion. 

Messrs.  Hervet,  Anthony  &  Galt,  for  the  appellants. 

Messrs.  Scammon,  MoCagg  &  Filler,  for  the  appellees. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the 
Court : 

This  was  an  action  of  assumpsit  brought  in  the  Circuit 
Court  of  Cook  county,  by  Cobb,  Blaisdell  and  Company 
against  Bacon  and  Company,  to  recover  damages  for  overpay- 
ment on  corn  delivered  by  the  defendants  to  the  plaintiffs,  and 
damages  for  the  non-delivery  of  other  corn  which  it  was  alleged 
the  defendants  had  promised  to  deliver  at  Cairo,  to  the  plaint- 
iffs. The  different  phases  of  these  claims  are  set  out  in  eight 
special  counts  of  the  declaration,  concluding  with  the  common 
counts.      The  whole  amount  claimed  was  $12,207.89.      The 
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defendants  pleaded  tlie  general  issue,  and  gave  notice  of  special 
matter  which  they  would  insist  upon  as  a  defense  to  the  action. 

The  jury  found  a  verdict  for  the  plaintiiFs,  and  assessed  the 
damages  at  $4,284.50.  A  motion  for  a  new  trial  was  over- 
ruled, and  judgment  rendered  on  the  verdict. 

To  reverse  this  judgment,  the  defendants  bring  the  record 
here  by  a])peal,  assigning  thereon  various  errors,  the  principal 
of  which  are,  refusing  to  grant  a  new  trial  on  the  ground  that 
the  evidence  did  not  sustain  the  verdict,  and  for  misdirection 
of  the  court  on  the  matters  of  law  arising  on  the  evidence. 

The  theory  of  appellants'  case  is  developed  by  the  notice 
accompanying  their  plea,  and  we  have  examined  the  evidence 
as  found  in  a  very  voluminous  abstract  of  170  printed  pages, 
with  no  reference  whatever,  as  the  rule  of  court  requires,  to 
the  pages  of  the  record  where  found,  the  written  record  con- 
taining 210  pages.  "We  have  taken  the  testimony  set  out  in 
the  abstract  to  be  correct,  and  on  close  and  careful  examina- 
tion of  it,  we  do  not  find  that  it  sustains  their  theory,  but 
establishes  the  plaintiffs'  claim,  even  beyond  the  findino-  of 
the  jury,  for  no  damages  were  allowed  them  for  profits  on  the 
25,000  bushels  of  corn  not  delivered  under  the  contract,  and 
which  were,  at  least,  twenty-five  cents  on  each  bushel. 

It  appears,  in  the  winter  of  1864  and  1865,  appellees,  doing 
business  at  Cairo,  were  large  contractors  with  the  government, 
for  forage.  The  appellants  did  business  at  Chicago,  and  in 
that  winter  the  plaintiffs  bought  of  defendants  45,000  bushels 
of  corn.  About  20,000  bushels  were  delivered  at  Cairo  under 
the  contracts,  and  a  large  quantity  sent  to  Cairo  by  the  defend- 
ants was  rejected  as  unmerchantable  and  sold  by  plaintiffs  for 
account  of  defendants. 

The  questions  are,  was  the  corn  by  the  contracts  to  be 
delivered  at  Cairo?  and  was  it  to  be  merchantable?  and  if  not 
merchantable  whose  should  be  the  loss  ? 

The  contracts  in  the  suit  grew  out  of  a  verbal  contract  made 

by  Hice,  the  agent  of  appellees  with  the  appellants,  at  their 

office  in  Chicago,  on  the  23d  of  December,  1864,  and  was  for 

five  thousand  bushels  of  corn,  to  be  delivered  in  Cairo,  and 

4  —  45th  III. 
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to  pass  government  inspection  and  weights,  at  one  dollar 
and  twenty-five  cents  per  bushel,  to  be  paid  for  as  appellants 
shipped  it,  drafts  to  accompany  the  bills  of  lading.  This  corn 
was  shipped  in  the  month  of  January,  1865,  and  received  and 
paid  for  by  the  appellees  at  Cairo,  and  this  was  the  first  dealing 
between  these  parties. 

On  the  3d  day  of  January,  1865,  defendants  sent  from 
Chicago  to  plaintiffs  at  Cairo,  a  telegram  to  this  efifect,  "  Can 
sell  five  to  ten  thousand,  one  twenty-eight.  Answer  immedi- 
ately." On  the  next  day,  January  4:th,  plaintiffs  answer,  "  Will 
take  ten  thousand  bushels  delivered  this  month."  On  the  same 
day  defendants  reply,  "Not  this  month — will  sell  ten  this, 
and  next.  Answer  to-day."  And  on  the  same  day  plamtiffs 
respond,  "  We  will  take  it  at  your  offer." 

Although  not  a  word  is  said  in  these  telegrams  about  the 
place  of  delivery  of  the  corn,  or  how  its  quality  was  to  be  ascer- 
tained, can  any  one  doubt  that  it  was  on  the  terms  on  which 
they  had  but  a  few  days  before,  by  their  agent  Hice,  purchased 
the  five  thousand  bushels  ?  But  if  that  is  not  conclusive,  the 
acts  of  the  defendants,  their  conduct  thoughout  the  transac- 
tions, from  their  commencement  to  tlie  close,  furnish  the  most 
convincing  evidence  that  they  understood  the  contract  to  be 
that  the  corn  was  to  be  delivered  at  Cairo  at  their  risk,  and  to 
be  paid  for  on  delivery  after  inspection.  For  what  purpose  did 
the  plaintiffs  want  corn?  To  supply  their  contracts  with  the 
government,  which  could  only  be  done  at  Cairo. 

If  a  fruiterer  buys  a  barrel  of  apples  of  a  farmer  at  a  certain 
price  per  bushel  or  barrel,  to  be  paid  for  on  delivery  at  the 
residence  of  the  purchaser,  and  on  inspection,  sending  his  bill 
with  the  apples,  and  it  is  paid  for  by  the  fruiterer,  and  the  farmer 
Boon  after  addresses  a  letter  to  the  purchaser,  saying  that  he 
can  have  twenty  barrels  of  apples  at  the  same  price,  or  a 
greater  price,  as  the  case  may  be,  and  the  fruiterer  accepts  the 
offer,  —  can  there  be  any  question  as  to  the  place  of  delivery  and 
inspection,  though  not  one  word  is  said  about  either?  The 
subsequent  contract  is  supposed  to  be  on  the  same  terms  as  to 
delivery,  inspection  and  payment,  as  the  contract  for  the  first 
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barrel,  if  there  be  no  proof  to  the  contrary.  Such  a  case  is 
within  the  spirit  of  the  decision  in  the  case  of  Robhins  v.  Las- 
welly  27  111.  365,  and  is  the  common  sense  of  the  world.  If  this 
was  not  the  understanding  of  the  defendants,  why  their  com- 
plaints as  found  in  their  letters  of  January,  February  and 
March  ?  And  what  did  they  mean  when  they  wrote  in  the 
letter  of  January  26th,  "  We  will  do  and  have  done  our  best 
to  get  cars.  The  1.  C.  R.  R.  officers  here  keep  promising  cars, 
but  our  men  do  not  get  them.  Our  men  have  the  corn  all 
ready  to  ship,  and  are  complaining  that  they  can  get  no  cars." 
And  in  their  letter  of  January  27th,  say,  "we  have  seen  Robert 
Forsyth  about  cars.  Has  promised  cars,  but  they  do  not  come. 
Will  you  please  write  them,  and  have  cars  sent  to  the  follow- 
ing places  at  once.     You  can  do  more  with  him  than  we  can." 

And  if  plaintiffs  were  to  furnish  transportation,  would  the 
defendants  have  written  this  letter  of  March  22,  1865 : 
"Inclosed  we  hand  you  bill  of  lading  of  car  1160,  corn,  from 
Assumption.  Cannot  we  deliver  corn  at  Jeffersonville  or 
Louisville  ;  and  if  so,  at  what  price  %  We  think  we  can  make 
arrangements  for  cars  for  those  points."  This  letter  seems  to 
be  in  reply  to  one  from  the  plaintiffs  of  the  17th  of  March, 
in  which  they  say :  "  We  hope  you  will  be  able  to  get  your 
corn  in,  in  due  time.  We  wish  you  to  understand  that  we  wiU 
not  take  your  corn  at  $1.25  per  bushel  unless  you  have  it  here 
in  Cairo  by  the  31st  of  this  month,  as  our  time  of  delivery 
expires  on  that  day." 

And  what  did  appellants  mean  by  this  telegram  of  March 
11th:  "Road  will — take  corn  Monday.  Can  we  complete 
our  delivery  ?"  ]^ow,  if  the  delivery  was  complete  when  the 
corn  was  put  on  the  cars,  it  was  a  very  foolish  question ;  but  it 
has  a  meaning,  and  shows  of  itself,  most  unmistakably,  the 
delivery  was  to  be  at  Cairo. 

The  favor  asked  of  the  plaintiffs  by  the  defendants,  that 
they  would  write  to  Forsyth  about  cars,  was  responded  to  by 
a  letter  to  that  effect  from  them  to  Mr.  Forsyth,  as  they  say 
in  their  letter  to  defendants  of  February  29th. 

We  have  not  been  able  to  discover  a  particle  of  testimony 
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tending  to  show  that  plaintiffs  were  to  furnish  transportatiou ; 
on  the  contrary,  the  entire  conduct  of  both  parties  shows  most 
conclusively  the  defendants  were  to  send  the  corn  to  Cairo  at 
their  risk,  that  it  was  to  be  there  inspected,  and  if  merchantable 
was  to  be  paid  for  at  the  contract  price. 

The  defendants  essay  to  make  a  point  that  it  was  tlie 
plaintiffs'  interference  which  prevented  them  from  procuring 
cars ;  that  he  had  appropriated  the  cars  on  the  Illinois  Central 
railroad  to  his  own  use,  to  their  exclusion ;  and  further,  that 
the  government  had  taken  possession  of  the  road  and  rolling 
stock  for  its  purposes,  and  thus  they  were  prevented  from 
delivering  on  time.  The  record  fails  to  show  that  it  was  con- 
templated the  corn  should  go  by  this  road.  The  defendants 
themselves  asked  of  the  plaintiffs  if  they  would  not  receive  the 
corn  at  Jeffersonville  and  Louisville,  places  not  reached  by  our 
great  thoroughfare,  and  it  was  hinted  by  defendants  that  it 
miffht  go  via  St.  Louis.  All  the  great  channels  of  communi- 
cation  with  Cairo  were  open  to  the  defendants  "  where  to 
choose,"  and,  under  their  contract  to  deliver,  nothing,  save  tlie 
act  of  plaintiffs,  could  have  absolved  them  from  their  obliga- 
tion or  excused  a  substantial  performance  of  their  undertaking. 
We  say,  nothing  could  have  excused  them ;  we  mean  to  say, 
not  even  the  act  of  God,  where  it  may  still  be  substantially 
carried  into  effect,  although  such  act  may  make  a  literal  and 
precise  performance  impossible. 

The  rule,  from  the  earliest  times  to  the  present,  is,  when 
a  party  by  his  own  contract  creates  a  duty  or  charge  upon 
himself,  he  is  bound  to  make  it  good,  notwithstanding  any 
accident  by  inevitable  necessity,  because  he  might  have  pro- 
vided against  it  by  his  contract.  It  never  has  been  denied 
that  a  lessee  of  a  building,  who  covenants  generally,  to  repair, 
IS  bound  to  rebuild  the  house,  if  it  be  burned  by  an  acci- 
dental fire,  even  if  the  fire  escaped  from  a  cloud.  Chitty  on 
Con.  734:.  Authorities  in  support  of  this  position  are  too 
numerous  to  be  cited :  we  cite  a  few  only.  School  Trustees  v. 
Bonnet,  3  Dutcher  (N.  J.)  513.  In  this  case  the  Supreme 
Court  of  New  Jersey  said,  "  Ko  matter  how  harsh,  and  appar- 
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ently  unjust  in  its  operation,  the  rule  may  occasionally  be,  it 
has  its  foundation  in  good  sense  and  inflexible  honesty.  He 
that  agrees  to  do  an  act  should  do  it,  unless  absolutely  impos- 
sible. He  should  provide  against  contingencies  in  his  contract. 
Where  one  of  two  innocent  persons  must  sustain  a  loss,  the 
law  casts  it  upon  him  who  has  agreed  to  sustain  it,  or  rather 
the  law  leaves  it  where  the  agreement  of  the  parties  has  put 
it.  The  law  will  not  insert,  for  the  benefit  of  one  of  the  parties, 
by  construction,  an  exception  which  the  parties  have  not,  either 
by  design  or  neglect,  inserted  in  their  engagement." 

To  the  same  effect  are  Tomjpkins  v.  Dudley^  25  N,  Y.  272 ; 
Harmony  et  al.  v.  Bingham^  2  Kern.  (JS".  Y.)  99 ;  Adams  v. 
Mohols,  19  Pick.  275 ;  School  District  N'o.  1,  25  Con.  530. 

In  this  case  the  defendants  well  knew,  when  they  made  their 
contracts,  that  the  government  employed  the  Illinois  Central 
railroad  for  the  transportation  of  forage,  munitions  of  war, 
and  provisions  for  the  vast  armies  they  had  assembled,  and 
they  knew  that  Cairo  was  an  important  depot  for  them.  It 
was  in  their  power,  by  their  contracts,  to  protect  themselves 
against  any  appropriation  by  the  government  of  the  use  of 
this  road,  if  that  was  the  sole  channel  of  transportation,  which 
it  was  not.  But  there  is  no  proof  whatever  that  this  road  was 
managed  by  the  United  States,  or  given  up  to  them.  It  was 
operated  all  the  time  by  the  officers  of  the  company,  as  their 
testimony  abundantly  shows,  the  government  having  no  posses- 
sion of  it  as  a  matter  of  sovereign  right  —  it  was  only  a  favored 
customer. 

Another  ground  of  complaint  by  the  appellants  is,  that  they 
were  made  responsible  for  the  rejected  corn.  If  the  contract 
was,  as  we  see  it  was,  to  deliver  the  corn  at  Cairo,  and  that  it 
should  pass  government  inspection,  the  loss  on  the  rejected 
corn  could  fall  nowhere  else  than  on  the  defendants,  and  this 
was  their  own  view  as  is  apparent  from  their  letters  on  that 
subject.  When,  on  the  22d  of  February,  1865,  the  plaintiffs 
informed  the  defendants,  by  letter  of  that  date,  that  car  No. 
2133  from  Champaign  was  rejected,  and  inquired  what  they 
should  do  with  it,  defendants  replied  on  the  25th,  "  do  the  best 
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you  can  with  car  corn  you  say  is  rejected  ;"  and  on  March  26th, 
defendants,  expressing  their  surprise  that  car  ISo.  2028  had  been 
rejected,  directed  the  plaintiffs  "  to  work  it  off  to  the  best 
advantage,"  and  on  the  lith  of  April,  the  defendants  wrote 
plaintiffs,  "  pray  do  the  best  you  can  witli  that  rejected  corn, 
as  there  will  be  an  awful  loss  on  it,"  and,  on  the  29th  of  the 
same  month,  they  by  telegram  said  to  plaintiffs,  "  dispose  of 
the  rejected  corn  to  the  best  advantage  you  can,"  and  to  the 
same  effect  were  their  letters  of  a  prior  date,  in  the  same  month. 

Thus  it  manifestly  appears,  that  the  plaintiffs  were  the 
defendants'  agents  to  dispose  of  the  rejected  corn  ;  and,  if  they 
did  so  to  the  best  advantage,  in  their  judgment,  no  fraud  being 
shown,  they  cannot  be  charged  with  it.  The  account  rendered 
shows  they  accounted  fully  for  the  proceeds  of  the  corn,  credit- 
ing defendants  therewith,  the  plaintiffs  being  liable  alone  for 
the  actual  proceeds,  no  fraud  or  negligence  on  their  part  in  the 
mode  and  manner  of  disposing  of  it  being  shown. 

The  evidence,  we  think,  fails  to  establish  defendants'  theory 
of  the  case,  and  does  show,  that  the  corn  was  to  be  delivered 
at  Cairo,  and  to  pass  government  inspection  at  that  place ;  and,, 
until  it  had  so  passed,  it  remained  the  property  of  the  defend- 
ants, and  was  their  property  after  it  was  rejected ;  and  that  the 
rejected  corn  was  disposed  of  by  the  plaintiffs  to  the  best 
advantage,  and  the  proceeds  passed  to  the  credit  of  the  defend- 
ants. We  do  not  find  there  is  any  pretense  for  the  complaint 
that  the  o-overnment  had  engrossed  the  facilities  of  the  Central 
railroad  as  an  act  of  sovereign  power,  or  that  any  reason  is 
shown  why,  if  government  had  so  done,  they  did  not  protect 
themselves  against  such  an  occurrence  by  their  contract,  which 
it  was  in  their  power  to  have  done.  Kor  do  we  find  that  was 
the  only  channel  of  communication  with  Cairo,  as  the  defend*^ 
ants  themselves  suggested  other  channels,  to  which  the  plaint- 
iffs made  no  objection,  they  being  content  to  get  the  corn  hj 
any  and  every  route,  open  to  the  defendants,  which  they  might 
choose. 

The  defendants  also  complain  of  the  instructions  given  for 
the  plaintiffs,  and  that  those  they  asked  were  refused. 
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The  defendants  asked  twenty-two  instructions,  the  first  nine 
of  which  were  given,  with  some  modifications,  by  the  court ; 
the  remaining  thirteen  were  refused.  The  defendants  speci- 
ally complain  that  the  plaintiffs'  first  instruction  was  wrong. 
That  was  in  these  words:  ''If  the  jury  believe,  from  the 
evidence,  that  the  defendants  made  and  entered  into  the  con- 
tracts set  out  in  the  declaration  in  this  case,  and  that  Cairo 
was  the  place  where  the  grain  was  to  be  delivered,  and  that  it 
was  no  part  of  such  contracts  that  the  grain  was  to  be  carried 
by  the  Illinois  Central  railroad,  and  that  the  plaintiffs  were  to 
furnish  the  transportation  for  tlie  grain  upon  that  road,  then 
the  performance  of  said  contracts,  according  to  their  terms, 
was  not  excused  by  the  acts,  orders  or  directions  of  the  gov- 
ernment of  the  United  States  or  any  of  its  officers  or  agents 
shown  in  evidence  in  this  case,  nor  by  the  difficulty  or  delay  in 
obtaining  cars  from  the  Illinois  Central  railroad,  nor  by  the 
delay  in  moving  the  cars  upon  the  line  of  said  road,  whether 
such  delay  was  caused  either  by  the  w^ant  of  motive  power  on 
said  road  or  by  the  amount  of  freight  which  the  said  railroad 
was  then  carrying  for  the  plaintiffs." 

We  fail  to  appreciate  any  objection  urged  to  this,  or  to  any 
other  instruction  given  for  the  plaintiffs.  They  present  the  law 
of  the  case  as  we  understand  it,  and  are  in  harmony  with 
adjudged  cases  too  numerous  to  be  cited. 

The  instructions  refused  were  the  tenth  to  the  twenty-second, 
both  inclusive. 

We  have  not  time  to  devote  to  each  of  them  severally ;  we 
can  only  say,  that  much  of  these  instructions  was  embraced  in 
the  first  nine  given  for  the  defendants,  and  it  was  no  error  to 
refuse  to  give  a  second  time  their  substance.  Some  of  these 
instructions  sought  to  make  the  case  turn  on  the  supposed  fact 
that  after  the  first  contract  of  January,  1865,  a  new  contract 
had  been  made  between  these  parties,  for  the  reason  that  the 
time  of  the  performance  had  been  changed  from  the  15th  of 
March  to  the  1st  of  April,  and  from  that  day  to  the  15th  of 
April,  1865,  and  by  changing  tlie  price  of  the  corn  from  one 
dollar  and  thirty  cents  to  one  dollar  and  twenty-five  cents  per 
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bushel.  This  extension  of  the  time  of  performance,  the  defend- 
ants argued,  was  a  new  contract,  and  was  not  substantially 
proved  as  alleged.  An  examination  of  the  various  counts  in 
the  declaration,  and  of  the  evidence,  clearly  shows  that  the 
original  contract,  though  the  time  of  performance  was  liberally 
extended  by  the  plaintiffs,  was  not  performed  within  the  ex- 
tended time,  and  the  defendants  argue,  in  effect,  "  Though  true 
it  is  we  made  the  contract,  and  you  extended  the  time  of  its  per- 
formance, and  though  we  did  not  comply  with  the  contract  as 
extended,  we  are  absolved  from  all  obligation  to  comply  with 
the  original  contract,  for  that  extension  was  a  new  contract,  and 
you  did  not  declare  upon  it  in  the  declaration."  In  other 
words,  they  do  not  deny  they  made  the  contracts,  as  set  out  in 
the  declaration,  but  insist,  as  further  time  was  given  them  in 
which  to  perform  them,  which  they  did  not  offer  to  do,  the 
plaintiffs  cannot  recover  on  the  contract  as  made. 

^Numerous  authorities  might  be  cited  to  the  point,  that,  where 
a  party  agrees  to  accept  the  thing  to  be  delivered  at  a  time  or 
place  other  than  that  stipulated,  a  performance  of  this  by  the 
other  party  is  equivalent  to  a  performance  of  the  original 
undertaking.  It  imposes  no  new  duty  on  the  defendant ;  he 
merely  accepts  as  performance  by  the  plaintiff  that  which 
would  not  otherwise  have  been  so,  and  the  defendants'  liabili- 
ties on  the  original  contract  remain  unchanged.  Some  of 
these  authorities  are  cited  by  the  appellees.  McCoTribs  v.  Mo- 
Kennan,  2  "Watts  &  Serg.  216 ;  Cummings  v.  Arnold^  3  Mete. 
(Mass.)  480 ;  Robinson  v.  JBatchelder,  4  IS".  II.  40 ;  Richard- 
son  V.  Cooper,  25  Maine,  450. 

The  corn,  by  the  original  contract,  was  to  be  delivered  at 
Cairo  by  the  15th  of  March,  1865;  and,  by  correspondence  and 
agreement  with  the  plaintiffs,  in  view  of  the  difficulties  of 
which  the  defendants  complained,  the  time  of  delivery  was 
extended  to  the  first  of  April,  again  to  the  10th,  and  then  to 
the  last  day  of  April.  It  would  be  strange  law,  indeed,  if  the 
defendants  were  allowed  to  say  Ihat,  inasmuch  as  you  gave  us 
further  time  in  which  to  perform  our  contracts,  and  we  did 
not  comply,  j^ou  have  no  right  to  an  action  against  us  on  our 


1867.J  Fkeeman  v.  Haetman  et  ux.  57 

Syllabus. 

original  contract;  and  tliis  is  the  bnrden  of  manj  of  the 
instructions,  and  a  large  part  of  the  theory  of  their  case. 
There  is  no  merit  in  this  plea  of  a  new  contract,  or  of  variance 
in  the  one  declared  on. 

To  say  nothing  of  other  instructions  given  for  the. defend- 
ants, the  first  and  fifth  given  cover  the  principal  points  of  the 
case,  and  all  which  were  given,  were  as  favorable  to  the 
defendants  as  their  case  entitled  them  to  demand,  if  not  more 
favorable. 

We  may  say  in  regard  to  the  twenty-first  instruction,  there 
is  no  evidence  whatever  on  which  to  base  it,  and  respecting  the 
twenty-second  and  last  refused  instruction  of  the  defendants, 
though  it  may  be  true  as  an  abstract  proposition  of  law,  there 
is  not  a  particle  of  evidence  they  were  prevented  from  perform- 
ance by  any  act  of  the  plaintifis ;  on  the  contrary,  the  proof 
shows  the  plaintiffs  furnished  them  aid  whenever  called  on,  to 
get  transportation.  It  is  unreasonable  to  suppose  the  plaintiffs 
would  obstruct  or  delay  the  delivery  of  corn  at  Cairo,  on  every 
bushel  of  which,  if  it  passed  inspection,  they  made  a  clear 
profit  of  twenty-five  cents. 

On  the  most  careful  consideration,  we  cannot  see  that  appel- 
lants' case  has  any  merits.     The  judgment  is  affirmed. 

Judgment  affirmed. 


Benjamin  F.  Freeman 

V. 

James  T.  Hartman  et  ux. 

1.  Trustee  —  must  not  abuse  tJie  confidence  reposed  in  7iim.  Where  confi- 
dence is  reasonably  reposed,  it  must  not  be  abused.  And  where  a  brother, 
standing  to  his  sister  in  a  relation  of  trust  and  confidence,  purchased  from  her 
her  interest  in  certain  premises,  for  less  than  one-quarter  their  value,  the 
transaction  requires  such  an  explanation  as  will  purge  it  from  all  suspicion 
that  any  advantage  was  taken  either  to  her  injury,  or  to  his  own  gain. 

2.  Deed  —  voluntary  conveyance  hy  a  looman  on  the  eve  of  marriage  —  v<nd  — 
ae  against  the  husband.     It  is  a  well  settled  principle,  that  a  voluntary  convey* 
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ance  by  a  woman,  on  the  eve  of  her  marriage,  of  i^roperty  which  her  intended 
husband  knew  her  to  own,  made  witliout  his  knowledge,  is  void,  as  against 
him,  being  in  fraud  of  his  marital  rights. 

3.  Same — when  void — although  a  consideration  is  paid.  And  when  a 
woman,  three  days  before  her  marriage,  and  without  the  knowledge  of  hbr 
intended  husband,  conveyed  her  interest  in  certain  premises  to  her  brother 
who  stood  to  her  in  loco  parentis,  upon  a  consideration  less  than  one-quarter 
of  their  real  value,  and  such  conveyance  was  obtained  for  the  reason  that  it 
was  expected  that  after  marriage  the  husband  would  not  consent  to  its  being 
made,  such  conveyance  will  be  set  aside,  as  in  fraud  of  the  marital  rights  of 
the  husband,  the  same  as  if  it  had  been  purely  voluntary. 

4.  Same — iclien  inadequacy  of  price  would  not  be  a  sufficient  cause  for  setting 
it  aside.  But,  had  the  conveyance  been  made  to  a  person  standing  in  no  rela- 
tion of  trust  and  confidence  to  the  grantor,  in  good  faith  and  without  reference 
to  the  contemplated  marriage,  the  inadequacy  of  consideration  would  not  be  a 
sufficient  cause  for  setting  the  deed  aside. 

Appeal  from  the  Circuit  Court  of  Knox  county;  the  Hon. 
John  S.  Thompson,  Judge,  presiding. 

The  facts  in  this  case  are  fully  stated  in  the  opinion. 

Messrs,  Frost  &  Tunnicliff,  for  the  appellant. 

Messrs.  Lanphere  &  Price,  for  the  appellees. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  filed  by  James  T.  Hartman  and 
his  wife,  Henrietta  Hartman,  to  set  aside  a  deed  made  by  her 
to  her  brother,  Benjamin  F.  Freeman,  the  appellant  herein,  in 
November,  1862,  three  days  before  her  marriage  to  Hartman. 
The  deed  conveyed,  upon  a  consideration  of  $200,  her  undi- 
vided interest  in  the  farm  formerly  owned  by  her  father,  and 
since  his  death  occupied  by  the  widow  and  children.  Her 
interest  is  shown  by  the  proof  to  have  been  worth,  at  the  time 
of  the  conveyance,  between  $800  and  $900.  The  bill  seeks  a 
rescission  of  the  deed  on  the  ground  of  constructive  fraud  by 
the  brother  toward  his  sister,  and  also  because  the  conveyance 
was  in  fraud  of  the  marital  rights  of  the  husband.  The  case 
came  on  to  a  hearing  upon  bill,  answer,  replication  and  proof, 
and  the  court  decreed  a  rescission  of  the  conveyance  on  the 
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return  of  the  purchase  money  and  interest,  and  also  payment 
of  rent.     The  defendant  appealed. 

It  appears  that  the  father,  Fauntleroy  Freeman,  left  at  his 
death  a  widow  and  seven  children,  of  whom  the  appellant, 
Benjamin,  was  the  eldest.  He  was  at  that  time  not  quite 
twenty-one  years  of  age.  His  sister  Henrietta,  now  Mrs.  Hart- 
man,  complainant  in  this  suit,  was  about  nineteen.  From  the 
death  of  the  father  in  1856,  to  the  marriage  of  Mrs.  Hartman 
in  1862,  the  family  continued  to  live  together  on  the  paterna 
farm  which  was  managed  by  Benjamin.  They  seem  from  the 
evidence  to  have  lived  harmoniously,  and  to  have  all  con- 
tributed by  their  industry  to  the  common  welfare,  Benjamin 
being  the  recognized  head  and  manager  of  affairs  abroad,  and 
tlie  mother  and  daughters  performing  the  domestic  labors. 
Mrs.  Hartman  was,  for  a  part  of  the  time,  engaged  in  teaching, 
and  the  witnesses  called  by  the  appellant  show  she  did  much 
of  the  family  sewing.  The  attempt  therefore  of  the  appellant, 
to  explain  the  low  price  he  paid  her  for  her  interest  in  the  farm, 
by  setting  up  an  indebtedness  against  her  for  her  board  and 
clothing,  must  be  considered  as  failing.  We  must  consider 
these  expenses  abundantly  compensated  by  her  personal  ser- 
vices and  her  interest,  as  one  of  the  heirs,  in  the  profits  of  the 
farm.  It  appears,  from  the  testimony  of  the  mother,  who  was 
called  as  a  witness  by  the  appellant,  that  the  deed  to  him  was 
executed  at  his  suggestion,  and  the  reason  then  given  was,  that 
trouble  might  be  avoided  in  future.  As  the  appellant  nmst  be 
regarded  from  the  evidence  in  the  record  as  having  stood  to  his 
sister  in  loco  parentis,  we  are  inclined  to  the  opinion  that  the 
conveyance  to  him  of  his  sister's  interest  in  the  farm  for  less 
than  one-fourth  of  its  value  requires  an  explanation  which  he 
has  failed  to  give. 

We  do  not,  however,  place  our  disposition  of  the  case  on 
that  ground. 

It  is  a  settled  rule  that  a  voluntary  conveyance  by  a  woman, 
on  the  eve  of  her  marriage,  of  property  which  her  intended 
husband  knew  her  to  owji,  made  without  his  knowledge,  is 
void  as  against  him,  because  in  derogation  of  his  marital  rights 
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and  just  expectations.  Strathmore  v.  Bones,  1  Yes.  22 ;  England 
V.  Downs,  2  Beav.  522  ;  Logan  v.  Simmons,  3  Ired.  Oh.  487  ; 
Tucker  v.  Andrews,  1  Sheplej,  125  ;  1  Bright's  Husband  and 
Wife,  221,  and  cases  there  cited.  The  case  before  us  falls 
within  this  principle.  The  deed  was  made  but  three  days 
before  the  marriage,  and  without  the  knowledge  of  Hartman, 
the  intended  husband.  The  conveyance,  it  is  true,  was  not 
strictly  voluntary,  but  it  was  made  upon  a  consideration  less 
than  one-quarter  of  its  real  value,  to  a  person  standing  to  the 
grantor  in  a  relation  of  trust  and  confidence,  and  for  the  avowed 
reason  that,  thereby,  future  trouble  would  be  avoided,  by  which 
it  must  have  been  meant  that,  after  the  marriage,  the  husband 
would  probably  not  consent  to  such  a  disposition  by  his  wife 
of  her  interest  in  the  paternal  farm.  If  such  a  conveyance 
had  been  made  to  some  person  occupying  no  position  that 
would  enable  him  to  exercise  an  undue  influence  over  the 
grantor,  and  upon  a  purchase  in  good  faith,  without  reference 
to  the  intended  marriage,  the  inadequacy  of  the  consideration 
would  not  be  a  sufiicient  ground  for  setting  the  deed  aside. 
But  in  the  actual  circumstances  of  this  case,  the  deed  having 
been  evidently  made  in  order  to  secure  an  inequitable  advan- 
tage to  the  grantee,  and  because  the  husband's  consent  to  such 
a  sale  could  not  be  expected  after  marriage,  we  must  hold  the 
transaction  to  be  as  much  a  fraud  in  principle,  upon  his  marital 
rights,  as  if  the  conveyance  had  been  purely  voluntary.  Such 
a  proceeding  can  not  be  placed  beyond  the  reach  of  a  court 
of  equity  by  attempting,  through  the  payment  of  one-fourth 
of  the  value  of  the  property,  to  give  to  the  deed  the  color  of  a 
hona  fide  sale.  If  the  transaction  had  not  been  regarded  aa 
unjust  to  the  intended  husband  it  would  hardly  have  been 
kept  from  his  knowledge. 

It  is  urged  by  counsel  for  the  appellant,  that,  under  the  law 
of  1861,  known  as  the  married  woman's  law,  the  husband 
would  have  acquired  no  interest  in  his  wife's  land,  even  if  she 
had  not  conveyed  it,  and,  therefore,  the  deed  was  no  fraud 
upon  his  marital  rights.  But  a  majority  of  the  court  have 
hefd  in  the  case  of  Cole  v.  Van  Riper,  44  111.  58,  that  that 
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law  is  not  to  be  construed  as  destroying  the  curtesy  of  the 
husband  in  his  wife's  realty. 

The  decree  of  the  Circuit  Court  must  be  affirmed. 

Decree  affirmed. 

Beeese,  Ch.  J. :  I  did  not  concur  in  the  decision  of  Cole  v. 
Yan  Riper^  in  which  it  is  held  a  wife  cannot  convey  her  land 
without  the  assent  of  her  husband,  he  being  entitled  to  a  life 
estate  therein,  and  may  become  a  tenant  by  the  curtesy.  Hav- 
ing such  rights,  it  seems  to  me  clear,  a  woman  owning  land, 
who  in  contemplation  of  marriage  conveys  it  away,  does  so  in 
fraud  of  the  marital  rights  of  her  intended  husband,  and  the 
conveyance  is  void.  1  Bright's  Husband  and  "Wife,  221-222. 

This  decision  is,  it  seems  to  me,  a  necessary  sequence  of  the 
case  of  Cole  v.  Yan  Riper. 

"W"alker,  J. :  I  concur  in  the  legal  principles  announced  in 
this  case,  but  do  not  concur  in  holding  the  conveyance  fraudu- 
lent in  fact.  From  the  whole  record,  1  think  we  may  infer  that 
it  \^a8  made  to  carry  out  a  previous  understanding  of  the 
parties. 


Benjamin  F.  Freeman 

v. 
Marion  R.  Dunn  et  ux. 

Appeal  from  the  Circuit  Court  of  Knox  county ;  the  Hon. 
John  S.  Thompson,  Judge,  presiding. 

The  facts  in  this  case  are  the  same  as  those  stated  in  the 
opinion  delivered  in  the  next  preceding  case. 

Messrs.  Fkost  &  Tunnioliff,  for  the  appellant. 

Messrs.  Lanphere  &  Pkioe,  for  the  appellees. 


iQ2  Lloyd  v.  Karnes.  [Sept.  T., 

Opinion  of  the  Court.        Syllabus. 

Mr.  Justice  Lawbbnoe  delivered  the  opinion  of  the  Court : 

This  case  is,  in  all  its  essential  features,  the  same  as  the  case 
of  Freeman  v.  Hartman,  ante,  the  two  cases  Slaving  been  sub- 
mitted together  on  the  same  argument.     The  same  order  must 

be  entered  in  this  case  as  in  that. 

Decree  ajffmned. 


Mahlon   B.  Lloyd 

V. 

John  Kaenes. 

1.  "Eixscxysioisi— redemption  of  real  property.  M,,  the  assignee  of  a  second 
mortgage,  had  also  assigned  to  him  the  decree  rendered  in  the  foreclosure  suit 
upon  the  first  mortgage,  and  afterward,  at  the  sale  under  such  decree,  pur- 
chased the  premises  and  assigned  his  certificate  of  purchase,  and  also  quit- 
claimed the  premises  to  K.,  who  failed  to  redeem  them  in  the  manner  pointed 
out  by  statute,  and  also  to  record  these  instruments  ;  and  subsequently  L.,  a 
judgment  creditor  of  the  mortgagor,  had  execution  levied  upon  the  premises, 
and  at  the  same  time  redeemed  from  the  sale  under  the  first  mortgage  and 
recorded  his  certificate  of  redemption,  and  at  the  sale  under  the  execution 
became  the  purchaser,  and  received  the  sheriflf's  deed  therefor :  Held,  that 
the  redemption  by  L.  vested  in  him  the  legal  title,  which  constituted  a  bar 
against  any  proceedings  by  K.  to  foreclose  the  second  mortgage. 

2.  Former  decision.  The  case  of  McLagan  v.  Brown,  11  111.  523,  not  in 
conflict  with  this  decision. 

3.  Execution  —  redemption  by  a  judgment  creditor.  The  equity  of 
redemption  not  having  bees  conveyed  by  the  mortgagor,  L.  was  entitled  to 
redeem  the  premises  as  against  K.,  who  was  the  mere  assignee  of  the  certifi- 
cate of  purchase. 

4.  Same  —  the  assignment  of  the  certificate  of  purchase  did  not  effect  a 
redemption.  The  mere  assignment  of  the  certificate  of  purchase  to  K.  did 
not  efiect  a  redemption  of  the  premises,  and,  having  failed  to  redeem  in  the 
manner  pointed  out  by  statute,  he  cannot  now,  as  assignee  of  the  second 
mortgagee,  set  up  superior  rights  as  against  L.,  who  redeemed  as  a  judgment 
creditor  of  the  mortgagor. 

5.  Former  decision.  The  case  of  Flacks  v.  Kelly,  30  111.  472,  discussed 
and  approved. 

6.  Same  —  redemption  complete.  The  redemption  by  L.  having  been 
made  under  the  statute,  was  complete,  he  having  redeemed  from  the  sale 
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under  the  senior  mortgage.  The  fact  that  such  sale  did  not  satisfy  the 
mortgage  debt  was  no  fault  of  his,  and  he  could  not  be  required  to  redeem 
from  such  unsatisfied  balance. 

7.  Former  decision.  The  case  of  Bradley  v.  Snyder,  14  111.  263,  has  no 
application  to  this  case. 

8.  M.,  under  whom  K.  claims  interest  in  the  premises,  having  been  made 
a  party  to  the  proceedings  to  foreclose  the  first  mortgage,  K.  is  boimd  by  the 
action  had  therein. 

9.  Notice  —  of  unrecorded  deed.  L.  was  not  affected  with  notice  of  the 
deed  of  M,  to  K.,  it  never  having  been  recorded. 

10.  Chancery  —  laches.  A  party  cannot  claim  the  aid  or  benefit  of  a  court 
of  equity,  who  has  been  guilty  of  laches  in  protecting  his  rights. 

11.  Evidence  —  allegations  and  proofs  must  correspond.  A  complainant 
must  recover,  if  at  all,  on  the  case  made  by  his  bill ;  he  cannot  allege  one 
case  in  his  bill,  and  make  proof  of  a  different  one.  His  allegations  and  proofs 
must  correspond. 

12.  Same  —  redemption  —  proof  of —  what  is  not.  The  unrecorded  assign- 
ment  of  the  certificate  of  purchase  from  M.  to  K.  was  inadmissible  in  evidence, 
to  show  a  redemption  of  the  premises  by  K. 

13.  Same  —  certificate  of  purchase  no  proof  of  redemption.  A  certificate  of 
purchase  is  no  evidence  of  a  redemption.  It  is  simply  authority  to  demand  a 
deed,  if  the  property  be  not  redeemed. 

14.  Same  —  what  is  competent  proof  of  redemption.  Competent  evidence  of 
a  redemption,  is  an  instrument  in  writing,  under  the  hand  and  seal  of  the 
officer  receiving  the  redemption  money,  and  must  be  recorded  the  same  as 
other  instruments  affecting  the  title  to  real  estate. 

15.  The  deed  of  M.  to  K.  conveyed  nothing  more  than  the  interest  he 
held  as  mortgagee,  and  assignee  of  a  mortgagee,  and  affected  no  equity  of 
redemption  of  the  mortgagor,  or  of  any  judgment  creditor. 

16.  The  possession  of  the  premises  by  K.  was  simply  notice  of  his  title 
to  the  extent  of  a  mortgagee  and  assignee  of  the  certificate  of  purchase.  It 
was  not  notice  of  any  greater  rights  or  equities. 

1 7.  Chancery  — foreclosure  —  icill  put  in  possession  —  wTien.  In  this  suit  by 
K.  to  foreclose  the  second  mortgage,  L.  having  set  up  in  his  cross-bill  posses- 
sion  of  the  premises  by  the  mortgagee,  and  prayed  that  such  possession  might 
be  surrendered  to  him  as  the  owner  of  the  fee  ;  and  the  proof  showing  that 
L.'8  title  is  paramount  to  K.'s  and  unaffected  by  any  equities  on  his  part,  L, 
should  be  put  into  possession  of  the  premises  without  forcing  him  to  an  action 
of  ejectment. 

Appeal  from  the  Circuit  Court  of  Henry  county ;  the  Hon, 
Ika  O.  Wilkinson,  Judge,  presiding. 

The  facts  are  fully  stated  in  the  opinion. 
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Messrs.  Hinman  &  Page,  for  the  appellant. 

Messrs.  Shaw  &  Ceawford,  for  the  appellee. 

Mr.  Chief  Justice  Bkeese  delivered  the  opinion  of  the 
Court : 

This  was  a  bill  in  chancery,  exhibited  in  the  Circuit  Court 
of  Henry  county,  by  John  Karnes  against  Mahlon  B.  Lloyd, 
Thomas  F.  Davenport  and  wife,  and  Sherman  B.  Smith,  to  fore- 
close a  mortgage  executed  by  Davenport  and  wife  to  Francis 
Karnes,  dated  September  26,  185T,  to  secure  three  promissory 
notes,  of  even  date  with  the  mortgage,  for  $2,000  each,  and 
payable  on  the  1st  day  of  October,  1859,  1860  and  1861, 
respectively,  with  interest  at  ten  per  cent.  The  mortgage  was 
on  three  tracts  of  land,  two  of  them  in  section  24,  township  17, 
north  range  one,  east  of  the  fourth  meridian,  and  the  other  in 
section  18,  in  township  17,  north  range  two,  east  of  the  same 
meridian. 

Smith  was  defaulted,  and  Lloyd  and  Davenport  put  in  sep- 
arate answers,  and,  on  the  hearing,  a  decree  was  rendered  in 
favor  of  the  complainant,  to  reverse  which  Lloyd  has  appealed 
to  this  court. 

From  the  pleadings  and  proofs  in  the  cause,  the  facts  and 
points  made  on  them  appear  to  be  these :  On  the  26th  of  Sep- 
tember, 1867,  the  date  of  complainant's  mortgage,  Davenport 
mortgaged  to  Joshua  Harper  the  premises  in  controversy,  and 
another  tract  about  which  there  is  no  dispute,  to  secure  the 
sum  of  $3,650,  with  the  understanding  that  this  mortgage 
should  have  the  preference.  This  mortgage,  on  the  9th  of 
October,  1857,  was  assigned  by  a  separate  instrument  of  writ- 
ing to  Thomas  Mellon  of  Pittsburgh,  Penn.,  to  secure  to  him 
the  payment  of  two  of  the  notes  due,  the  one  October  1, 1859, 
and  the  other  October  1,  1860,  which  writing  of  assignment 
was  filed  for  record  October  21,  1857.  In  February,  1862, 
Harper  filed  his  bill  to  foreclose  his  mortgage,  claiming  pri- 
,ority,  and  making  Francis  Karnes  and  Mellon  parties,  and  at 
the  March  Term,  1862,  of  the  Circuit  Court,  he  obtained  a 
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decree  of  foreclosure,  and  for  paj'ment  to  liim  by  Davenport  of 
|2,515,  which  decree  in  May  following,  Harper  assigned  to 
Mellon.  In  August,  1863,  Mellon  and  Avife  and  Francis  Karnes 
executed  a  quitclaim  deed  to  appellee  for  the  premises,  which 
deed  was  not  recorded.  On  the  17th  of  September,  1863,  the 
master  in  chancery  sold  the  premises  to  Thomas  Mellon,  under 
the  Harpor  decree  for  $1,950,  and  on  the  23d  of  that  month 
Mellon  assigned  the  certificate  of  purchase  to  appellee.  This 
was  substantially  the  appellee's  case. 

Appellant  showed  two  judgments  in  his  favor  against  Daven- 
port, rendered  at  the  October  Term,  1864,  of  the  Henry  Circuit 
Court,  by  confession,  one  for  $4,264,  and  the  other  for  $1,148,  on 
which  executions  issued  October  12th,  and  were  levied  the  same 
day  on  the  premises  in  controversy,  appellant  having  redeemed 
them  from  the  master's  sale,  by  paying  to  the  sherifl'  the  sum  of 
$2,148.50,  being  the  amount  with  interest  of  Mellon's  bid,  for 
which  the  sheriff  granted  to  appellant  a  certificate  of  redemption,, 
dated  October  12,  1864,  and  which  was  recorded  in  the  proper 
office  the  same  day.  Thereupon  the  sheriff  duly  offered  the  prem- 
ises for  sale  under  these  executions,  and  they  were  bid  oft'  by  ap- 
pellant for  the  sum  of  $5,000,  and  a  sheriff's  deed  duly  executed 
to  him  on  the  20th  of  January,  1865.  It  was  admitted  at  the 
hearin<j;,  that  Mellon  was  the  owner  of  the  notes  and  mortgaoe 
sought  to  be  foreclosed  from  October  9,  1857,  to  August  20, 
1863. 

It  will  be  proper  to  state  here,  that  depositions  of  Joseph 
A.  Sawyer  were  read  on  behalf  of  appellee,  going  to  show 
possession,  by  appellee,  of  the  premises. 

The  important  question  raised  on  these  facts  is,  did  the 
redemption  made  by  appellant,  under  his  judgments,  confer 
upon  him  rights  superior  to  those  of  the  holder  of  the  mort- 
gage now  sought  to  be  foreclosed  ? 

The  appellant  insists  that  the  court  should  have  dismissed 
the  bill  at  the  hearing,  for  the  reason  that  the  proceeding  in 
foreclosure  of  the  first  mortgage,  and  the  redemption  of  the 
premises  by  appellant  as  a  judgment  creditor,  and  the  sale  to 
him  under  his  execution,  and  taking  the  sheriff's  deed,  vested 
5  —  45  th  III. 
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in  him  tlie  title  to  tlie  premises,  and  constituted  a  bar  to  the 
action  of  appellee. 

Appellee  contends  tliat  appellant  had  no  right  to  redeem 
without  paying  him  the  whole  amount  of  the  Harper  mort- 
gage, and  the  mortgage  in  suit,  less  payments  made  thereon, 
and  rents  and  profits  received  by  appellee.  He  insists,  wJien 
the  premises  were  bid  off  by  Mellon  at  the  master's  sale,  Sep- 
tember 27,  1863,  it  devolved  on  the  mortgagor,  or  his  grantee, 
by  deed  or  mortgage,  to  redeem  within  twelve  months,  or  to 
do  something  equivalent  in  its  effects  to  a  redemption,  and 
only  on  failure  to  do  this  judgment  creditors  would  have  a 
right  to  redeem.  The  case  of  MoLagan  v.  Brown,  11  111. 
523,  is  cited  in  support  of  this  position. 

The  difference  between  that  case  and  this  is  quite  obvious. 
In  that  case  the  judgment  debtor  had  sold  his  equity  of  redemp- 
tion before  Brown's  judgment  became  a  lien  on  the  premises, 
but  his  vendees  never  redeemed,  and  the  question  was,  could 
the  last  judgment  creditors  redeem  from  the  first  sale  after  the 
expiration  of  the  twelve  months  within  which  the  purchasers 
from  the  judgment  debtor  might  have  redeemed,  and  it  was 
held  they  could,  under  the  authority  of  the  case  of  Sweezy  v. 
Chandler,  11  111.  445.  This  was  the  point  before  the  court,  and 
what  may  have  been  said  by  way  of  illustration  or  argument 
is  not  to  be  confounded  with  the  decision  itself  on  the  point 
made. 

The  equity  of  redemption  not  having  been  conveyed  by 
Davenport,  the  mortgagor,  what  prevented  him  from  redeem- 
ing the  premises  after  the  certificate  of  sale  had  been  purchased 
by  appellee  of  Mellon,  if  he  applied  to  redeem  within  one  year? 
Nothing  could  have  prevented  it ;  and,  this  being  so,  by  what 
provision  or  principle  of  law  is  it,  that  a  judgment  creditor 
cannot  redeem  as  against  the  assignee  of  the  certificate  of  pur- 
chase ?     There  can  be  none. 

But  the  appellee  contends,  that,  taking  an  assignment  of  this 
certificate  of  sale,  he  had  in  effect  redeemed  the  land,  and  it 
was  then  subject  to  his  mortgage,  which  could  not  be  defeated 
\)y  a  judgment  creditor. 
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He  is  the  second  mortgagee,  and  he  purchased  the  elder 
certificate  of  purchase,  and  would,  have  been  entitled  to  a  deed 
under  the  statute  at  the  end  of  fifteen  months  if  no  judgment 
creditor  redeemed,  and  would  thus  have  cut  off  all  subsequent 
incumbrances.  This  he  had  the  imquestioned  right  to  do ;  but, 
having  failed  to  acquire  title  in  that  way,  in  consequence  of  the 
redemption  by  the  appellant,  a  judgment  creditor,  he  cannot 
now  claim  that  he  had  merely  redeemed  as  the  mortgagee  of 
Davenport,  and  in  this  way  annulled  the  sale.  To  do  this, 
appellee  should  have  redeemed  in  the  manner  pointed  out  in 
tlie  statute  and  recorded  the  certificate  of  redemption.  In  this 
way  he  could  have  protected  his  second  mortgage,  and  on  filing 
his  bill  in  chancery  could  have  obtained  a  decree  subjecting 
the  premises  to  sale  for  payment  both  of  the  amount  advanced 
in  redeeming  from  the  elder  lien,  and  for  the  amount  due  on 
his  own  mortgage.  He  would  then  have  occupied  the  position 
of  Flacks,  iu  Flacks  v.  Kelly  et  al.,  30  111.,  cited  and  relied  on 
by  appellee. 

Flacks  held  a  junior  mortgage,  and  took  a  decree  of  fore- 
closure subject  to  the  lien  of  the  elder  mortgage.  He  bought 
the  land  under  his  decree,  and  within  the  year  redeemed  from 
the  sale  under  the  elder  mortgage.  Subsequently  Chatten,  a 
judgment  creditor  of  the  mortgagor,  levied  upon  and  sold  the 
premises  under  an  execution  issued  upon  his  judgment,  and 
clahned  the  right  to  redeem  from  Flack's  sale  under  the  second 
mortgage  by  paying  the  amount  of  that  sale ;  we  held  that 
Flacks,  by  redeeming  from  the  sale  under  the  first  mortgage, 
liad  not  extinguished  that  lien,  but  was  subrogated  to  the  rights 
of  the  first  mortgagee,  and  that  the  judgment  creditors  must 
redeem  from  both  mortgages. 

Had  appellee  pursued  this  course,  the  record  of  his  certifi- 
cate of  redemption,  showing  he  had  redeemed  as  mortgagee, 
would  have  been  notice  to  all  persons  of  the  equitable  rights 
thus  acquired  by  him.  Appellant's  judgment  would  have  been 
subject,  in  equity,  to  the  sum  paid  for  redemption,  and  to  the 
amount  of  the  second  mortgage.  If  the  assignee  of  a  certificate 
of  purchase  can  set  it  up  as  a  redemption,  which  is  attempted 
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here  by  appellee,  judgment  creditors  would  never  feel  safe  in 
redeeming,  and  the  object  of  the  statute  providing  for  redemp- 
tion would  be  wholly  defeated.  It  is  claimed  also,  by  the 
appellee,  that  the  sale  under  the  elder  mortgage  did  not  satisfy 
the  mortgage,  a  balance  remaining  of  about  $600,  and  tliat 
appellant  should  have  paid  that  balance  before  his  redemption 
was  complete,  and  cites  Bradley  and  wife  v.  Snyder  et  al.,  1-i 
111.  263,  in  support  of  the  position.  By  reference  to  that  case 
it  will  be  perceived,  that  was  a  case  where  certain  grantees  of 
mortgaged  premises  had  not  been  made  parties  to  the  bill 
of  foreclosure,  and  filed  their  bill  to  redeem  on  paying  the 
amount  with  interest,  for  which  the  premises  were  sold.  The 
court  in  allowing  the  right  to  redeem,  very  pertinently  inquired, 
upon  what  terms  shall  tliey  be  permitted  to  exercise  it  ?  As 
they  had  come  into  a  court  of  equity,  asking  the  equitable 
interference  of  that  court,  the  court  said  they  must  do  equity. 
That  the  application  is  not  to  redeem  from  the  sale  merely,  but 
from  the  mortgage,  and  equitj^  demanded  they  should  pay,  on 
redemption,  the  whole  amount  due  by  the  mortgage. 

This  case  is  not  the  same  case,  or  like  it  in  any  particulai-. 
Here  the  appellant  asks  no  aid  of  a  court  of  equity  to  redeem, — 
he  but  availed  of  a  statutory  right  to  redeem,  and  that  statute 
did  not  require  him  to  redeem  from  the  mortgage,  and  from  all 
liens,  but  from  the  sale,  and  only  asks  the  court  to  protect  that 
right.  "What  says  the  statute  ?  The  judgment  creditor  shall 
sue  out  an  execution  on  his  judgment,  and  place  it  in  tlie 
hands  of  the  proper  officer  to  execute,  and  the  officer  shall 
thereupon  indorse  on  the  execution  a  levy  upon  the  lands  or 
tenements  which  the  judgment  creditor  wishes  to  redeem,  and 
shall  pay  to  the  officer  into  whose  hands  he  has  placed  his- 
execution,  the  amount  of  money  for  which  the  premises  were 
sold,  with  ten  per  cent  per  annum  interest  thereon,  from  the 
date  of  such  sale,  for  the  use  of  the  purchaser  thereof,  etc., 
upon  payment  of  which  the  officer  shall  file  in  the  record- 
er's office  of  the  county  a  certificate  of  the  redemption  thereof 
by  the  judgment  creditor  under  his  execution. 

The  appellant  did  all  the  law  required  him  to  do,  and  is  not 
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driven  to  the  necessity  of  asking  equity,  as  he  can  safely  rely 
on  the  law.  Having  complied  with  the  law,  it  would  be 
inequitable  that  he  should  now  be  affected  by  any  lien  sub- 
sequent to  that  under  which  he  acquired  his  title.  Appellee's 
lien  is  subsequent  to  the  lien  of  the  Harper  mortgage,  under 
wliich  appellant  derives  his  title,  and  if  there  be  a  balance 
remaining  due  of  that  mortgage,  whose  fault  is  it,  and  who 
sliould  be  affected  by  it  ?  Not  the  ajopellant,  because  he  has 
complied  with  the  law.  Mellon,  at  the  time  of  the  sale  from 
which  appellant  redeemed,  was  the  owner  of  botli  mortgages, 
and  appellee,  claiming  under  him,  has  had  his  day  in  court,  by 
being  parties  through  Mellon,  to  the  bill  filed  by  Harper,  and 
they  have  had  abundant  opportunity  to  make  the  most  out  of 
the  property,  and  if  tliey  omitted  to  do  so,  their  laches  should 
not  prejudice  appellant.  If,  as  appellant's  counsel  urges,  the 
property  was  worth  more  tlian  Mellon's  bid,  he  could  have 
raised  his  bid  to  the  full  amount  due  by  his  decree ;  and  if  it 
had  been  of  more  value  than  the  amount  of  the  decree,  he 
could  have  foreclosed  his  second  mortgage,  he  owning  both,  and 
made  the  first  decree  a  part  of  his  case.  By  so  doing,  whoever 
redeemed  from  the  sale,  under  the  second  mortgage,  would 
have  been  required  to  pay  the  amount  of  the  first  decree,  but 
Mellon  preferred  subjecting  the  land  to  sale  under  the  first 
decree,  and  bid  it  in  himself  at  a  price  below  its  value,  and 
then  assigned  the  certificate  of  purchase.  We  see  no  equity 
under  these  circumstances,  in  requiring  appellant  to  make  up 
this  deficiency,  and  know  of  no  law  com^^elling  him  so  to  do. 

In  further  answer  to  the  claim  set  up  by  appellee,  the  appel 
lant  insists,  as  the  bill  filed  by  him  was  merely  a  bill  to  foreclose 
a  mortgage,  and  in  the  usual  form  for  such  purpose,  praying  an 
account  against  the  mortgagor,  an  order  for  its  payment  at  a 
short  day,  and  for  a  sale  of  the  premises  in  case  of  default  of 
payment,  and  for  a  bar  of  all  equity  if  not  redeemed  according 
to  law,  it  was  irrelevant  to  the  issues  pending  to  prove  title  in 
complainant  or  any  possession  of  the  land,  or  that  he  held  the 
premises  under  any  such  deed  as  he  offered  in  evidence,  or 
that  he  claimed  any  interest  in  the  premises  by  virtue  of  any 
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such  deed,  there  being  no  allegation  of  sucli  facts  in  his  bill. 
The  doctrine  has  been  long  established  in  this  court  that  a 
party  must  make  by  his  proofs  the  case  he  ]ias  made  in  his 
bill ;  he  is  not  allowed  to  state  one  case  in  his  bill  and  make 
out  a  different  case  by  the  proofs.  McKay  v.  Bassett^  5  Gilm. 
499 ;  White  v.  Morrison,  11  111.  361 ;  Rowan  v.  Bowles,  21  id. 
IT ;  Chajjin  v.  Heirs  of  Kimhall,  23  id.  36 ;  FisJi  v.  Cleland, 
33  id.  239  ;  Bush  v.  Connelly,  id.  448.  And  the  rule  is  the  same 
at  law.  Moss  v.  Johnson,  22  id.  633 ;  Sherman  v.  Blaokman, 
24  id.  350;  Cast  v.  Roff,  26  id.  452.  The  deed  from  Mellon 
and  Francis  Karnes  to  appellee  was  not  recorded,  and  was 
therefore  no  notice  to  appellant,  nor  was  the  assignment  of  the 
certificate  of  purchase  from  Mellon  to  appellee  recorded,  and 
in  the  absence  of  proof  that  appellant  had  knowledge  of  it, 
should  not  have  been  admitted  in  evidence.  The  attempt 
to  use  this  certificate  as  proof  of  a  redemption  of  the 
premises  by  appellee  from  the  sale  under  Harper's  decree  we 
have  already  said  was  not  warranted ;  nor  was  it  alleged  in  the 
bill  that  appellee  had  redeemed.  A  certificate  of  purchase  is 
no  evidence  of  a  redemption.  Competent  evidence  of  redemp- 
tion is  an  instrument  in  writing  under  the  hand  and  seal  of 
the  officer  receiving  the  redemption  money,  and  it  must  be 
recorded  in  the  recorder's  office  of  the  proper  county,  in  the 
same  manner  as  other  writings  affecting  the  title  to  real  estate 
are  filed  and  recorded.  Scates'  Comp.  609.  Nothing  less  than 
this  is  evidence  of  a  redemption  of  land.  A  certificate  of 
purchase  cannot  perform  that  office,  but  is  authority  merely  to 
demand  a  deed  if  the  property  be  not  redeemed.  That  is  the 
sole  object  and  purpose  of  a  certificate  of  purchase.  The 
assignment  of  it  places  the  assignee  in  a  situation  to  demand 
a  deed  if  the  premises  are  not  redeemed,  and  if  redeemed 
within  the  twelve  months  the  certificate  of  purchase  is  dead 
to  all  intents  and  purposes,  and  can  never  be  revived.  All  the 
interest,  then,  which  appellee  derived  from  the  assignment  of 
the  certificate  was  the  right  to  receive  the  redemption  money. 
He  cannot  transmute  such  a  certificate  into  a  certificate  of 
redemption  and  thus  acquire  other  and  different  rights  under  it 
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As  to  the  title  derived  to  appellee  by  the  quitclaim  deed 
from  Mellon  and  Karnes  to  him,  that  conveyed  nothing  more 
than  the  interest  they  held  as  mortgagees  and  as  assignees  of  a 
mortgagor,  and  affected  no  equity  of  redemption  of  the  mort- 
gagors or  of  any  judgment  creditors. 

The  claim  set  up  by  appellee  that  his  title  was  strengthened 
by  taking  possession  of  the  premises,  as  proved  by  Sawyer, 
and  that  possession  operated  as  notice  to  appellant  before  he 
obtained  title,  is  a  claim  not  set  up  in  the  bill,  and  forms  no 
part  of  the  case  as  made  by  the  bill,  and  consequently,  was 
irrelevant.  This  was  not  an  element  in  the  case  and  can  not 
avail  appellee.  He  prayed  only  for  a  decree  for  the  amount  due 
him  on  the  mortgage,  and  for  a  foreclosure.  All  else  was  foreign 
to  his  case. 

It  is  further  contended  by  appellant,  that,  as  this  cause  was 
heard  upon  the  original  bill  and  answers  of  defendant's  and 
appellant's  cross-bill,  in  which  he  charged  appellee  with  being 
in  possession  of  the  premises,  and  prayed  that  he  might  have 
a  decree  for  the  possession,  and  such  possession  being  proved 
by  the  deposition  of  Sawyer,  that  the  court  should  have  passed 
upon  this  question.  The  record  shows  the  case  was  submitted 
as  well  on  the  cross-bill  as  on  the  original  bill  and  answers. 

Although,  as  Ave  have  said,  the  fact  of  possession  by  appellee 
was  not  in  his  bill,  and  he,  therefore,  could  not  bring  evidence 
of  it,  yet,  we  conceive  it  is  entirely  competent  for  the  appel- 
lant to  make  use  of  that  evidence  to  sustain  his  cross-bill. 
That  testimony  sustains  the  cross-bill,  and  establishes  the  fact 
that  appellee  was  in  possession  of  the  premises,  to  the  exclu- 
sion of  appellant,  who  has  the  title. 

As  this  court  said  in  Aldrich  v.  Sharp,  3  Scam.  264,  when  a 
court  of  chancery  obtains  jurisdiction  of  the  subject  matter  of 
a  suit,  it  will  retain  it  to  the  end  that  justice  may  be  done 
between  the  parties ;  as,  in  case  of  foreclosure  of  a  mortgage, 
the  court  in  which  the  decree  is  rendered  will  put  the  pur- 
chaser in  possession,  instead  of  driving  him  to  an  action  of 
ejectment. 

We  do  not  perceive  why  the  same  rule  should  not  obtain 
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where  a  party  succeeds  on  his  cross-bill  in  a  foreclosure  case, 
in  which  bill  he  sets  up  possession  by  the  mortgagee,  and 
prays  that  the  possession  may  be  surrendered  to  him  as  the 
owner  of  the  fee. 

In  this  case,  we  think  the  appellant  has  conclusively  shown 
lie  has  the  paramount  title  to  these  premises,  unaiFected  by  any 
presumed  equities  on  the  part  of  the  appellee  or  other  person, 
and  it  is  but  right  a  decree  should  pass  requiring  the  surrender 
of  the  possession  to  him  without  the  expense  and  delay  of  an 
ejectment.  Appellee  contends,  that  this  possession  by  him,  by 
his  tenants,  was  notice  to  all  persons  of  all  his  legal  and  equit- 
able rights. 

This  possession  was  notice  only  of  the  title  appellee  had, 
which  was  that  of  mortgagee  and  assignee  of  the  certificate  of 
purchase  —  nothing  more.  It  could  not  be  notice,  nor  could 
appellant,  or  any  one  else,  by  inquiring,  and  by  the  most  dili- 
gent investigation,  come  to  the  knowledge  that  a  certificate  of 
purchase  could  be  changed  by  any  legal  alchemy  into  a  certifi- 
cate of  redemption. 

"With  these  views,  the  decree  must  be  reversed,  in  so  far  as 
it  disregards  the  title  of  appellant,  and  that  appellant,  as 
against  appellee,  be  put  in  possession  of  the  premises  as  prayed 
in  his  cross-bill,  and  the  bill  of  appellee  be  dismissed  as  to  the 
appellant. 

Decree  reversed. 


Feederick  Burger  et  ux, 

V. 

Joseph  Belsley  and  John  Meister. 

1.  HuSBAJ^D  AND  "WIFE  —  in  suits  to  vecover  for  injuries  to  wife  —  when 
need  not  ie  joined.  In  a  suit  to  recover  for  injuries  inflicted  on  the  wife,  or 
lier  property,  where  it  appears  that  at  the  time  of  its  commencement,  they 
were  living  separately,  without  fault  on  her  part,  the  husband  need  not  join. 

2.  Same  —  loJien  will  be  presumed  as  lining  together.  And  when,  in  such  case, 
it  appeared  that  the  hiisband  had  consented  that  the  suit  might  be  brought  in 
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their  joint  names,  it  will  be  presumed  that  they  were  living  together  at  the 
time  of  its  commencement,  and  when  his  consent  was  given,  and  he  will  not 
be  permitted  to  show  to  the  contrary,  and  that  such  suit  should  have  been 
brought  in  the  wife's  name  alone. 

3.  Same  —  husband  may  dismiss  suit  —  unless  indemnified.  After  suit 
brought  in  such  case,  he  may,  however,  have  it  dismissed,  unless  indemnified 
against  liability  for  future  costs,  for  its  further  prosecution. 

4.  Same  —  cannot  claim  indemnity  for  costs  already  accrued.  But  he  can- 
not require  indemnity  for  costs  already  accrued  in  the  suit. 

5.  Same  —  of  the  bond  of  indemnity  —  wife  joining  in  —  not  liable  to  hus- 
band. In  such  case,  the  wifo  joining  in  the  execution  of  the  bond  of  indem- 
nity to  the  husband,  does  not  render  her  liable  to  the  husband.  The  act  of 
1861  in  no  wise  changes  the  relations  of  husband  and  wife  in  this  respect. 

6.  Same — nor  vitiated  hy  her  joining  in.  Nor  would  such  bond  be  vitiated 
by  her  joining  therein,  as  in  a  suit  upon  it,  she  might  be  disregarded  as  a 
party,  by  averring  that  she  was  feme  covert. 

Writ  of  Error  to  the  Circuit  Court  of  Woodford  county ;  the 
Hon.  S.  L.  Richmond,  Judge,  presiding. 

The  case  is  stated  in  the  opinion. 

Messrs.  Hopkins  &  Chittt,  for  the  plaintiffs  in  error. 

Mr.  Burns,  for  the  defendants  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

Tliis  was  an  action  of  trespass  vi  et  armis,  for  an  assault  and 
battery  and  false  imprisonment,  brought  by  Frederick  Burger 
and  Barbara  Burger,  in  the  Woodford  Circuit  Court,  against 
Joseph  Belsley  and  John  Meister.  The  declaration  counts  on 
injuries  to  Barbara,  the  wife  of  Frederick  Burger.  Issues 
were  formed  on  pleas  filed  by  defendants,  and  at  the  August 
Term  of  the  court,  Frederick,  by  an  attorney,  not  previously 
connected  with  the  suit,  entered  a  motion  to  dismiss  the  suit, 
and  in  support  of  his  motion  filed  an  aftidavit  stating  that  it 
was  commenced  without  his  authority.  His  co-plaintiff  resisted 
the  motion  and  filed  counter  affidavits.  From  these  affidavits, 
there  seems  to  have  been  authority  by  him  to  bring  the  suit. 
This  motion  was  overruled. 

He  then  entered  a  motion  to  require  his  co-defendant  to 
indemnify  him  against  the  costs  of  suit.     This  motion  was  sua- 
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tained.  Barbara  then  filed  a  bond  under  the  rule.  This  was 
objected  to  by  Frederick,  because  Barbara,  with  others,  had 
signed  it  as  a  party,  and  because  it  did  not  cover  the  costs 
which  accrued  prior  to  entering  the  motion  to  dismiss.  The 
court  sustained  this  motion,  except  as  to  costs  already  adjudged, 
against  defendants.  Barbara  then  tendered  a  bond  complying 
with  the  order  of  the  court,  except  it  did  not  provide  for 
indemnity  against  costs  already  accrued,  and  leave  was  asked 
to  file  this  bond  and  proceed  to  trial,  but  the  motion  was  over- 
ruled. 

She  then  entered  a  motion,  sustained  by  affidavit,  to  be  per- 
mitted to  prosecute  as  a  poor  person,  but  this  motion  was 
refused  by  the  court,  and  the  suit  was  dismissed.  Exceptions 
were  taken  and  preserved  in  the  record,  to  the  various  rulings 
of  the  court  against  Barbara  Burger;  and  the  case  is  brought 
to  this  court,  and  the  judgment  of  the  court  below,  dismissing 
the  suit,  is  insisted  upon  as  error. 

At  the  common  law,  the  husband  and  wife  must,  as  a  general 
rule,  join  to  recover  for  damages  to  either  the  wife  or  her 
property.  But  this  was  not  so  where  the  husband  and  wife  were 
living  separately,  without  her  fault.  Love  v.  Moynehan,  16  111. 
277 ;  Prescott  v.  Fisher,  22  id.  390.  In  those  cases  it  was 
held,  that  where  a  wife  was  deserted  by  her  husband  she 
might  acquire  property  and  sue  and  be  sued  as  2k.  feme  sole.  In 
the  first  of  these  cases  it  was  said  that  it  is  the  presumption, 
that  the  husband  and  wife  live  together.  We  must  presume,  in 
this  case,  that  the  husband  and  wife  were  living  together  at  the 
time  the  suit  was  commenced,  and  when  he  gave  his  consent 
that  the  suit  might  be  brought  in  their  joint  names,  and  he 
cannot  now  show  that  they  were  separated,  and  that  the  suit 
should  have  been  brought  in  the  name  of  the  wife  alone,  and 
prevent  its  further  prosecution. 

If,  however,  after  the  suit  has  been  so  brought,  the  husband 
from  having  separated  from  his  wife,  or  other  cause,  becomes 
desirous  of  dismissing  the  suit,  lie  may  no  doubt  do  so,  unless 
he  shall  be  indemnified  against  loss  by  its  further  prosecution.. 
The  law  has  wisely  aftbrded  a  remedy  for  every  wrong,  and  i& 
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not  restrained  by  its  inflexible  rules,  from  adopting  all  sucli 
moans  as  will  protect  the  citizen  in  his  personal  security. 
Otherwise,  when  a  woman  is  separated  from  her  husband,  she 
would  become  as  it  were  outlawed,  and  unprotected  from  inju- 
ries to  her  person  or  property.  This  cannot  be  tolerated  in  a 
civilized  country  where  laws  exist  and  are  enforced.  After  the 
husband  and  wife  have  separated,  he  of  all  others,  is  usually 
the  least  inclined  to  vindicate  the  rights  of  the  wife,  and  to 
protect  her  person  "or  property  from  injury.  In  such  a  case 
there  must  be  a  remedy.  And  the  court  will,  in  the  exercise 
of  a  sound  discretion,  permit  the  suit  to  progress,  although  the 
husband  may  desire  to  be  relieved  from  further  expense  or  lia- 
bility, especially  when  the  wife  shall  indemnify  him  against 
the  costs. 

But  having  joined  with  the  wife,  and  brought  the  suit,  or 
having  consented  that  it  might  be  done,  we  are  at  a  loss  to  per- 
ceive any  reason  why  he  should  be  permitted  to  retract.  While 
he  may  refuse  to  proceed  further  and  increase  his  liability  for 
future  costs,  he  surely  has  no  right  to  have  indemnity  against 
those  he  has  voluntarily  incurred,  or  permitted  to  be  made, 
with  his  consent.  His  liability  in  such  a  case  has  been  incur- 
red, and  he  has  no  claim  moral  or  legal  to  have  them  refunded, 
or  to  be  indemnified  against  their  payment  from  his  wife.  Nor 
does  the  law  give  him  the  right  to  impose  the  terms  or  condi- 
tions in  a  case  like  the  present,  upon  which  his  wife  may  seek 
redress,  through  the  channels  of  the  law,  for  injuries  she  may 
have  suffered  in  her  person  or  property.  Kor  can  the  court  in 
the  exercise  of  a  discretion  impose  such  terms.  The  court 
therefore  erred  in  requiring  an  indemnity  against  liability  for 
costs  already  accrued. 

At  the  common  law,  by  the  marriage,  the  legal  existence  ot 
the  wife,  for  most  purposes,  is  merged  in  the  husband.  She  is 
unable  to  contract  either  with  her  husband,  or  with  others,, 
except  under  very  few  and  peculiar  circumstances.  The  wife 
in  this  case  could  not  become  liable  to  the  husband  on  the 
indemnity  bond.  Nor  do  we  see  that  the  law  of  1861,  usually 
called  the  married  woman's  act,  changes  their  relations  in  this 


7G  Stoner  et  al.  v.  Shugaet,  Je.  [Sept.  T., 

Syllabus.        Statement  of  the  case. 

respect.  But,  while  this  is  true,  no  reason  is  perceived  why 
the  bond  was  vitiated  by  her  joining  in  its  execution.  If  the 
act  was  null  on  her  part,  it  was  precisely  as  if  she  had  not 
attempted  to  act  in  the  matter;  had  suit  been  brought  upon  it, 
she  might  be  disregarded  as  a  party,  by  averring  that  she  was 
&,feme  covert.  In  requiring  a  bond  to  indemnify  the  husband 
for  costs,  which  had  accrued  before  he  entered  his  motion  to 
dismiss,  the  court  below  erred,  and  the  judgment  of  dismissal 
is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Fkederick  Stoner  and  William  Stoner 

V. 

John  Shugart,  Jr. 

1.  iNCLOStiRES  —  stock  running  at  large.  Owners  of  cattle  have  a  right  to 
permit  them  to  run  at  large,  and  owners  of  land  must  have  their  ground 
protected  by  a  suflBcient  fence  before  they  can  recover  for  injuries. 

2.  Same  —  inside  fences.  Where  a  party  removes  a  partition  fence  and  his 
■stock  enters  upon  another's  premises,  he  will  be  liable. 

3.  Same — fields  in  common.  Where  two  persons  own  land  adjoining  each 
other,  and  join  fences,  each  building  the  fence  on  his  own  land,  and  have  no 
partition  fence  between  them,  and  cattle  break  through  the  defective  fence  of 
one  and  enter  the  premises  of  the  other,  the  latter  would  have  no  right  to 
take  them  up,  or  recover  for  injuries  against  the  owner  of  the  stock. 

4.  Where  the  owners  of  two  adjoining  tracts  of  land,  join  their  fences  so 
as  to  have  but  one  field  in  common,  and  no  division  fence  is  built,  it  is  the 
business  of  one  to  see  that  the  fence  of  the  other  is  sufficient  to  turn  ordinary 
stock. 

Wkit  of  Eekor  to  the  Circuit  Court  of  Bureau  county ;  the 
Hon.  M.  E.  HoLLisTER,  Judge,  presiding. 

This  was  an  action  of  replevin,  originally  brought  by  John 
Shugart,  Jr.,  against  Frederick  Stoner  and  William  Stoner, 
before  a  justice  of  the  peace,  to  recover  the  possession  of  a 
colt  which  was  taken  up  by  the  defendant  while  in  their  field, 
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and  which  thej  refused  to  give  up  until  their  charges  were 
paid. 

The  trial  before  the  justice  resulted  in  favor  of  the  plaintiff. 
The  defendants  appealed  to  the  Circuit  Court,  where  the  case 
was  again  tried,  and  a"  verdict  found  for  the  plaintiff.  A' 
motion  for  a  new  trial  was  overruled,  and  a  judgment  rendered 
upon  the  verdict.  The  defendants  brought  the  case  to  thia 
court  by  writ  of  error. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Messrs.  Eckles  &  Kyle,  for  the  plaintiffs  in  error. 

Messrs.  Paddock  &  Trimble,  for  the  defendant  in  error. 

Mr.  Justice  Walkek  delivered  the  opinion  of  the  Cornet : 

Shugart  brought  an  action  of  replevin  before  a  justice  of 
the  peace  in  Bureau  county,  against  William  and  Frederick 
Stoner,  to  recover  possession  of  a  colt.  It  appears,  that,  while 
the  animal  was  on  the  premises,  and  in  the  in  closure  of  Fred- 
erick Stoner,  he  took  it  up,  and  confined  and  held  it  until 
it  was  taken  from  him  by  this  action.  He  claimed  that  it  was 
trespassing  upon  his  close,  and  that  he  had  the  right  to  confine 
and  hold  it  until  the  charges  were  paid  by  defendant  in  error. 
It  appears  that  the  close  of  plaintiffs  in  error  adjoined  the  land 
of  Mrs.  Epperson,  whicli  was  on  the  north,  and  between  tliese 
closes  there  was  no  fence  on  a  part  of  the  line,  and  that  the 
fence  on  her  north  line  was  not  sufficient  to  turn  stock ;  that 
defendant  in  error  owned  tlie  adjoining  field  on  the  east,  and 
that  a  fence  separated  their  farms,  which  witnesses  regarded  as 
sufficient. 

It  is  contended  by  defendant  in  error,  that  the  animals  were 
turned  upon  the  commons,  and  that  the  one  in  question 
entered  Mrs.  Epperson's  field  from  the  commons  on  the  north, 
and  thence  passed  into  the  close  of  the  plaintiffs  in  error.  That 
he  was  not  required  to  keep  any  other  than  his  own  fences  to 
protect  plaintiffs  in  error  from  his  stock.  But  the  other  side 
claim  that  the  law  in  reference  to  stock  running  at  large,  and 
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upon  the  commons,  does  not  apply  to  proprietors  of  adjoining 
fields.  That  in  such  cases  the  law  requires  the  owner  to  pre- 
vent his  stock  from  trespassing  upon  the  adjoining  property  of 
his  neighbor.  In  the  case  of  Seeley  v.  Peters,  5  Gilm.  130,  it 
'w^as  held  that  owners  of  cattle  had  the  right  to  permit  them  to 
run  at  large;  and  that  an  owner  of  land  was  required  to  fence 
against  them,  and  that,  without  a  sufficient  fence  to  turn 
ordinary  stock,  he  was  not  entitled  to  recover.  And  this  is 
the  recognized  doctrine  of  this  court  in  reference  to  outside 
fences. 

But,  in  the  subsequent  cases  of  Buohmaster  v.  Cool,  12  111. 
T6,  and  MoCormiGh  v.  Tate,  20  111.  334,  the  doctrine  was  not 
applied  to  inside  fences.  These  cases,  therefore,  limited  the 
former  decision  to  outside  fences,  and  left  the  common  law  in 
force  as  to  inside  fences,  so  far  as  not  altered  by  the  statute 
regulating  partition  fences.  In  those  cases  it  appeared,  that 
defendants  in  each  case  had  removed  a  partition  fence,  and 
their  stock  had  thereby  entered  upon  plaintiff's  premises,  and 
the  defendants  were  held  liable  for  the  trespass  of  their  cattle. 

In  this  case  there  was  no  such  evidence.  It  is  more  than 
probable  that  the  animal  entered  Mrs.  Epperson's  field  from  the 
commons,  and  then  passed  through  into  the  field  of  plaintiffs 
in  error,  and  the  jury  seem  to  have  so  found.  They  were 
instructed  that  if  they  believed  that  the  colt  entered  in  this 
manner,  then  they  should  find  for  defendant  in  error.  This 
instruction  impliedly  limited  the  finding  to  that  state  of  facts, 
and  the  evidence  warrants  that  conclusion.  Had  the  animal 
entered  from  the  adjoining  field  of  defendant  in  error,  and  the 
fence  had  not  been  a  common  one,  and  defendant  in  error  had 
been  liable  to  keep  up  the  portion  where  it  entered,  then  the 
principle  applied  to  the  cases  of  Buckmaster  v.  Gool,  and 
McCormick  v.  Tate,  would  apply.  But,  as  the  fields  of  plaintiff 
in  error  and  Mrs.  Epperson  were  in  common,  her  north  fence 
was  practically  his  outside  fence,  and  he  should  have  seen  that 
it  was  sufficient  to  turn  ordinary  stock,  if  he  desired  to  hold 
persons  liable  for  the  trespass  of  their  animals.  Defendant  in 
■error  had  the  right  to  permit  his  horses  to  run  on  the  commons, 
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and  was  not  bound  to  keep  up  the  fences  of  plaintiffs  in  error, 
or  that  of  Mrs.  Epperson  used  by  him  as  his  outside  fence. 

If  plaintiffs  in  error  had  desired  to  raise  the  question,  whether 
the  stock  entered  from  the  field  of  defendant  in  error,  and 
through  a  fence  he  was  bound  to  maintain,  they  should  have 
raised  the  question  by  proper  evidence  and  instructions.  We 
see  no  evidence  in  the  record  from  which  we  can  infer  that  the 
division  fence  between  them  belonged  to  the  one  or  the  other, 
or  that  it  was  not  a  common  partition  fence,  but  the  whole 
case  seems  to  have  been  tried  on  the  question,  whether  plaintiffs 
in  error  were  bound  to  fence  against  stock  i-unning  on  the  com- 
mons, or  whether  defendant  in  error  was  bound  in  such  a  case 
to  keep  his  stock  within  his  inclosure.  It  follows  that  plaint- 
iffs in  error  were  not  authorized  to  confine  and  detain  the  animal, 
and,  having  done  so  without  legal  authority,  a  demand  was  riot 
necessary  to  sustain  the  action. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  ajvrmed. 


William  Saladin 

V. 

John  Mitchell. 

1.  Principal  and  agent  —  when  suit  may  he  brought  hy  eitJier  —  on  conr 
tract  made  with  agent  in  his  own  name.  The  rule  is  well  established,  that  oa 
a  contract  not  under  seal,  made  by  an  agent  in  his  own  name,  for  an  undis- 
closed principal,  either  the  agent  or  principal  may  sue  on  it. 

2.  Same  —  of  rights  of  defendant  —  when  suit  is  brought  by  the  principal. 
But  in  such  case,  where  suit  is  brought  by  the  principal,  the  defendant  may 
avail  himself  of  any  payment  made  in  good  faith  to  the  agent,  before  the  dis- 
closure of  tlie  principal. 

3.  Broker  —  definition  of.  A  broker  is  an  agent  employed  to  make  bar- 
gains  and  contracts  between  other  persons  in  matters  of  trade,  and  receives  a 
commission  for  so  doing  ;  acting  in  the  names  of  those  who  employ  him,  and 
for  some  purposes  is  treated  as  the  agent  of  both  contracting  parties. 

4.  Same  —  when  cannot  rescind  contract  —  without  the  consent  of  his  princi- 
pal.   A  right  by  a  broker  to  make  a  sale  of  property  for  another,  does  not 
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include  the  right  of  such  broker  to  rescind  the  same,  without  the  knowledge 
or  consent  of  his  principal,  unless  the  commercial  usage  was  such  at  the  place 
where  the  sale  was  made. 

5.  Damages  —  measure  of — where  vendee  fails  to  accept  the  commodity  and 
pay  the  contract  price  —  there  being  no  agreement  for  a  delivery.  The  rule  is 
well  settled,  that  where  a  vendee  fails  to  accept  the  commodity  contracted 
for,  and  pay  the  purchase  price,  there  being  no  agreement  for  a  delivery 
by  the  vendor,  the  vendor  may  resell  it,  if  he  sees  fit,  and  the  measure  of 
damages  will  be  the  difference  between  the  contract  price  and  that  realized 
at  the  resale. 

6.  Vendor  —  when  and  how  resale  of  property  may  he  made  hy  —  of  notice 
to  vendee.  If  a  vendee  of  goods  neglect  or  refuse  to  take  them  and  pay  the 
agreed  price  within  a  reasonable  time,  the  vendor  may  resell  them,  on  notice 
to  the  vendee,  and  look  to  him  for  the  deficiency  by  way  of  damages  for  the 
breach  of  the  contract. 

7.  Same  —  resale  hy  —  munt  he  in  good  faith  and  for  the  hest  price.  But  this 
resale  of  the  goods  by  the  vendor,  must  be  in  good  faith,  and  in  the  mode 
best  calculated  to  produce  their  value. 

8.  Same  —  what  sufficient  notice  hy  to  vendee,  to  autJiorize  a  resale  of  goods. 
And  where,  in  such  case,  the  vendee  failed  to  take  the  goods,  and  the  vendor 
brought  an  action  against  him  for  breach  of  the  contract,  and  afterward 
resold  the  property, — Jield,  that  the  commencement  of  such  suit  by  the 
vendor,  was  a  sufficient  notice  to  the  vendee  to  take  and  pay  for  the  goods, 
which  failing  to  do,  the  vendor  was  thereby  authorized  to  resell  the  same. 

Wkit  of  Error  to  the  Circuit  Court  of  Cook  county ;  the 
Hon.  Erastus  S.  Williams,  Judge,  presiding. 

The  facts  in  this  case  are  fully  stated  in  the  opinion. 

Mr.  James  L.  Stark,  for  the  plaintiff  in  error. 

Mr.  O.  B.  Saksum,  for  the  defendant  in  error. 

Mr.  Chief  Justioe  Beeese  delivered  the  opinion  of  the 
Court : 

This  was  an  action  of  assumpsit  brought  to  the  Circuit 
Court  of  Cook  county,  at  the  March  Term,  1866,  by  John 
Mitchell  against  William  Saladin,  to  recover  damages  for  not 
receiving  and  paying  for  3,000  bushels  of  barley,  parcel  of 
5,000  bushels,  which  plaintiff  alleged  he  had,  before  that  time, 
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sold  to  the  defendant  at  $1.33  per  bushel  afloat,  subject  to 
storage  at  two  cents  per  bushel. 

The  plea  was  non-assumpsit,  and  a  trial  had  by  the  court 
without  the  intervention  of  a  jury,  and  a  verdict  and  judg- 
ment for  the  plaintiff. 

The  record  is  brought  here  by  writ  of  error  by  the  defend- 
ant, to  reverse  this  judgment. 

It  appears,  the  plaintiff,  about  the  5th  of  N'ovember,  1865, 
had  a  lot  of  barley  on  board  the  brig  "  Hercules,"  then  in  the 
port  of  Chicago.  He  employed  Theodore  D.  Hall,  a  grain 
broker  in  the  city,  to  sell  it  for  him,  who,  on  the  6th  of 
ISTovember,  made  a  sale  of  5,000  bushels  of  the  cargo,  to  the 
defendant,  at  which  time  this  paper  was  signed  by  him  : 

"I  have  bought  of  Mr.  Hall  5,000  bushels  of  barley  as  per 
sample,  on  brig  '  Hercules,'  at  $1.33  afloat,  and  storage  two  or 
two  and  a  half  cents,  good  for  fifteen  days. 

"mvember  6,  1865.  WM.  SALADIN." 

At  the  same  time  this  sold  note  was  executed : 

"  Sold  to  Saladin  5,000  bushels  Canada  barley,  now  on  brig 
'Hercules,'  at  $1.33  afloat,  subject  to  storage  of  two  cents  — 
good  for  fifteen  days. 

"T.  D.  HALL." 

The  barley  not  being  taken  from  the  brig,  it  was  stored,  on 
the  8th  of  l^ovember.  The  defendant  took  away,  time  not 
stated,  1,000  bushels  of  the  barley,  and  about  December  2d, 
another  thousand  bushels,  and  paid  for  it,  but  to  whom  the 
record  is  silent.  Defendant  knew  Hall  was  a  broker,  and  six 
weeks  after  the  sale  Hall  saw  defendant,  and  advised  him  he 
had  better  go  and  see  the  plaintiff,  — that  the  barley  was  wait- 
ing for  him;  that  he  saw  defendant  a  second  time  —  once  with 
Reed,  and  once  with  the  plaintiff's  brother.  Hall  was  the 
only  person  authorized  to  sell  the  barley  for  the  plaintiff.  Tliei-e 
was  a  counterpart  of  the  above  memorandum  executed  at  tlie 
same  time  with  the  original.  The  price  of  barley  was  for  'irst 
6  —  45th  III. 
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class,  like  this,  from  $1.30  to  $1.35,  for  ten  days  after  Novem- 
ber 20th,  and  so  remained  nntil  the  opening  of  navigation. 

In  March,  1866,  the  plaintiff  commenced  this  action.  In 
May  following,  about  the  4th,  the  barley  being  in  store,  plaint- 
iff sold  some  of  it  at  97|-  cents,  about  2,744  bushels ;  it  was 
first  quality,  and  worth  95  cents  in  market ;  this  purchaser  paid 
two  and  a  half  cents  more  per  bushel,  because  plaintiff  gave 
him  ten  thousand  bushels  of  his  own  barley  to  malt.  About 
the  last  week  in  April,  plaintiff  sold  to  another  person  500 
bushels,  at  $1.02  per  bushel  for  the  lot ;  the  market  price  was 
then  about  one  dollar,  but  this  purchaser  paid  two  cents  more 
because  it  was  a  small  lot  and  first  quality. 

The  first  question  on  these  facts  is,  was  there  a  sale  of  5,000 
bushels  of  barley  by  the  plaintiff  to  the  defendant  on  Novem- 
ber 6,  1865? 

It  is  insisted  by  the  plaintiff  in  error,  that  the  only  contract 
of  sale  is  the  one  evidenced  by  the  bought  and  sold  notes  signed 
on  the  6th  of  November,  and  they  show,  it  was  made  by  an- 
other person,  to  wit,  T.  D.  Hall.  He  contends  it  was  a  contract 
witli  Hall,  and  he  alone  can  maintain  an  action  for  its  breach. 
The  authority  referred  to  on  this  point,  in  2  Smith's  Leading 
Cases,  358,  applies  to  cases  where  a  purchase  is  made  by  an 
agent,  his  principal  not  being  disclosed.  In  such  cases  it  is  the 
established  rule,  where  the  contract  is  not  under  seal,  and  made 
by  an  agent  in  his  own  name  for  an  undisclosed  principal, 
either  the  agent  or  principal  may  sue  on  it ;  the  defendant,  in 
the  latter  case,  being  entitled  to  be  placed  in  the  same  situa- 
tion at  the  time  of  the  disclosure  of  the  principal  as  if  the 
agent  had  been  the  contending  party,  that  is,  that  he  may  avail 
of  any  payment  made  in  good  faith  to  the  agent,  before  the 
disclosure.  Although  this  rule  is  most  frequently  acted  on  in 
sales  by  factors,  agents  or  partners,  in  which  cases  either  the 
nominal  or  real  contractors  may  sue,  yet  it  may  be  equally 
ai^plied  to  other  cases.  Per  Denman,  Ch.  J,,  in  Sims  v.  £ond, 
5  Barn.  &  Adolp.  389,  and  27  Eng.  C.  L.  97. 

The  business  of  a  factor  and  a  broker  are  in  many  respects 
unlike,  and   in   same  similar.     They  are  both  agents  of  the 
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owner  to  sell  property.  A  broker  is  an  agent  employed  to 
make  bargains  and  contracts  between  other  persons  in  matters 
of  trade,  for  a  compensation  commonly  called  brokerage,  or, 
in  the  language  of  Lord  Chief  Justice  Tindal,  "  a  broker  is 
one  who  makes  a  bargain  for  another,  and  receives  a  commis- 
sion for  so  doing."  He  is  a  mere  negotiator  between  other 
parties,  and  never  acts  in  his  own  name,  but  in  the  name  of 
tl'.ose  who  employ  him.  When  he  is  employed  to  buy  or  sell 
goods,  he  is  not  intrusted  with  the  custody  or  possession  of 
tL(?m,  and  is  not  authorized  to  buy  or  sell  them  in  his  own 
11  Time.  He  is  a  middle  man,  and  for  some  purposes  is  treated 
as  the  agent  of  both  parties.  Where  he  is  employed  to  buy  and 
sell  goods,  it  is  the  custom  to  give  to  the  buyer  a  note  of  the 
sale,  called  a  sold  note,  and  to  the  seller  a  like  note,  called  a 
bought  note,  in  his  own  name,  as  agent  of  each,  whereby  they 
are  respectively  bound,  if  he  has  not  exceeded  his  authority. 
Hence  it  is,  if  a  broker  sells  the  goods  of  his  principal  in  his 
own  name,  without  some  special  authority  so  to  do,  inasmuch 
as  he  exceeds  his  authority,  the  principal  will  have  the  same 
rights  and  remedies  against  the  purchaser  as  if  his  name  had 
been  disclosed  by  the  broker.  Story  on  Agency,  §  28. 

In  this  case,  Hall  was  not  intrusted  with  the  custody  or 
possession  of  the  barley,  but  v/as  only  employed  to  sell  for  the 
owner,  and  not  in  his  own  name.  Without  any  authority  he 
sold  in  his  own  name,  the  purchaser  knowing,  however,  the 
fact  that  he  was  the  broker  merely.  The  authority  of  the 
plaintiff  to  sue  in  his  own  name  is  unquestionable. 

The  case  of  Baving  et  al.  v.  Corrie  et  al.,  2  Barn.  &  Aid. 
138,  in  4  Eng.  C.  L.  436,  fully  sustains  the  doctrine  in  Story, 
and  we  believe  it  is  the  well  establisfied  doctrine. 

The  barley  was  the  property  of  the  plaintiff;  Hall  was  his 
broker  to  make  contracts  for  the  sale  of  it,  he  made  the  con- 
tract in  question  for  the  plaintiff,  —  it  was  the  plaintiff's  con- 
tract, and  he  has  an  undoubted  right  to  claim  the  benefit  of  it. 

The  next  point  made  by  the  plaintiff  in  error  is,  that  the 
contract  was  mutually  rescinded  by  the  parties  making  it. 
If  the  contract  was  the  plaintiff's  contract,  as  we  have  shown 
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it  was,  it  could  only  be  rescinded  by  his  consent,  of  wlucli 
there  is  no  proof.  A  right  by  a  broker  to  make  a  sale  fur 
another,  does  not  include  the  right  of  the  broker  to  rescind  it 
without  the  knowledge  or  consent  of  the  other,  unless  such 
shall  be  the  commercial  usage  at  Chicago,  of  which  there  is  no 
proof. 

Hall,  in  this  case,  had  no  power,  unless  specially  authorized, 
to  receive  payment  for  the  barley  (Story  on  Agency,  §  61)^ 
and  no  such  power  can  be  implied  from  the  nature  of  the 
transaction.  Bradford  v.  Bush,  10  Ala.  386. 

The  plaintiff  in  error  might  not  have  known,  when  he  agreed 
to  take  the  barley,  that  defendant  in  error  was  the  owner,  but 
he  knew  Hall  was  a  grain  broker  merely,  and  the  presumption 
was,  he  was  acting  for  another,  and  he  was  referred  by  Hall  to 
the  defendant  in  error,  after  he  had  purchased,  and  was  told 
the  barley  was  waiting  for  him.  But  the  presumption  is  very 
strong  that  he  knew  who  the  owner  was.  It  is  unreasonable 
to  suppose  from  all  the  proof,  that  he  did  not  know.  But  if 
he  did  not  know,  it  was,  nevertheless,  the  plaintiff's  contract 
of  which  he  alone  could  authorize  a  rescission  unless  the  usage 
was  that  the  broker  making  the  contract  should  rescind  it 
without  the  direction  of  his  constituent, 

Tlie  remaining  point  made  by  the  plaintiff  in  error,  is,  that, 
admitting  the  contract  was  made  with  the  defendant  in  error, 
and  that  it  was  not  legally  rescinded,  the  court  erred  in  the 
rule  adopted  for  assessing  the  damages.  He  contends  the 
damages  should  have  been  the  difference  between  tlie  price 
plaintiff  in  error  agreed  to  pay,  and  what  the  commodity  was 
worth  when  it  should  have  been  delivered. 

There  is  no  evidence  this  grain  was  to  be  delivered  by  the 
defendant  in  error.  It  was  afloat  when  he  bought  it,  and, 
before  he  took  any  of  it  away,  it  was  in  a  warehouse.  The 
usual  mode  of  conducting  such  a  transaction  as  this,  though 
there  is  no  evidence  directly  on  the  point,  is,  we  presume,  fur 
the  purchaser  to  take  from  the  warehouse,  on  the  order  of  the 
seller  or  depositor,  such  quantities  of  the  amount  purchased, 
and  at  such  time,  as  might  be  necessary,  he  paying  the  storage, 
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or  he  might  withdraw  the  whole  of  it  at  once  on  such  orders. 
As,  then,  there  was  no  other  delivery  contemplated  by  these 
parties  than  the  storage  in  a  warehouse,  the  rule  contended  for 
has  no  application. 

In  cases  like  the  sale  in  question,  the  rule  is  well  and  long 
established,  both  in  this  country  and  in  England,  that,  wliere 
the  vendee  fails  to  accept  the  commodity,  and  pay  the  price 
agreed  for  it,  the  vendor  can  resell  it  if  he  sees  fit,  and  charge 
the  vendee  with  the  difference  between  the  contract  price,  and 
that  realized  at  the  sale.  Sedgwick  on  Damages,  282,  referring 
to  Langford  v.  Tyler's  Admr.,  I'Salkeld,  113  ;  Cuddee  v.  Roth^ 
5  Yiner,  538 ;  Sands  v.  Taylor,  5  Johns.  395. 

But  it  is  said  the  vendor  in  this  case  did  not  pursue  this 
course,  but  brought  his  action  in  March,  1866,  for  breach  of  the 
contract,  and  afterward,  in  April  and  May,  sold  the  grain  to 
Sands  and  others.  This  is  so,  and  the  suit  in  March  was  a 
sufficient  notice  to  the  vendee  to  pay  for  the  grain,  which  he 
did  not  do.  The  vendor  was  then  at  full  liberty  to  prosecute  his 
suit,  and  his  damages  on  recovery  were  the  full  contract  price 
of  the  barley,  less  the  amount  he  had  received  from  the  pur- 
chaser Sands,  and  others,  —  or,  rather,  to  speak  more  accurately, 
the  diflerence  between  the  contract  price  and  the  price  for 
which  it  was  sold  in  good  faith,  and  fairly,  was  the  measure 
of  damages.  Bennett  v.  Smith,  15  Wend.  493  ;  Philjpotts  v. 
Evans,  5  Mees.  &  Wels.  475  ;  Boor  man  v.  Nash,  9  Barn.  & 
Ores.  145. 

The  result  of  all  the  rulings  on  this  question  is,  if  the  buyer 
neglect  or  refuse  to  take  the  goods  and  pay  the  price  within  a 
reasonable  time,  the  seller  may  resell  them,  on  notice  to  the 
buyer,  and  look  to  him  for  the  deficiency,  by  way  of  damages, 
for  the  breach  of  the  contract.  But  this  resale  must  be  in  good 
faith,  and  in  the  mode  best  calculated  to  produce  their  value. 
The  proof  shows,  on  the  resale,  the  barley  brought  more 
than  the  then  market  price,  and  no  fault  is  found  with  the 
mode  in  which  it  was  sold.     It  was  the  usual  mode. 

The   vendor    having    patiently   waited    for    payment    five 
months,  a  reasonable  time  had  been  allowed  the  vendee.     He 
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recelv'ed  notice  by  suit  in  March,  that  he  would  be  prosecuted 
for  the  agreed  price  of  the  barley.  He  made  no  payment. 
The  barley  was  fairly  sold  to  others,  and  tlie  law  requires  the 
vendee  shall  pay  to  the  seller  the  difference  between  the  price 
he  agreed  to  pay  and  the  price  for  which  it  was  fairly  sold. 

Was  not  this  the  rule,  with  dealers  of  this  description,  the 
trade  in  grain,  as  well  as  in  other  commodities,  would  be 
greatly  crippled  and  insecure. 

It  is  contended  by  plaintiff  in  error  that  the  papers  signed 
by  him  and  by  Hall  were  a  mere  proposition  for  a  sale,  to  con- 
tinue as  a  proposition  for  fifteen  days.  No  explanation  was 
made  of  the  meaning  of  the  words,  "  Good  for  fifteen  days," 
but  we  infer  that  they  related  to  the  storage,  which  was  to  be 
continued  at  the  figures  stated  for  that  number  of  days.  The 
sale  was  absolute  in  its  terms,  at  a  specified  price  per  bushel. 
There  is  no  foundation  for  the  idea,  it  was  a  mere  proposition^ 
to  expire  if  not  complied  with  in  fifteen  days. 

The  measure  of  damages  assumed  by  the  Circuit  Court  was 
correct,  its  finding  fully  sustained  by  the  evidence,  and  its 
judgment  must  be  affirmed. 

Judgment  affirmed. 


The   Peoria  Marine  &  Fire  Insurance  Company 

V. 

Maria  Anapow,  for  the  use  of,  etc. 

1.  Insurance  — policy  of —  upon  goods  'being  constantly  sold  and  replenished. 
A  policy  of  insurance  upon  a  stock  of  goods  which  is  being  constantly  sold  and 
replenished,  covers  as  well  the  new  purchases  as  the  stock  on  hand  at  the  date 
of  the  policy. 

2.  Instructions.  In  an  action  upon  a  policy  of  insurance,  where  either  on© 
of  two  facts,  if  proven,  would  have  defeated  a  recovery,  it  was  error  for  the 
court  to  instruct  the  jury  that  both  such  facts  must  be  proven. 

3.  Same  —  must  not  assume  questioris  in  dispute.  It  is  proper  for  the  court 
to  refuse  an  instruction  which  assumes  a  question  in  controversy. 
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4.  Same  —  may  he  asked  upon  any  question  in  dispute  —  aWiougJi  there  is  no 
direct  proof  upon  it.  Where  an  instruction  is  asked  upon  a  question,  concern- 
injT  wliich  there  is  no  direct  testimony,  yet,  if  there  be  any  proof  tending  to 
establish  it,  such  question  sliould  be  submitted  to  the  jury,  as  the  party  ask- 
ing tlie  instruction  is  entitled  to  the  benefit  of  whatever  inferences  the  jury 
may  think  proper  to  draw  from  the  proof,  however  slight. 

Appeal  from  the  Circuit  Court  of  Cook  coiintj ;  the  Hon. 
Erastus  S.  Williams,  Judge,  presiding. 

Tins  was  an  action  of  covenant  brought  in  tlie  court  below 
by  the  appellee,  Maria  Anapow,  for  the  use  of  Albert  Michel- 
son,  against  the  appellant,  the*  Peoria  Marine  &  Fire  Insur- 
ance compan}^,  upon  a  policy  of  insurance,  for  $3,000,  on  a 
stock  of  tobacco,  wliich  had  been  destroyed  by  fire.  The  case 
was  tried  before  a  jury,  who  found  a  verdict  for  the  plaintiff 
for  $3,090.  A  motion  for  a  new  trial  was  made,  which  the 
court  overruled,  and  rendered  judgment  upon  the  verdict,  to 
reverse  which,  the  case  is  brought  to  this  court  by  appeal.  The 
facts  in  the  case  are  fully  stated  in  the  opinion. 

Messrs.  Scammon,  McCagg  &  Fuller,  for  the  appellant. 

Mr.  D.  P.  Wilder,  for  the  ajDpellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 

On  the  17th  of  October,  1865,  Maria  Anapow  procured 
from  the  Peoria  Marine  and  Fire  Insurance  company  a  policy 
for  $3,000,  on  a  stock  of  tobacco  and  cigars,  at  that  time  on 
storage  in  the  tobacco  shop  of  Albert  Michelson,  in  the  city 
of  Chicago.  On  the  28th  of  December,  1865,  Michelson  pro- 
cured an  insurance  on  his  own  stock  of  tobacco,  in  the  same 
room,  for  the  sum  of  $4,000,  from  the  Illinois  Mutual  Fire 
Insurance  company.  The  tobacco  of  Mrs.  Anapow  was  piled 
up  in  bales  and  boxes  in  a  different  part  of  the  room  from  that 
where  Michelson  kept  his  stock  in  trade.  On  the  4th  of  Janu- 
ary, 1866,  Michelson  bought  from  Mrs.  Anapow  her  stock,  and 
at  the  same  time  took  from  her  an  assignment  of  the  policy 
sued  on  in  tliis  case,  the  assent  of  the  company  being  indorsed 


88       Peoria,  etc.,  Ins.  Co.  v.  Anapow,  for  use,  etc.  [Sept.  T., 
Opinion  of  the  Court. 

thereon.  On  the  9th  of  Januarj,  1S66,  all  the  tobacco  was 
destroyed  by  fire.  Tlie  Illinois  Mutual  paid  to  Michelson  the 
amount  due  on  the  insurance  effected  upon  his  own  stock,  but 
tlie  Peoria  company  declined  to  pay  upon  the  policy  taken 
out  by  Mrs.  Anapow  and  assigned  to  Michelson.  Thereupon, 
he  brought  this  suit,  and,  having  recovered  verdict  and  judg- 
ment, the  compan}^  appealed. 

The  policy  upon  which  this  suit  is  brought  contains  a  clause 
to  the  effect,  that,  if  the  assured  has  already  any  other  insurance 
on  the  same  property,  or  shall  thereafter  effect  any  other,  and 
it  is  not  indorsed  upon  this  policy,  the  policy  shall  cease  and 
be  of  no  further  effect.  There  is  also  a  provision,  that,  in  case 
of  another  insurance,  the  appellant  should  not  be  liable,  in 
any  event,  for  more  than  its  proportional  share  of  the  loss. 

The  appellant  defends  under  these  provisions  of  its  policy. 
It  insists  that  the  Anapow  stock,  after  its  purchase  by  Michel 
son,  became  a  part  of  his  stock,  and  was  at  once  covered  by 
the  policy  issued  by  the  Illinois  Mutual  a  few  days  before, 
upon  his  stock. 

There  is  no  controversy  upon  the  general  principle  here 
invoked.  A  policy  of  insurance  upon  a  stock  of  goods  which 
is  being  constantly  sold  and  constantly  replenished,  covers  as 
well  the  new  purchases  as  those  on  hand  at  the  date  of  the 
policy.  The  question  in  this  case  is,  whether  the  Anapow 
tobacco  did,  upon  its  purchase  by  Michelson,  or  at  any  time 
before  the  fire,  become  a  part  of  his  stock  and  thereby  fall 
under  the  protection  of  his  policy.  "Whether  it  thus  became  a 
part  of  his  stock  was  a  question  of  fact  for  the  jury,  and  should 
have  been  submitted  to  them.  This  was  the  point  upon  which 
the  case  should  have  been  made  to  turn. 

The  first  instruction  given  for  the  plaintiff,  after  stating  the 
terms  of  the  policy,  tells  the  jury,  if  these  terms  have  been 
fulfilled,  they  will  find  for  the  plaintiff,  "  unless  the  jury  shall 
also  be  convinced  and  satisfied  from  the  proofs  that  said  prop- 
erty was,  at  the  time  of  said  loss,  covered  by  other  insurance, 
as  alleged  bj'  said  defendant  in  its  pleas,  and  unless  the  jury 
shall  fiiHliep  believe,  from  the  evidence,  that  fraud  or  misrep- 
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resentation  was  practiced  upon  the  defendant  when  said  policy 
was  issued." 

It  was  perhaps  the  result  of  inadvertence,  but,  as  the 
instruction  stands,  it  was  necessary  for  the  jury  to  believe,  not 
only  that  there  was  a  double  insurance,  but  also  that  there  was 
fraud,  in  order  to  prevent  a  verdict  for  the  plaintiff.  Yet 
citlier  one  of  these  facts,  if  proven,  would  have  defeated  the 
])laintiif 's  claim.  The  jury  would  understand,  however,  from 
the  use  of  the  word  and^  instead  of  or,  and  the  use  of  the 
word  further,  in  this  instruction,  that  both  facts  must  be 
proven.     There  was  error  in  this  instruction. 

The  first  of  the  instructions  asked  by  the  defendant  was 
properly  refused,  because  it  assumes  the  very  question  in  dis- 
pute. The  second,  asked  by  him,  and  refused  by  the  court, 
was  as  follows  :  "  The  jury  are  further  instructed,  that,  if  they 
believe,  from  the  evidence,  that  on  the  28th  day  of  December, 
1865,  Michelson  effected  an  insurance  on  his  stock  of  tobacco, 
etc.,  in  the  store  known  as  No.  232  Eandolph  street,  Chicago, 
and  that  on  the  4th  of  January,  1866,  he  purchased  another 
stock  or  lot  of  tobacco,  of  Mrs.  Maria  Anapow,  and  tliat  it  was 
placed  and  intermixed  with  his  former  stock  of  tobacco  that 
was  insured  in  the  Illinois  Mutual  Fire  Insurance  company, 
and  that  all  that  stock  was  destroyed  by  fire  on  the  9th  day  of 
January,  1866,  and  that  Michelson  collected  of  that  company 
the  full  sum  which  it  had  insured  upon  '  his  stock  of  tobacco, 
etc.,'  including  as  well  that  bought  of  Mrs.  Anapow,  as  of 
others, —  then  the  plaintiff  is  not  entitled  to  recover  in  this  case 
any  greater  sum  than  the  amount  insured  in  the  policy  sued 
upon  in  this  cace  shall  bear  to  the  whole  amount  insured  on 
the  said  property,  and  the  burden  of  proof  is  upon  the  plaintiff 
to  show  by  proper  evidence  what  that  proportion  is,  and,  if  he 
has  failed  to  do  so,  then  he  is  only  entitled  to  recover  nominal 
damages." 

We  can  perceive  no  reason  why  this  instruction  should  not 
have  been  given,  unless  it  be  that  the  court  considered  there 
was  no  evidence  before  the  jury  of  an  intermixture  of  the  two 
stocks.     It  is  true  there  was  no  direct  evidence  to  that  efiect, 
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but  the  appellant  was  entitled  to  the  benefit  of  whatever 
inferences  the  jury  might  think  proper  to  draw  from  the  testi- 
mony of  Murphy  as  to  the  position  of  the  tobacco  wlien  he 
took  the  insurance.  The  defendants,  on  the  evidence,  may  not 
liave  been  entitled  to  a  verdict  under  tliis  instruction,  but  tliey 
had  the  right  to  have  it  given,  and  to  argue  to  the  jury,  as 
counsel  probably  did,  that  the  two  stocks  were  mixed  from  the 
beginning. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
Bkeese,  Ch.  J.,  dissenting. 


The  City  of  Chicago 

V. 

Louis  Rumpff. 
Same 

James  Turner. 

1.  MtTNiciPAii  CORPORATIONS  —  interpretation  of  a  particular  ordinance.- 
Under  a  power  granted  to  the  city  of  Chicago,  in  its  charter,  to  regulate  and 
license  the  slauglitering  of  animals  within  the  corporate  limits,  the  common 
council  passed  what  was  termed  an  ordinance,  in  reference  thereto,  whereby  a 
particular  building  was  designated  for  the  slaughtering  of  all  animals  intended 
for  sale  or  consumption  in  the  city,  the  owners  of  which,  Messrs.  Reid  &  Co., 
were  granted  the  exclusive  right  for  a  specified  period,  to  have  all  such  ani- 
mals slaughtered  at  their  establishment,  they  to  be  paid  a  specific  sum  for  the 
privilege  by  all  persons  exercising  it ;  Reid  &  Co.  to  have  the  option  of  accept- 
ing such  proposition,  but  which  was  not  to  take  effect  until  they  executed  a 
certain  bond  therein  required  :  Held,  that  this  action  of  the  corporate  authori- 
ties could  not  be  regarded  as  regulating  or  licensing  the  business,  but  was 
simply  a  conditional  proposition  made  to  Reid  &  Co.,  which,  if  accepted  by 
them,  would  constitute  a  contract. 

2.  Same  —  cannot  create  monopolies.  That  this  contract  tended  to  create  a- 
monopoly,  and  is  therefore  void,  the  corporation  having  no  authority  under 
its  charter  power  to  make  it. 
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3.  Same  —  objects  of —  created  solely  for  tJie  public  good.  Municipal  corpora- 
tions are  created  solely  for  the  public  good,  and,  to  that  end,  the  corporate 
authorities  will  be  held  to  a  strict  exercise  of  their  franchises. 

4.  Same.  They  cannot  confer  pecuniary  benefits,  or  grant  monopolies  to 
any  portion  of  their  communities,  or  to  individual  members  thereof,  but  mast 
exercise  their  powers  for  purely  legitimate  purposes. 

5.  Same — for  slight  inequalities  in  acts  of — when  will  not  render  them 
invalid.  But  the  adoption  of  reasonable  measures  in  support  of  their  legal 
existence  will  not  be  invalidated,  although  slight  inequalities  in  their  benefits 
may  result. 

6.  Same  —  limitation  of  powers  of.  A  corporation  being  a  mere  creature  of 
the  law,  can  only  exercise  such  powers  as  are  conferred  upon  it  by  the  act  cre- 
ating it ;  or  such  as  are  necessary  to  carry  into  effect  those  expressly  delegated. 

7.  Same  —  extent  of  the  power  under  this  charter.  Under  this  charter 
authority  was  conferred  simply  to  pass  ordinances  to  locate  and  construct, 
and  to  regulate,  license,  restrain,  abate  or  prohibit,  slaughtering  establishments 
within  the  prescribed  limits  ;  and,  to  that  end,  the  corporate  authorities  may  so 
regulate  the  business  as  to  prohibit  its  exercise  except  in  a  particular  place  ; 
but  the. spot  so  designated  must  be  open  to  the  enjoyment  of  all  persons  alike, 
upon  the  same  terms  and  conditions. 

8.  Same  — franchise  of —  must  be  exercised  with  prudence.  Corporate 
franchises,  whether  municipal  or  private,  are  conferred  in  trust  for  the  benefit 
of  the  entire  body  of  corporators,  and,  like  all  other  trusts,  must  be  exercised 
with  prudence  and  discretion. 

9.  Same  —  by-laws  of — must  be  reasonable  —  vexatious  ones  void.  The  by- 
laws of  a  corporation  must  be  reasonable,  and  such  as  are  vexatious,  unequal 
or  oppressive,  or  manifestly  injurious  to  the  interests  of  the  corporation,  are 
void. 

10.  Same  —  by-laws  in  restraint  of  trade  —  and  creating  monopolies  void. 
All  by-laws  made  in  restraint  of  trade,  or  which  tend  to  create  a  monopoly 
are  void. 

11.  Statutes  —  act  0/1867,  amendatory  of  the  charter  of  Chicago  —  does  not 
apply  to  contracts  of  this  character.  This  court  cannot  presume  that  the 
legislature  intended  to  ratify  and  confirm  the  contract  with  Reid  &  Co.  by 
the  act  of  1867,  amending  the  city  charter,  as  such  contract  is  not  named 
therein,  and  is  unreasonable  and  oppressive  in  its  operation.  This  amend- 
ment can  only  apply  to  contracts  made  by  the  corporation  in  the  exercise  of 
its  legitimate  powers  for  purposes  contemplated  by  the  act  creating  it. 

13.  Penalties  —  laws  providing  for — must  be  strictly  construed.  The  law 
never  favors  forfeiture  by  construction ;  and  all  laws  providing  for  the  forfeit- 
ure of  penalties  must  be  strictly  construed. 

13.  Same  —  clear  right  to  recover  must  be  shoicn.  A  party  proceeding  for  a 
penalty  must  show  that  the  defendant  is  clearly  within  the  provisions  of  the 
law. 
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14.  SA>tE  —  recovery  of  under  the  ordinance  in  question  —  cannot  he  had. 
That  under  this  so  denominated  ordinance  a  prosecution  to  recover  a  penalty 
attempted  to  be  therein  provided  for  against  a  person  slaughtering  animals  at 
a  place  other  than  that  of  Reid  &  Co.'s  establishment,  could  not  be  maintained. 

Appeal  from  the  Superior  Court  of  Chicago. 

These  were  actions  commenced  by  the  appellant  against  the 
appellees,  in  the  police  court  of  the  city  of  Chicago,  for  an 
alleged  violation  by  them  of  an  ordinance  concerning  slaugh- 
tering within  the  corporate  limits.  Appellees  were  fined  in 
the  police  court,  and  appealed  to  the  Superior  Court,  where  a 
trial  was  had  before  the  court,  who  rendered  judgment  for  the 
appellees,  from  which  appellant  has  prosecuted  appeals  to  this 
court.  The  further  facts  in  these  cases  are  fully  stated  in  the 
opinion. 

Mr.  A.  W.  Areikgton  and  Mr.  S.  A.  Irvin,  for  the  appellant. 

Messrs.  Beckwith,  Ayer  &  Kales,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

As  these  cases  present  the  same  questions,  they  will  be  con- 
sidered together  in  this  opinion.  It  appears  that  the  general 
assembly  granted  to  the  city  of  Chicago,  in  its  charter,  power 
to  "direct  the  location  and  management  of,  and  to  regulate 
and  license  breweries,  tanneries  and  packing  houses,  and  to 
direct  the  location,  management  and  construction  of,  and  to 
regulate,  license,  restrain,  abate  and  prohibit  within  the  city, 
and  the  distance  of  four  miles  therefrom,  distilleries,  slaughter- 
ing establishments,  establishments  for  steaming  or  rendering 
lard,  tallow,  offal  and  such  other  substances,  as  can  or  may  be 
rendered,  and  all  establishments  or  places  where  any  nauseous, 
offensive  or  unwholesome  business  may  be  carried  on."  Clause 
T,  §  S,  ch.  4,  City  Charter  of  1863. 

Under  this  authority,  as  it  is  claimed,  the  common  council, 
on  the  18th  day  of  December,  1865,  entered  of  re'jord  what  is 
therein  denominated  an  ordinance.  Its  material  provisions 
are  these:    Section  one  declares,  "That,  in  consideration  of 
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the  acceptance  by  John  Reid  &  Co.  of  said  city  and  their 
guaranty  (provided  by  bond  as  hereinafter  mentioned,  within 
ten  days  from  the  date  of  the  passage  of  this  ordinance),  tliat 
they  will  faithfully  comply  with  the  provisions  of  this  ordi- 
nance, and  all  existing  laws  and  ordinances,  and  all  laws  and 
ordinances  that  may  hereafter  be  enacted  or  passed,  relating  to 
nuisances,  authority  and  consent  is  hereby  given  and  granted 
to  said  John  Reid  &  Co.,  their  heirs  and  assigns,  from  the  1st 
day  of  April,  A.  D.  1866,  to  have  the  exclusive  right,  to  have 
all  the  slaughtering  (except  that  done  at  the  regular  packing 
houses  for  packing  purposes)  carried  on  and  done  on  their 
premises  described  as  follows,  to  wit,  the  south  half  of  block 
ten  (10)  in  the  south  branch  addition  to  the  city  of  Chicago,  in 
Cook  county,  in  the  State  of  Illinois." 

The  second  section  requires  Reid  &  Co.,  before  the  1st  day  of 
April,  1866,  to  erect  good,  ample  and  complete  buildings  and 
yards  with  the  necessary  conveniences,  fixtures  and  arrange- 
ments, including  hot  and  cold  water,  gas  lights,  etc.,  for 
slaughtering  and  taking  care  of  animals.  It  also  confers  th« 
right  on  all  butchers  to  take  their  animals  to  that  place  and 
slaughter  them  therein.  It  also  provides  for  furnishing  the 
several  butchers  with  a  division  or  portion  of  the  building, 
etc.  The  third  section  requires  Reid  &  Co.  to  keep  the  build- 
ings, yards  and  premises  in  good  condition ;  and  to  remove  the 
filth,  etc.,  therefrom,  as  they  may  be  required  by  ordinance. 

The  fourth  section,  under  which  these  prosecutions  were 
originated,  is  this  :  "  After  the  1st  day  of  April,  A.  D.  1866, 
no  other  slaug-htering  establishment  or  establishments  shall  be 
suffered  or  permitted  within  the  limits  of  the  city  of  Chicago, 
nor  shall  any  slaughtering  by  butchers  or  others  be  sufiered  or 
permitted,  except  as  provided  in  section  one  of  this  ordinance, 
under  a  penalty  of  not  less  than  twenty-five  dollars  nor  exceed- 
ing one  hundred  dollars  for  each  and  every  ofiense:  Provided, 
that  the  city  shall  have  the  right  to  establish  at  any  time  here- 
after, two  additional  slaughter  houses,  one  to  be  located  in  the 
west  division,  and  one  in  the  north  division."  The  fifth  section 
declares  that  Reid  &  Co.  mav  charg-e  for  the  use  of  their  estalv 
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lisliment  by  the  several  butchers  slaughtering  animals  therein, 
the  usual  offal  of  the  same,  and  no  more. 

The  sixth  section  requires  Iteid  &  Co.  to  employ,  at  their 
own  expense  at  the  establishment,  one  or  more  special  police- 
men, and  to  keep  it  at  all  times  open  to  the  inspection  of  the 
city  health  officer  or  any  of  his  deputies.  The  seventh  section 
declares  that  the  city  shall  only  be  answerable  to  Reid  &  Co. 
for  the  exercise  of  reasonable  diligence  in  enforcing  that  por- 
tion of  section  1,  and  which  confers  the  exclusive  right  upon 
them  of  having  all  the  slaughtering  done  upon  their  premises. 
It  also  declares,  that,  in  case  the  ordinance,  or  any  part  thereof, 
shall  be  declared  inoperative  or  void  by  this  court,  the  city 
shall  not  be  held  answerable  to  Reid  &  Co.  for  damages  which 
they  may  sustain  by  reason  of  its  non-enforcement.  The 
eighth  section  requires  Reid  &  Co.  to  execute  a  bond,  within 
ten  days,  for  the  faithful  performance  of  the  conditions  of  that 
and  other  ordinances  and  laws  concerning  nuisances.  The 
ninth  section  declares,  that,  if  Reid  &  Co.  shall  permit  the 
establishment  to  become  a  nuisance,  then  the  common  council 
shall  have  the  right  to  repeal  the  ordinance.  TJiese  are  the 
substantial  parts  of  the  ordinance  under  consideration. 

Afterward,  at  the  session  of  the  general  assembly,  in  1867, 
the  city  charter  was  amended,  and,  among  others,  this  provision 
was  adopted : 

"  That  the  common  council  shall  have  power  and  authority 
to  regulate  and  control  the  slaughtering  of  all  animals  in  the 
city,  or  within  four  miles  thereof,  intended  for  consumption  or 
exposed  for  sale  in  the  city,  and  to  enforce,  by  additional  ordi- 
nances, any  regulation,  contract  or  law  heretofore  made  on  the 
subject." 

Appellee  contends  that  this  was  not  an  ordinance,  and  is 
incapable  of  being  enforced  as  such.  If  it  is  a  by-law,  it  is,  to 
say  the  least,  very  informal.  On  its  face  it  only  purports  to 
make  a  proposition  to  Reid  &  Co.  for  a  contract,  that  they 
should  have  the  exclusive  right  to  have  all  animals  intended 
tor  sale  or  consumption  in  the  city  slaughtered  at  their  estab- 
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lislimeut.  And  the  city  proposed  to  use  all  reasonable  efforts 
to  compel  all  sach  animals  to  be  slaughtered  at  that  place 
for  ten  years  from  the  first  day  of  April,  1866,  unless  they 
should  establish  two  others  in  the  city  at  the  places  named. 
By  the  terms  of  this  proposition,  Reid  &  Co.  were  to  have  the 
option  of  accepting  it,  and  it  was  not  to  take  effect  until  they 
executed  the  bond  as  required.  Until  Reid  &  Co.  complied, 
the  proposition  remained  open  and  inchoate.  All  of  its  terms 
and  conditions  were  entirely  conditional.  Such  is  not  the 
language  of  a  statute  or  of  a  by-law.  They  speak  the  language 
of  command,  and  not  that  of  mere  conditional  propositions. 

It  did  not  declare  slaughter  houses  or  the  business  of 
slaughtering  animals  in  the  city  a  nuisance,  or  prohibit  all 
persons  from  maintaining  such  establishments  or  pursuing  such 
an  occupation.  On  the  contrary,  it  excepts  from  its  operation, 
slaughter  houses  where  animals  are  prepared  for  packing  pur- 
poses. This  latter  branch,  no  doubt,  exceeds  in  the  number 
of  animals  slaughtered,  the  other,  as  vast  as  is  the  consumption 
of  so  large  a  city  as  Chicago.  In  any  point  of  view  in  which 
this  resolution  of  the  common  council  may  be  considered,  we 
think  it  can  only  be  held  to  be  a  contract  after  Reid  &  Co. 
assented  to  and  accepted  it. 

"Was  this  contract,  then,  binding  upon  the  city  or  its  inhab- 
itants ?  Municipal  corporations  are  only  created  for  the  better 
government  and  protection  of  local  communities  in  the  enjoy- 
ment of  their  rights,  than  can  be  afforded  by  general  laws. 
The  powers  which  they  are  authorized  to  exercise,  are  delegated 
to  them  to  afford  more  ample  protection  to  the  community  in 
their  rights  and  privileges.  Such  bodies  are  never  created  to 
enable  them  to  confer  pecuniary  benefits,  or  to  grant  monopolies 
to  any  portion  of  community,  or  to  individual  members 
thereof.  The  creation  of  such  bodies  is  convenient,  if  not  essen- 
tial, for  the  regulation  of  the  local  police ;  to  adopt  and  enforce 
all  needful  sanitary  regulations ;  to  establish  and  control 
markets ;  to  repair  highways,  and  perform  the  various  other 
duties  necessary  to  promote  the  comfort  and  well  being  of  such 
densely  crowded   communities  as  constitute  large  cities.     Bnt 
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it  is  no  part  of  the  design,  in  organizing  such  bodies,  that  the 
corporate  authorities  shall  enter  into  competition  with  its 
inhabitants  in  business  or  trade,  or  to  sell,  or  even  grant, 
special  immunities  to  any  portion  of  the  inhabitants  for  their 
individual  benefit  or  gain.  The  corporate  authorities  must 
exercise  their  franchises  solely  for  the  benefit  of  the  commu- 
nity embraced  within  their  limits.  It  is  true,  that,  in  exercising 
their  powers  for  strictly  legitimate  purposes,  some  persons  may 
derive  greater  benefits  than  others,  and  a  portion  may  even 
sustain  inconvenience,  if  not  injury.  But  having  adopted  reason- 
able measures  to  carry  out  the  purposes  of  their  creation,  they 
will  not  be  invalidated,  although  slight  inequalities  in  its  bene- 
fits may  result. 

Again,  such  bodies  can  only  exercise  such  powers  as  are 
expressly  conferred  by  the  State,  or  such  as  are  necessary  to 
carry  into  effect  those  expressly  delegated.  The  charter  of  the 
city  authorized  the  location,  management  and  construction, 
and  to  regulate,  license,  restrain,  abate  or  prohibit  within  the 
prescribed  limits,  slaughtering  establishments ;  and  this  was 
only  authorized  to  be  done  by  ordinance.  And  the  very  nature 
of  an  ordinance  excludes  all  idea  of  a  contract. 

It  is  believed,  that  the  result  of  the  authorities  warrants  the 
assertion  that  corporate  franchises,  whether  municipal  or  pri- 
vate, are  conferred  in  trust  for  the  benefit  of  the  entire  body  of 
corporators,  and  must,  like  all  other  trusts,  be  exercised  with 
prudence  and  discretion.  Hence  their  by-laws  must  be  reason- 
able, and  such  as  are  vexatious,  unequal  or  o^^pressive,  or  are 
manifestly  injurious  to  the  interest,  of  the  corporation,  are  void. 
And  of  the  same  character  are  all  by-laws  in  restraint  of  trade, 
or  which  necessarily  tend  to  create  a  monopoly. 

All  by-laws  should  be  general  in  their  operation,  and  should 
bear  equally  upon  all  of  the  inhabitants  of  the  municipality. 
Where  privileges  are  granted  by  an  ordinance,  they  should  be 
open  to  the  enjoyment  of  all,  upon  the  same  terms  and  condi- 
tions. That  the  common  council  had  the  right,  under  the  large 
powers  conferred  by  the  charter,  to  so  regulate  the  business  of 
slaughtering  animals,  as  to  prohibit  its  exercise,  except  in  a 
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particular  portion  of  the  city,  leaving  all  persons  free  to  erect 
slaughtering  houses,  and  to  exercise  the  calling  at  the  place 
designated,  cannot  be  controverted.  But  an  ordinance  confin- 
ing such  a  business  to  a  small  lot,  or  even  a  particular  block  of 
ground,  is  unreasonable,  and  tends  to  create  a  monopoly.  It  can 
hardly  be  said,  that  only  a  tract  of  one  acre  can  be  selected  in 
a  large  city  like  Chicago,  where  it  would  not  be  unhealthy  or 
offensive,  and  that  it  would  be  unhealthy  or  offensive  on  all  of 
the  lands  adjoining,  or  in  its  vicinity,  or  in  other  portions  of  tlie 
city. 

The  charter  authorizes  the  city  authorities  to  license  or  regu- 
late such  establishments.  "Where  that  body  have  made  the 
necessary  regulations,  required  for  the  health  or  comfort  of 
the  inhabitants,  all  persons  inclined  to  pursue  such  an  occupa- 
tion should  have  the  opportunity  of  conforming  to  such  regula- 
tions, otherwise  the  ordinance  would  be  unreasonable  and  tend 
to  oppression.  Or,  if  they  should  regard  it  for  the  interest  of 
the  city  that  such  establishments  should  be  licensed,  the  ordi- 
nance should  be  so  framed,  that  all  persons  desiring  it  might 
obtain  licenses  by  conforming  to  the  prescribed  terms  and  regu- 
lations for  the  government  of  such  business.  We  regard  it 
neither  as  a  regulation  nor  a  license  of  the  business,  to  confine 
it  to  one  building,  or  to  give  it  to  one  individual.  Such  action 
is  oppressive,  and  creates  a  monopoly  that  never  could  have 
been  contemplated  by  the  general  assembly.  It  impairs  the 
rights  of  all  other  persons,  and  cuts  them  off  from  a  share  in 
not  only  a  legal  but  a  necessary  business.  Whether  we  con- 
sider this  as  an  ordinance  or  a  contract,  it  is  equally  unauthor- 
ized, as  being  opposed  to  the  rules  governing  the  adoption  of 
municipal  by-laws.  The  principle  of  equality  of  rights  to  the 
corporators  is  violated  by  this  contract. 

If  the  common  council  may  require  all  of  the  animals  for 
the  consumption  of  the  city  to  be  slaughtered  in  a  single  build- 
ing or  on  a  particular  lot,  and  the  owner  to  be  paid  a  specific 
sum  for  the  privilege,  what  would  prevent  the  making  a  simi- 
lar contract  with  some  other  person,  that  all  of  the  vegetables 
or  fruits,  the  flour,  the  groceries,  the  dry  goods,  or  other  com- 
7  —  45th  III. 
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modities,  should  be  sold  on  his  lot,  and  he  receive  a  compensa- 
tion for  the  privilege?  We  can  see  no  diiference  in  principle. 
Nor  is  it  a  sufficient  answer  to  say  that  butchering  animals  is 
a  nuisance,  as  the  city  have  not  proceeded,  so  far  as  we  can 
see,  on  that  assumption.  They  could  not  have  regarded  the 
slaughter  house  of  Eeid  &  Co.  a  nuisance,  or  they  would  not 
have  authorized  its  location  and  construction.  And,  if  it  was 
not,  how  can  it  be  said,  that  others  on  adjoining  lots,  or  even 
in  its  vicinity,  similarly  constructed  and  kept,  would  be  nuis- 
ances? We  are  therefore  of  the  opinion  that  this  contract  was 
not  authorized  and  cannot  be  sustained. 

It  is,  however,  contended,  that  the  amendment  of  the  city 
charter,  already  quoted,  ratified  and  confirmed  this  contract. 
We  have  seen  that  the  contract  did  not  reasonably  regulate, 
control  or  license  the  slaughtering  establishments  of  the  city. 
And,  inasmuch  as  this  contract  is  not  specifically  named,  we 
cannot  presume  that  the  legislature  intended  to,  ratify  an 
unreasonable  and  oppressive  contract,  but  only  such  as  was 
in  accordance  with  the  purposes  for  which  the  charter  had  been 
granted,  and  not  those  which  were  opposed  to  the  design  of 
creating  such  bodies.  Again,  it  only  authorizes  the  enforce- 
ment of  any  regulation,  contract  or  law,  by  additional  ordi- 
nances. So  far  as  we  can  see,  no  such  additional  ordinances 
have  been  adopted  on  that  subject.  Even  if  the  legislature 
intended  to  confirm  this  contract,  the  city  has  not  complied 
with  the  terms  upon  which  it  was  authorized  to  be  done. 

It  is  again  urged,  that,  whether  it  be  an  ordinance  or  a  con- 
tract, in  either  case  it  is  void  for  uncertainty.  This  proceeding 
is  based  on  the  fourth  section,  which  declares  that  no  other 
slaughter  house  shall  be  permitted  in  the  city  ;  and  that  no 
slaughtering  by  butchers  or  others  shall  be  suffered  or  permit- 
ted, except  as  provided  in  the  first  section,  under  a  penalty  of 
not  less  than  $25,  nor  exceeding  $100,  for  each  and  every 
offense.  Is  this  only  an  agreement  on  the  part  of  the  city, 
that  they  will  not  ]-)ermit  or  suffer  butchers,  or  others,  to 
slaughter  animals  ?  Or  is  it  a  command  to  butchers  and  others 
not  to  slaughter  animals?     Who  can  say?     If  it  can  be  con- 
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Btrued  into  a  command  directed  to  tliem,  then  what  is  the 
offense  ?  Is  it  the  slaughtering  one,  ten,  or  a  drove  of  animals  ? 
Is  the  offense  the  killing  of  animals,  or  is  it  in  maintaining  the 
slaughter  house,  or  both  ?  Again,  who  is  to  incur  the  forfeit- 
ure ?  Is  it  the  person  keeping  the  slaughter  house,  or  the 
butcher  killing  the  animal ;  or  is  it  the  city  which  had  con- 
tracted that  all  animals  should  be  slaughtered  on  the  premises 
of  Reid  &  Co.  ?  If  intended  to  apply  to  a  slaughter  house, 
does  the  offense  consist  in  its  use  for  one  day,  or  during  the 
year,  or  other  period  ? 

The  law  never  favors  forfeitures  by  construction.  All  laws 
providing  for  the  forfeiture  of  penalties  must  be  strictly  con- 
strued. To  entitle  the  party  to  the  recovery  of  a  penalty,  he 
must  show  that  the  defendant  is  clearly  within  the  provisions 
of  the  law.  We  do  not  see  that  this  provision,  even  if  it  was 
clearly  an  ordinance,  would  embrace  these  appellees.  We  can 
not  say  that  they,  by  what  they  did,  violated  this  provision. 
We  might  no  doubt  conjecture,  that  the  common  council 
intended  to  declare,  that  any  person  who  should  slaughter  any 
animal  within  the  specified  limits,  at  a  place  other  than  Reid 
&  Co.'s  slaughter  house,  should  incur  the  penalty.  But  they 
have  failed  to  say  so  in  terms,  and,  we  think,  by  fair  intend- 
ment. The  forfeiture  would  as  well  apply  to  the  city  as  to 
appellees. 

That  the  city  has  the  right,  by  reasonable  and  general  pro- 
visions, by  ordinance,  to  regulate  and  restrain  all  noxious  and 
injurious  callings  within  its  limits,  none  can  doubt.  And  that 
they  may  prevent  slaughter  houses  from  being  maintained, 
or  animals  from  being  slaughtered  in  designated  localities 
within  the  city,  is  equally  true.  And  it  may  be  that  they  can 
prohibit  and  wholly  restrain  it  within  the  city  limits.  They, 
no  doubt,  have  the  power  to  designate  the  particular  quarter 
of  the  city  within  which  the  business  may  be  conducted,  and 
prohibit  it  in  others,  and  regulate  and  restrain  them  so  as  to 
prevent  their  becoming  offensive  or  injurious,  but  in  doing  so 
all  persons  should  be  free  to  engage  in  the  business  within 
those  localities  by  conforming  to  the  municipal  regulations. 
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That  the  common   council   can  adopt  an  ordinance  on   this 

subject  free  from  the  objections  to  which  this  and  like  resolves 

are  subject,  is  entirely  obvious.     And  the  city  and  its  large 

population  need  suffer  no  inconvenience  by  holding  this  action 

of  the  common  council  inoperative. 

The  judgments  of  the  court  below  are  reversed  and  the 

causes  remanded. 

Judgments  reversed. 


Nelson  Buck 

V. 

Sarah   Beekly  et  al, 

1.  Non-residents — practice  —  vacating  decree.  Where  non-resident  de- 
fendants seek  to  avail  themselves  of  the  provisions  of  the  fifteenth  section  of 
the  Chancery  Code,  by  filing  a  petition  to  be  allowed  to  answer,  it  would  be 
technical  error  to  vacate  the  original  decree. 

2.  That  section  seems  to  contemplate  only  the  filing  of  an  answer,  if  the 
petition  so  to  do  is  allowed,  the  decree  remaining  in  full  force. 

3.  Usury  —  evidence  of.  Where  the  creditor  is  dead,  the  debtor  is  an 
incompetent  wdtness  to  prove  iisury. 

4.  Damages  —  assessment  of  on  dissolution  of  injunction.  The  statute  of 
1861  expressly  authorizes  the  assessment  of  damages  on  the  dissolution  of  an 
injunction  and  dismissing  the  bill. 

Appeal  from  the  Circuit  Court  of  Livingston  county ;  the 
Hon.  Charles  R.  Staee,  Judge,  presiding. 

This  was  a  bill  in  chancery  filed  in  the  Livingston  county 
Circuit  Court,  by  Welson  Buck,  against  Sarah  Beekly  and  Cyrus 
Burhans.  The  bill  alleges  that  on  the  28th  of  May,  1856,  the 
complainant  executed  five  promissory  notes  for  the  sum  of 
$293.20  each,  payable  in  five  years  with  interest,  to  one 
Stephen  C.  Lusk,  or  order ;  and  to  secure  said  notes  gave  a 
mortgage  with  power  of  sale ;  that  on  the  18th  of  February, 
1857,  the  notes  and  mortgage  were  assigned  by  Lusk,  to  one 
William  Beekly,  who  had  full  knowledge  of  the  usurious  trans- 
action between  Buck  and  Lusk,  before  the  assignment ;  tliat 
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Beekly  has  since  died,  leaving  the  defendants  as  his  executrix 
and  executor  under  his  will ;  alleges  that  the  defendants  have 
advertised  the  mortgaged  premises  for  sale ;  charges  that  the 
mortgage  and  transfer  are  void,  and  that  the  s-ale  ought  not  to 
proceed,  for  that  in  May,  1856,  the  complainant,  being  greatly 
oppressed  for  want  of  means,  applied  to  Lusk,  to  borrow  from 
him  the  sum  of  $1,466,  upon  the  notes  and  the  security  men- 
tioned, and  that  the  complainant  and  Lusk,  unlawfully,  usuri- 
ously,  and  corruptly  agreed,  by  and  between  themselves,  that 
said  Lusk  should  discount  the  said  notes  at  the  rate  of  twenty- 
one  per  cent  compound  interest  per  annum,  and  advanced  the 
complainant  thereon  $620,  and  no  more,  which  was  the  whole 
and  sole  consideration  for  said  notes  ;  avers  the  complainant's 
willingness  and  offer  to  pay  the  said  sum  of  $620,  with  lawful 
interest,  and  that  Lusk  and  Beekly  respectively  declined  to 
receive  the  same.  The  bill  charges  that  in  addition  to  the 
usurious  interest  aforesaid,  the  said  Lusk  and  the  defendants 
are  trying  to  compel  the  complainant  to  pay  ten  per  cent  on 
the  whole  amount  of  said  notes  from  maturity. 

Bill  prays  for  an  injunction  enjoining  a  sale  of  the  mortgaged 
premises  and  any  further  action  under  the  mortgage  until  a 
further  order  of  court.     Prays  for  relief,  etc.,  in  the  premises. 

Upon  this  bill  an  injunction  was  ordered  by  the  master. 
The  defendants  being  non-residents,  they  were  brought  into 
court  by  advertisement. 

Decree  ^ro  confesso  entered  at  the  March  Term,  A.  D.  1864. 

The  defendants  gave  notice  to  the  complainant  that  the}' 
would  apply  at  the  January  Special  Term,  A.  D.  1867,  to  set 
aside  the  decree,  and  for  leave  to  answer  the  bill.  Upon  peti- 
tion, the  decree  was  vacated  at  said  term,  and  leave  given  the 
defendants  to  answer. 

The  defendants  in  their  answer  admit  the  execution  of  the 
notes  and  mortgage,  but  deny  that  Beekly  had  any  notice  of 
the  equities  of  Buck,  or  of  any  usury  in  the  original  transaction 
between  Buck  and  Lusk ;  admit  death  of  Beekly,  and  that 
the}'  are  executrix  and  executor  of  his  estate,  i,nd  as  such  the 
notes  and  mortgage  came  into  their  hands ;   deny  that  they  are 
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making  or  have  made  publication  of  notice  of  sale  under  said 
mortgage ;  deny  usury ;  allege  ignorance  of  any  fraud  con- 
cerning said  transaction  ;  deny  that  Buck  has  made  any  offers 
to  liquidate  said  indebtedness,  or  any  part  thereof. 

The  complainant  hied  a  replication. 

On  the  hearing,  the  complainant  offered  to  testify  as  to  the 
usury,  which,  being  objected  to  by  the  defendants,  the  court 
sustained  the  objection.  There  being  no  other  evidence  the 
injunction  was  dissolved  and  the  bill  dismissed. 

The  defendants  thereupon  filed  their  suggestion  of  damages, 
for  solicitors'  fees,  $150,  which  were  allowed. 

The  complainant  brings  the  case  to  this  court  by  appeal. 

Mr.  John  M.  Bakeett,  for  the  appellant. 

Messrs.  Dickey  &  Rice,  for  the  appellees. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the 
Court : 

No  error  is  perceived  in  this  record  sufficient  to  reverse  the 
judgment.  It  was  a  technical  error  to  vacate  the  original 
decree,  as  this  court  held  in  the  case  of  Baker  v.  Admr.  of 
Backus^  32  111.  79,  but  it  has  worked  no  injury,  as,  on  the  hear- 
ing, after  the  coming  in  of  the  answer  of  the  defendants,  the 
decree  was  set  aside,  and  the  bill  dismissed  on  the  merits. 

The  fifteenth  section  of  the  Chancery  Code  seems  to  contem- 
plate only  the  filing  an  answer,  if  the  petition  so  to  do  is 
allowed,  the  decree  remaining  in  full  force. 

The  objection,  that  the  petition  was  heard,  and  leave  to 
answer  was  given  at  a  Special  Term  of  the  court,  is  of  no  force, 
inasmuch  as  it  appears,  it  was  heard  at  a  term  convened  for 
the  transaction  of  business  generally,  which  is  allowable,  not- 
withstandiug  the  power  given  to  the  judge  to  order  a  special 
chancery  term. 

The  com*t  properly  rejected  the  testimony  of  defendant  to 
prove  usury,  as  the  crditor  was  not  then  alive.  The  statute 
expressly  provides,  to  justify  the  testimony  of  the  debtor,  the 
creditor  must  be  living,  by  wliich  we  understand  the  party  who 
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participated  in  the  usury,  which  was  not  the  position  of  the 
defendants  in  the  injunction. 

Thej  were  the  representatives  of  the  assignee  of  the  original 
payee  of  the  note,  and  were  not  such  creditors  as  contemplated 
by  the  statute. 

Upon  the  point  of  assessing  damages  on  the  dissohition  of 
the  injunction  and  dismissing  the  bill,  we  perceive  no  error. 
The  act  of  1861  expressly  authorizes  this  mode  of  j^roceeding. 
Laws  of  1861,  p.  133.  Perceiving  no  error  in  the  record  the 
decree  must  be  affirmed. 

Decree  affirmed. 


Buckingham  Sturges  et  al. 

IK 

John  P.  Hart  ei  al. 

1.  Pleading  —  of  pleas  —  in  an  action  upon  an  injunction  hand  —  when  de- 
fective. In  an  action  upon  an  injunction  bond,  a  plea  averring  tliat  the  writ 
«'  was  not  sued  out  wrongfully,  maliciously,  or  vexatiously,  or  without  reason- 
able or  probable  cause,"  is  demurrable  ;  it  being  wholly  immaterial  what  the 
motive  was,  or  whether  there  was  probable  cause.  The  right  of  action 
accrued  upon  the  bond  upon  the  dissolution  of  the  injunction,  if  any  damages 
had  been  suffered. 

2.  Same  —  where  writ  is  tmauthorized — parties  suing  out  are  liable.  A  plea 
is  also  bad  which  alleges  that  the  writ  of  inj  unction  was  unauthorized  by  the 
order  of  the  court,  as  it  was  the  duty  of  the  parties  suing  it  out  to  see  that 
it  was  no  broader  in  its  commands  than  authorized  by  the  order ;  and  if 
they  caused  an  unauthorized  writ  to  be  executed,  they  became  liable  for  all 
damages  arising  therefrom,  without  reference  to  the  question  whether  it  waa 
such  an  one  as  had  been  ordered. 

3.  Variance  —  declaration  —  allegations  and  proofs.  Where  the  declaration 
averred  an  absolute  injunction  against  selling  or  leasing  certain  lands,  and 
the  injunction  proved  was  against  conveying  or  leasing  "  to  the  injury  of 
your  orator,"  and  was  sworn  to  have  been  in  accordance  with  the  prayer  of 
the  bill,  which  was  for  an  injunction  against  "  conveying,  leasing,  incumber- 
ing, or  interfering  with  said  premises,  to  the  injury  of  your  orator  in  any 
way  or  manner  whatsoever,"  the  original  writ  having  been  lost,  and  its  con- 
tents being  proved  by  secondary  evidence,  —  held,  that  there  was  no  variance. 
Tliat  the  true  construction  of  the  phrase,  "  to  the  injury  of  your  orator," 
applied  it  to  the  "  interfering  with  said  premises  in  any  way  or  manner  what. 
Boever." 
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4.  PLEADIN& — declaration  —  averments  too  general — objection  must  be 
taken  by  demurrer.  In  an  action  upon  an  inj  unct jon  bond,  wlien  the  aver- 
ments of  damages  in  the  declaration  are  too  general,  such  objection  should 
be  raised  by  demurrer. 

5.  Damages — frofti  loss  of  sales  —  by  reason  of  an  injunction  —  Tiow  must  be 
proved.  Where  a  person  lost  the  sale  of  his  lands  in  consequence  of  the  issuance 
of  an  injunction  against  him,  the  extent  of  the  damages  suffered  may  be 
shown  by  proof  of  the  extent  of  deterioration  in  the  market  price  or  value 
of  the  lands. 

6.  Same  —  must  Jiave  been  a  bona  fide  application  to  buy.  But  the  loss  of 
sales  must  be  shown  by  proving  bona  fide  applications  made  by  persons  to 
purchase,  and  that  the  failure  to  sell  was  fairly  attributable  to  the  injunction. 
Slight,  indefinite  evidence  is  not  sufficient. 

7.  EviDE^rcE  —  secondary  —  concerning  contents  of  a  lost  paper  —  what 
must  be  first  proved.  Where  it  is  sought,  upon  the  claim  of  the  loss,  or 
destruction  of  a  paper,  to  give  secondary  evidence  of  its  contents,  the  persons 
in  whose  possession  it  is  shown  to  have  been,  must  be  produced,  and  a  search 
among  their  papers  should  be  proved. 

Appeal  from  the  Circuit  Court  of  Livingston  county ;  tlie 
Hon.  Charles  E,.  Starr,  Judge,  presiding. 

This  was  an  action  of  debt  on  an  injunction  bond,  brought 
in  the  court  below  by  the  appellees,  John  P.  Hart  and  othere, 
against  Buckingham  Sturges  and  John  Stillwell,  appellants, 
which  resulted  in  that  court  in  a  verdict  and  judgment  for  the 
appellees,  to  reverse  which  the  case  is  brought  to  this  court  by 
appeal.  The  facts  in  the  case  are  sufficiently  stated  in  the 
opinion. 

Mr.  Charles  M.  Sturges,  for  the  appellants. 

Messrs.  Fleming,  Pillsbury  &  Plttmb,  for  the  appellees. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Coui't: 

In  January,  1864,  Sturges  filed  a  bill  in  chancery  against 
Hart  to  foreclose  two  mortgages,  and,  at  the  same  time,  obtained 
an  injunction  enjoining  him  from  conveying,  incumbering  or 
leasing  the  mortgaged  premises,  or  committing  waste  thereon. 
The  injunction  was  subsequently  dissolved,  and  this  suit  has 
been  brought  by  Hart  upon  the  injunction  bond.     The  plaintiff 
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claims  damages  for  loss  of  sales,  and  loss  of  rents,  and  the  jurv 
gave  liim  a  verdict,  upon  which  the  court  rendered  judgment. 

Counsel  for  appellant  first  urge  that  the  Circuit  Court  erred 
in  overruling  the  demurrer  to  the  fifth,  seventh  and  tenth 
plea::-.  The  fifth  plea  is,  that  tlie  injunction  "  was  not  sued 
out  wrongfully,  maliciously,  or  vexatiously,  or  without  reason- 
able or  probable  cause,"  The  plea  was  bad.  It  was  wholly 
immaterial  what  was  the  motive  in  suing  out  the  writ,  or 
whether  there  was  probable  cause.  The  injunction  was  dis- 
solved, and  that  gave  a  right  of  action  on  the  bond,  if  any 
damages  had  been  suffered. 

The  seventh  plea  was  to  the  second  breach,  which  averred  the 
loss  of  rents,  and  the  plea  alleged  that,  if  the  writ  of  injunc- 
tion restrained  the  defendant  therein  from  leasing,  it  went 
beyond,  and  Avas  unauthorized  by  the  order  of  the  court.  The 
demurrer  to  this  plea  was  also  properly  sustained.  By  the 
terms  of  the  bond  the  obligors  made  themselves  liable  for 
whatever  damages  might  accrue  "  from  the  wrongful  suing  out 
of  said  injunction."  It  was  their  duty  to  see  that  the  writ  was 
no  broader  in  its  commands  tlian  the  order  of  the  court  would 
authorize.  If  they  took  out  an  unauthorized  writ  and  caused 
it  to  be  executed,  they  did  it  at  their  peril,  so  far  as  a  suit  upon 
the  bond  is  concerned.  By  the  terms  of  the  bond  they  became 
liable  for  all  damages  arising  from  the  wrongful  suing  out  of 
the  writ  actually  issued,  without  reference  to  the  question 
whether  the  writ  was  such  as  had  been  ordered  by  the  court. 
By  this  construction  we  do  not  extend  the  liability  of  the 
surety  beyond  the  letter  of  the  bond. 

The  tenth  plea  to  the  third  breach  was  of  the  same  character, 
and  the  demurrer  to  that  plea  was  properly  sustained. 

It  is  next  insisted,  that  there  was  a  variance  between  the 
injunction  proved  and  that  alleged  in  the  declaration,  in  this, 
that  the  declaration  averred  an  absolute  injunction  against 
selling  or  leasing,  while  it  is  insisted,  the  injunction  proved 
was  against  conveying  or  leasing  "  to  the  injury  of  your  ora- 
tor." The  prayer  of  the  bill  was  for  an  injunction  against 
^'  conveying,    leasing,    incumbering    or   interfering    with    said 
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premises  to  the  injury  of  your  orator  in  auj^  way  or  manner 
whatsoever."  The  original  writ  w^as  lost,  but  its  contents 
were  proved  by  secondary  evidence,  and  it  was  sworn  to  have 
been  in  accordance  with  the  prayer  of  the  bill.  The  true  con- 
struction of  the  phrase  "  to  the  injury  of  your  orator,"  as  used 
in  the  prayer,  would  apply  it,  not  to  the  conveying,  leasing 
and  incumbering,  but  to  the  "  interfering  with  said  premises 
in  any  way  or  manner  whatsoever."  The  complainant  souglit 
to  enjoin,  and  did  enjoin,  the  defendant,  not  only  from  convey- 
ing, or  leasing,  or  incumbering,  whicli  were  in  themselves  con- 
sidered injurious,  as  is  evident  from  the  other  parts  of  the  bill,- 
but  also  from  interfering  with  the  premises  in  any  way  that 
would  be  injurious  to  the  complainant.  There  was  no  variance- 
It  is  urged  that  the  court  erred  in  admitting  evidence  of 
depreciation  in  the  price  of  lands.  The  declaration  alleges  that 
the  plaintiff  lost  the  sale  of  his  lands  in  consequence  of  the 
injunction,  and  if  that  was  so,  proof  of  the  extent  of  deteriora- 
tion in  the  market  price  or  value  of  lands  would  tend  to  show 
the  extent  of  the  injury,  and  would  be  the  most  natural  way  of 
showing  it.  It  is  nrged  that  the  averments  of  damages,  in 
assigning  the  second  and  third  breaches,  are  too  general,  but 
that  objection  should  have  been  taken  by  a  demurrer  to  the 
declaration. 

But,  while  these  objections  are  untenable,  we  do  not  find  evi- 
dence in  the  record  upon  which  the  verdict  for  damages  fur 
loss  of  sales  of  land  can  be  sustained.  The  jury  found  upon 
each  breach,  and  gave  for  attorney's  fees  $355,  loss  of  rents  $450^ 
loss  of  sales  $320,  making  a  total  of  $1,125.  A  remittitur 
was  entered  as  to  the  attorney's  fees,  as  there  was  no  proof  in 
regard  to  them.  jSTeither  is  there  any  evidence  upon  which 
damages  can  fairly  be  assessed  under  the  third  breach.  To  sus- 
tain this  portion  of  the  verdict,  it  should  appear  that  the 
plaintiif  had  probably  been  prevented  from  making  a  sale,  and 
this  should  be  shown  by  proving  that  a  'bona  jide  application 
to  buy  had  been  made  by  some  person,  and  that  the  failure  to 
sell  was  fairly  attributable  to  the  injunction.  The  witness 
Greenwald  might  have  bought  a  part  of  the  land  if  the  title 
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had  been  clear,  but  when  they  failed  to  get  a  release  from  the 
mortgages,  the  negotiation  stopped.  But  he  does  not  speak  of 
the  injunction,  but  only  of  the  mortgages. 

The  testimony  of  Oliver,  as  to  the  persons  from  LaSalle 
county  looking  for  land,  really  amounts  to  nothing.  But  it 
was  shown  in  evidence  that  these  lands  had  been  covered  over 
with  mortgages  to  the  amount,  with  interest,  of  about  $60,000, 
and  that  the  lands  were  not  worth  $40,000.  Thus  incumbered 
in  various  ways,  and  to  different  parties,  there  was  an  obstacle 
in  the  way  of  sales  almost  as  potent  as  the  injunction  itself, 
and  it  is  unreasonable  in  a  jury,  upon  the  extremely  slight 
evidence  to  be  found  in  this  record,  to  infer  that  the  failure  to 
sell  proceeded  from  this  injunction. 

It  is  unnecessary  for  us  to  comment  with  particularity  on 
the  instructions,  which  are  very  numerous.  There  are  no 
objections  to  those  given  for  the  plaintiff.  We  see  no  reason 
why  the  sixth  instruction  for  the  defendant  should  not  have 
been  given,  unless  the  court  thought  the  same  idea  had  been 
sufficiently  embodied  in  others,  which,  however,  is  somewhat 
doubtful.     That  instruction  was  as  follows  : 

"6.  If  the  jury  believe  from  the  evidence,  that,  while  the 
injunction  was  in  force,  John  P.  Hart  received  as  large  an 
amount  for  rents,  profits  or  leases  of  the  lands  in  question,  as 
he  would  have  done  had  there  been  no  injunction,  then  the 
jury  should  give  the  plaintiffs  nominal  damages  only,  on  the 
second  breach  of  the  plaintiffs'  declaration." 

No  objection  has  been  pointed  out  to  this  instruction,  and 
we  see  none. 

We  may  also  add  that  the  foundation  for  the  introduction 
of  secondary  evidence  of  the  lost  writ  of  injunction  was  hardly 
satisfactory.  The  counsel  who  are  shown  to  have  had  it  at 
times  in  their  possession  should  have  been  called,  and  a  search 
among  their  papers  should  have  been  proved. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


3.08  Carmichael  et  al.  v.  Reed  et  al.  [Sept.  T., 

Syllabus.        Statement  of  the  case.        Opinion  of  tlie  Court, 


Saeah  Carmichael  et  al, 

V. 

Sarah  Reed  et  al. 

Chanceky — proof  mtist  conform  to  the  allegations  in  the  bill.  A  com- 
plainant cannot  be  permitted  to  state  a  case  one  way  in  his  bill,  and  make 
another  and  a  different  case  by  the  testimony. 

AppEAii  from  the  Circuit  Court  of  McHenrj  county;  the 
Hon.  Theodoke  D.  Murphy,  Judge,  presiding. 

This  was  a  bill  in  chancery,  filed  by  the  appellees  against  the 
appellants,  in  the  Circuit  Court  of  McHenry  county,  to  set 
aside  a  will,  on  the  ground  that  the  testator  had  lost  his  reason 
and  was  incapable  of  making  a  will,  and  that  his  wife,  having 
him  entirely  under  her  control  and  influence,  fraudulently  and 
by  undue  means  caused  him  to  make  the  will. 

The  defendants  filed  their  answer  denying  the  material  alle- 
gation of  the  bill. 

The  complainants  filed  a  replication,  and  an  issue  was  made 
up  "  whether  the  writing  produced  be  the  will  or  not  of  Heze- 
kiah  Carmichael,  deceased."  At  the  March  Term,  A.  D.  1867, 
there  was  a  trial  by  jury,  and  a  verdict  "that  the  writing 
produced  is  not  the  will  of  Hezekiah  Carmichael,  deceased." 
Motion  for  new  trial  was  overruled  by  the  court,  and  a  decree 
rendered  annulling  the  will. 

The  case  is  brought  to  this  court  by  appeal. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court, 

Mr.  SiLVANUS  Wilcox,  for  the  appellants. 

Messrs.  Church  «fe  Coon,  for  the  appellees. 

Mr.  Chief  Justice  Bkeese  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  chancery  exhibited  in  the  Circuit  Court  of 
McHenry  county,  by  Sarah  Reed  and  Melissa  Shafley,  claiming 
to  be  heirs  at  law  of  Hezekiah  Carmichael,  deceased,  against 
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Sarah  Carmichael,  his  widow,  and  Mary  E.  Carmichael  and 
others,  claiming  to  be  the  devisees  of  Carmichael  under  liis 
last  will  and  testament. 

The  object  of  the  bill  was  to  set  aside  the  will  under  which 
defendants  claimed,  on  the  allegation,  that,  for  more  than  ten 
years  before  the  death  of  the  testator,  he  was  completely 
under  the  management  and  government  of  his  wife,  Sarah,  and 
controllable  at  her  will,  and  it  is  alleged,  that  so  eifectually 
and  of  purpose  did  she  exert  her  influence  over  him,  that 
before  he  lost  his  reason  he  became  estranged  from  the  com- 
plainants, and  her  influence  over  him  became  increased  until 
"  he  was  entirely  moldable  at  her  will  like  clay  in  the  hands 
of  the  potter."  And  it  is  also  alleged,  that,  in  1860,  the  testa- 
tor "  was  very  sick,  and  for  so  long  a  time  that  his  mental  and 
physical  being  became  wrecked  and  disorganized  and  his  mind 
deranged,  from  which  he  never  recovered,  and  that  his  derange- 
ment was  to  such  extent  that  he  was  not  fit  to,  and  was  unable 
to,  transact,  properly,  his  ordinary  business,  and  so  continued 
until  his  death." 

It  is  further  alleged,  that  after  a  partial  recovery  from  this 
illness,  the  testator  was  more  under  the  control  of  his  wife,  and 
was  the  mere  willing  and  passive  instrument  in  her  and  her 
children's  hands,  who  purposely  exercised  this  influence  over 
him  greatly  to  the  intended  damage  of  the  complainants ;  and 
that,  while  he  was  in  this  state  of  unsound  mind  and  incapable 
of  understanding  or  doing  business,  and  controlhible  by  his 
wife,  about  the  18th  of  February,  1865,  she,  or  some  one, 
caused  and  procured  to  be  made  up  and  drawn  up,  the  will  in 
question,  and  did,  by  such  undue  influence,  before  and  at  that 
time  exercised  over  him,  cause  and  procure  him  to  attempt  to 
go  through  the  mere  formal  ceremony  of  attesting  the  paper 
80  procured  to  be  drawn  up  as  and  for  his  last  will  and  testa- 
ment. 

The  bill  prays,  that  defendants  be  required  to  prove  the 
writing  to  be  the  last  will  of  Carmichael,  and,  in  default  thereof, 
his  property  shall  be  declared  "  intestate  estate,"  and  the  will 
and  all  the  proceedings  in  the  County  Court  establishing  tlie 
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will  be  set  aside,  and  the  letters  testamentary  granted  to  Sarah 
Carmichael  be  annulled. 

Answers  were  duly  filed  denying  all  the  material  allegations 
of  the  bill  as  to  undue  influence,  and  the  unsoundness  of  mind  of 
the  testator. 

An  issue  was  made  up  whether  the  writing  produced  was  or 
not,  the  will  of  Hezekiah  Carmichael  deceased,  and  submit- 
ted to  a  jury,  who  on  a  second  trial  found  that  the  writing  pro- 
duced was  not  the  will  of  Carmichael. 

A  motion  for  a  new  trial  was  made  by  the  defendants,  and 
overruled,  to  which  exception  was  taken,  and  thereupon  the 
court  decreed  as  prayed. 

The  record  is  brought  here  by  appeal,  and  this  decree  alleged 
as  error. 

The  principal  point  argued  is,  that  the  verdict  of  the  jury 
is  not  sustained  by  the  evidence. 

It  appears,  from  the  evidence,  the  testator  had  been  twice 
married,  the  complainants  being  the  issue  of  the  first  marriage, 
and  naturally  jealous  of  any  partiality  manifested  by  their 
father  for  their  sister  of  the  half  blood,  and,  as  not  unfrequently 
is  the  case,  suspicious  of  the  conduct  of  the  step-mother,  the 
instincts  of  nature  teaching  her  to  take  care  of  herself  and  her 
own  progeny,  to  the  disinherison,  if  need  be,  of  others  equally 
entitled  to  the  father's  estate. 

We  have  looked  carefully  into  the  testimony  to  sustain  the 
allegations  of  the  bill,  and  find,  as  it  respects  that  of  undue 
influence  on  the  part  of  the  wife  and  children,  there  is  not  one 
fact  proved  from  which  such  an  inference  can  be  reasonably 
drawn.  There  is  not  the  slightest  evidence  the  wife  made  use 
of  the  natural  and  proper  influence  of  her  position  to  induce 
the  testator  to  make  a  will,  and  the  will  itself  shows  no  provis- 
ion was  made  by  it  for  his  wife,  giving  her  only  what  the  law 
allowed  her,  and  appointing  her  executrix.  Her  children,  it  is 
true,  are  preferred  to  the  complainants,  but  there  is  not  a  parti- 
cle of  evidence  the  testator  was  induced  to  the  preference  by 
any  thing  they  or  either  of  them  said,  did,  or  contrived.  The 
complainants  were  married  and  absent  from  the  home  circle,  and 
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whose  husbands  had  not  his  confidence  and  regard,  as  it  plainly 
appears  from  the  testimony,  and  who,  the  testator  believed, 
would  not  make  a  good  use  of  a  bequest  to  their  wives.  It  is 
not  uncommon,  as  all  observation  shows,  that  a  father,  in  dis- 
posing of  his  property,  is  quite  apt  to  lean  in  favor  of  those 
around  him,  and  in  hourly  and  daily  communication  with  him. 
His  right  to  be  so  influenced  none  can  question,  and  his  ca- 
prices, no  matter  how  apparently  unjust,  if  they  do  not  amount 
to  insane  delusions,  and  are  not  traceable  to  undue  influence 
exercised  over  him,  courts  cannot  disturb. 

It  would  seem,  from  the  evidence  in  the  cause,  that  the  tes- 
tator was  not  a  person  who  could  be  influenced  against  his 
own  convictions  of  duty.  He  was  a  self-reliant,  business  man, 
of  a  capacity  more  than  ordinary,  obstinate  and  self-willed, 
always  having  his  own  way  in  every  matter,  and  coming  to 
conclusions  by  his  own  undivided  judgment.  As  to  alleged 
unsoundness  of  mind,  there  is  not  a  scintilla  of  evidence  going 
to  establish  it ;  but  the  contrary,  that,  to  tlie  last,  though  physi- 
cally disabled  by  age,  his  mind  was  in  full  vigor  beyond  that 
of  most  men. 

It  appears,  from  the  record,  the  testator  made  two  wills,  the 
one  in  question  dated  February  18,  1865,  and  one  dated  in 
August  of  the  same  year,  both  of  which  were  before  the  jury, 
and  both  of  which  were  attested  by  the  same  witness,  Elisba 
Dayton.  He  alone  signed  his  name  as  a  witness  to  the  August 
will,  while  that  of  February  was  attested  by  the  requisite 
number  of  witnesses,  of  whom  Elisha  Dayton  was  one  and  his 
wife,  Mary,  the  other. 

It  was  insisted  by  the  complainants,  that  the  August  will 
was  the  one  which  the  testator  wished  to  establish,  and  to 
which  he  desired  the  attestation  of  Mrs.  Dayton  with  that  of 
her  husband,  and  that,  for  sinister  purposes,  the  widow,  when 
directed  by  the  testator  to  produce  the  will  for  Mrs.  Dayton's 
signature,  fraudulently  produced  the  will  of  February,  and  so 
that  received  the  proper  attestation,  instead  of  the  will  of 
August,  1865.  It  is  sufficient  to  say,  in  answer  to  this  ground 
of  claim,  that  it  is  nowliere  alleged  in  the  bill,  there  was  such 
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a  substitution  of  wills,  nor  any  allusion  to  such  a  fact,  nor  is 
the  bill,  in  any  sense,  predicated  upon  such  a  fact,  but  simply 
upon  the  grounds  of  undue  influence,  and  incapacity  to  make 
a  will. 

On  the  long  established  doctrine  of  this  court,  as  well  as 
of  other  courts,  the  complainants  could  not  prevail  on  the  fact 
of  substitution,  if  proved,  as  it  is  not  alleged  in  the  bill.  They 
are  not  permitted  to  state  a  case  one  way  in  their  bill,  and 
make  another  and  a  different  case  by  the  testimony.  McKay 
V.  Bissett,  5  Gilm.  499;  White  v.  Morrison,  11  111.  361; 
Rowan  v.  Bowles,  21  id.  17 ;  Chaffin  v.  Heirs  of  Kiinball,  23 
id.  36,  and  many  other  cases  at  law  as  well  as  in  chancery. 

Some  objection  was  made  to  the  proof  of  the  execution  of 
the  will,  which  is  without  force.  The  will  in  question  was 
executed  according  to  all  the  formalities  of  the  statute.  Scates' 
Comp.  1180. 

The  question  on  which  the  jury  found  their  verdict,  and  on 
which  instructions  one  and  two  for  complainants  were  based, 
was  not  before  the  jury,  and,  consequently,  they  should  not 
have  been  given. 

We  see  no  ground  upon  which  the  decree  can  be  sustained. 
There  is  an  entire  absence  of  proof  of  any  of  the  allegations 
of  the  bill. 

The  decree  must  be  reversed  and  the  cause  remanded. 

Decree  reversed. 


The  People  of  the  State  op  Illinois  ex  rel.  James 

P.  Page 

V. 

The  Board  of  Trade  of  the  City  of  Chicago. 

1.  Corporations — for  what  causes  may  disfranchise  a  meniber.  Corpora- 
tions have  an  inherent  power  of  disfranchisement,  for  either  one  of  three 
causes,  viz. :  1.  For  offenses  having  no  immediate  relation  to  a  member's 
corporate  duty,  but  of  so  infamous  a  nature,  as  to  render  him  unfit  for  the 
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society  of  honest  men.    2.   For  an  offense  against  the  member's  duty  as  a 
corporator.     3.  For  offenses  compounded  of  the  two. 

2.  Same  —  validity  of  a  particular  iy-law  —  sustaiiied.  By  the  sixth  section 
of  the  charter  of  the  board  of  trade  of  the  city  of  Chicago,  power  is  granted 
to  admit  or  expel  such  persons  as  they  may  see  fit,  in  manner  to  be  prescribed 
by  the  rules,  regulations  or  by-laws  thereof,  and,  under  this  grant,  the  board 
adopted  a  by-law,  providing,  that,  if  a  member  failed  to  comply  with  a  busi- 
ness contract  made  with  another  member,  upon  satisfactory  proof  of  such 
fact,  he  should  be  expelled :  held,  that  such  by-law  was  valid,  being  clearly 
within  the  power  of  the  corporation  to  enact. 

3.  Same  —  rules  and  regulations  of,  memhers  hound  hy  —  if  valid.  When  a 
person  becomes  a  member  of  a  corporation,  he  thereby  voluntarily  submits 
himself  to  the  operation  of  all  laws  in  force  for  its  government,  and  by 
implication  agrees  to  be  bound  by  them,  so  far  as  they  are  within  the  corpo- 
rate authority  to  enact. 

4.  Same  —  iy-laios  of —  must  he  in  consonance  with  their  nature  and  object. 
The  nature  and  purposes  for  which  a  corporation  was  created,  is  the  controlling 
consideration  in  determining  the  validity  of  its  by-laws;  and  if  they  are 
foreign  to  its  character,  and  a  departure  from  its  purposes,  they  are  void ;  if 
otherwise,  and  they  are  in  harmony  vdth  the  general  laws,  they  are  valid. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
Eeastus  S.  Williams,  Judge,  presiding. 

The  facts  in  this  case  are  fully  stated  in  the  opinion. 

Messrs.  Monroe  &  McKinnon,  for  the  appellant. 

Messrs.  Aekington  &  Dent,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 

This  was  an  application  by  Page  to  the  Circuit  Court  of 
Cook  county,  for  a  mandamus  to  compel  the  board  of  trade 
of  Chicago  to  restore  him  to  full  membership,  from  the  privi- 
leges of  which  he  had  been  suspended.  The  court  dismissed 
the  petition  and  the  relator  appealed. 

It  appears  by  the  petition,  that  on  the  14th  of  May,  1867, 

Page  sold  to  Stevers  and  Brown,  also  members  of  the  board  of 

trade,  a  quantity  of  corn,  deliverable  at  any  time  thereafter 

during  the  month;   that  on  the   21st  of  May,  corn   having 

8  —  45th  Itx. 
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advanced  in  price,  he  offered  to  pay  tlie  purchasers  $500,  to 
rescind  the  contract ;  that  they  accepted  his  offer,  and  on  the 
same  day  he  paid  them  $100  in  money,  and  executed  to  them 
his  promissory  note  for  $400,  payable  on  demand ;  that,  Page 
failing  to  pay  when  requested,  Stevers  and  Brown  made  a 
complaint  to  the  board  of  directors;  that  Page  appeared  and 
admitted  the  indebtedness,  but  said  he  was  unable  to  pay,  and 
thereupon  the  board  made  an  order,  in  accordance  with  the  fifth 
by-law,  suspending  him  from  the  privileges  of  the  board. 

All  the  authorities  on  this  subject  unite  in  saying,  that  cor- 
porations have  an  inherent  power  of  disfranchisement  for  either 
one  of  three  causes:  first,  for  offenses  having  no  immediate 
relation  to  a  member's  corporate  duty,  but  of  so  infamous  a 
nature  as  to  render  him  unfit  for  the  society  of  honest  men ; 
second,  for  an  offense  against  the  member's  duty  as  a  corpor- 
ator; and  third,  for  offenses  compounded  of  the  two.  The 
power  to  expel  for  these  causes  is  manifestly  essential  to  the 
healthful  existence  of  the  corporate  body,  and  does  not  depend 
on  a  specific  grant.  But  in  the  case  before  us,  the  power  of 
expulsion  does  not  rest  merely  on  these  general  principles. 
Tlie  sixth  section  of  the  charter  of  the  board  of  trade  provides, 
that  "  said  corporation  shall  have  the  right  to  admit  or  expel 
such  persons  as  they  may  see  fit,  in  manner  to  be  prescribed  by 
the  rules,  regulations,  or  by-laws  thereof."  Here  is  a  specific 
grant  of  power,  in  terms  so  general  that  the}''  seem  to  leave  the 
causes  of  disfranchisement  at  the  discretion  of  the  corporation, 
subject  only  to  the  one  limitation,  that  the  proceeding  shall 
follow  the  "  rules,  regulations,  or  by-laws,"  ITot withstanding 
the  generality  of  this  language,  however,  it  is  doubtless  true, 
as  insisted  by  the  counsel  for  appellant,  that  the  discretion 
here  granted  is  not  purely  arbitrary,  but  can  be  exercised 
only  for  some  just  and  reasonable  cause.  It  would  hardly 
be  contended,  for  example,  that  a  by-law  would  be  valid 
which  should  seek  to  disfranchise  members  unless  they  would 
attend  a  particular  church,  or  send  their  children  to  a  par- 
ticular school.  These  would  be  subjects  so  utterly  aloof  from 
the  objects  for  which  the  corporation  was  created,  that  we  can 
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not  suppose  the  legislature  intended  to  clothe  it  with  the 
right  of  controlling  the  action  of  its  members  in  these  matters. 
The  question  is,  then,  does  the  by-law  under  which  the 
relator  was  expelled  fall  within  the  category  of  just  and 
reasonable  regulations  ?     That  by-law  is  as  follows  : 

"  In  case  any  member  of  the  association,  having  made  any 
business  contract,  either  written  or  verbal,  and  failing  to  com- 
pl}^  promptly  with  the  terms  of  such  contract,  shall,  upon  the 
representations  of  an  aggrieved  member  to  the  board  of  direc- 
tors, accompanied  with  satisfactory  evidence  of  the  facts,  be  by 
them  suspended  from  all  privileges  of  membership  in  the  asso- 
ciation, until  such  contract  is  equitably  or  satisfactorily  arranged 
or  settled,  when  he  may  be  restored  to  membership,  and  it 
shall  be  the  duty  of  the  board  of  directors  to  cause  to  be  publicly 
announced  the  suspension  or  restoration  of  any  member  under 
this  rule." 

The  counsel  for  appellant  contend  that  this  by-law  is  unjust 
and  unreasonable,  and  beyond  the  power  of  the  corporation  to 
enact. 

One  of  the  objects  for  which  the  board  of  trade  was  created, 
undoubtedly  was,  to  promote  a  high  standard  of  commercial 
honor  and  commercial  credit  in  the  city  of  Chicago,  by  secur- 
ing among  the  members  of  the  board  a  prompt  discharge  of 
their  pecuniary  obligations,  contracted  in  their  dealings  with 
each  other,  without  a  resort  to  the  expensive  and  dilatory  pro- 
cedure of  a  court  of  law.  In  order  to  accomplish  this,  the 
charter  authorizes  the  board  to  create  within  itself  tribunals  of 
reference  and  arbitration,  by  whose  decision  the  members  shall 
be  bound.  But  it  does  not  confine  the  board  to  the  use  of  these 
means  for  the  attainment  of  these  objects.  It  expressly  gives 
the  power  of  expulsion,  and  under  that  power  the  corporation 
has  adopted  this  by-law,  providing  that,  if  a  member  fails  to 
comply  with  a  business  contract  made  with  another  member, 
he  shall  be  expelled.  This  is  somewhat  different  from  the 
adjustment  of  disputes,  which  are  properly  referable  to  the 
committees  of  reference  and  arbitration.     It  applies  to  cases  of 
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non-compliance  witli  contracts  about  which  there  is  no  dispute 
necessary  to  be  referred  to  one  of  these  committees,  as  there 
was  none  in  the  present  case.  It  certainly  can  not  be  said  that 
this  rule  was  not  germane  to  the  purposes  for  which  the  cor- 
poration was  created.  In  our  judgment,  though  it  might 
sometimes  operate  harshly,  it  is  well  adapted  to  secure  tlie 
object  we  have  above  named,  and  preserve  the  high  character 
and  credit  of  the  board.  That  a  corporation,  purely  commer- 
cial in  its  character,  would  soon  cease  to  be  respected  or 
respectable  if  it  tolerated  among  its  members  a  violation  of  an 
undisputed  contract,  is  a  proposition  too  plain  for  argument. 
Perhaps  the  rule  would  have  been  better  if  it  had  allowed  more 
discretion  to  the  board  of  directors,  to  be  exercised  in  cases  of 
misfortune  and  not  of  fault ;  but  this  does  not  touch  the  question 
of  power,  and  is  a  matter  wholly  for  the  decision  of  the  cor- 
poration itself.  That  the  rule,  even  in  its  present  form,  is 
either  unreasonable  or  unjust  we  can  not  hold.  Even  if  thei'e 
had  been  no  express  grant,  in  the  charter,  of  a  power  of  expul- 
sion, we  should  be  inclined  to  hold,  that  a  prompt  performance, 
by  the  members,  of  their  contracts  with  each  other,  was  so 
important  to  the  well-being  of  such  a  corporation  as  this,  that 
a  member,  failing  in  this  regard,  w^as  guilty  of  a  breach  of  liis 
duty  as  a  corporator,  and  if  the  corporation  thought  proper  to 
pass  a  by-law  making  such  breach  of  duty  a  ground  of  disfran- 
chisement, the  act  would  have  to  be  sustained,  as  an  exercise 
of  its  inherent  power,  under  the  rules  of  the  common  law. 

The  remarks  of  counsel  as  to  the  alleged  hardship  of  the 
rule,  do  not  seem  to  be  applicable  in  the  present  case.  It  is 
apparent  that,  when  the  relator  made  this  contract,  he  knew 
he  could  not  perform  it  in  case  the  price  of  corn  should  rise. 
There  was  no  misfortune  in  the  case,  except  that  the  market 
took  a  different  direction  from  what  he  had  anticipated.  He 
knew  what  the  rules  of  the  board  were.  By  becoming  a  mem- 
ber he  had  voluntarily  submitted  himself  to  their  operation, 
and  by  implication  agreed  to  be  bound  by  them,  so  far  as  they 
were  within  the  power  of  the  board  to  make.  He  knew  wIumv 
he  entered  into  this  contract  that  he  could  perform  it  only  by 
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accident,  and  what  was  the  penalty  of  non-performance.  There 
is,  therefore,  no  special  hardsliip. 

Counsel  for  appellant  have  quoted  several  cases  as  being 
much  in  point,  to  which  it  is  proper  to  refer.  The  first  is  that 
of  Rex  V.  The  Mayor  of  Liverpool^  2  Burr.  732.  Joseph  Clegg 
liaving  been  expelled  from  the  common  council  of  the  city  of 
Liverpool,  applied  to  the  King's  Bench  for  a  mandamus  to 
restore  him.  The  return  of  the  mayor  showed,  as  cause  for  the 
expulsion,  that  Clegg  had  become  a  bankrupt.  The  court  held 
the  cause  unsuflieient.  The  difference  in  principle  between 
that  case  and  the  one -at  bar  is  palpable.  The  city  of  Liverpool 
was  a  municipal  corporation,  created  for  purposes  wholly  dif- 
ferent from  those  of  this  board  of  trade.  There  is  hardly  a 
point  of  resemblance  between  the  two,  and  a  cause  which 
would  render  a  person  an  improper  member  of  the  one,  might 
not  affect  him  in  reference  to  the  other.  We  should  not  hesi- 
tate in  holding,  that  bankruptcy  was  no  ground  for  disfran- 
chising a  member  of  a  municipal  common  council,  however 
grave  we  may  deem  it  as  a  disqualification  for  a  board  of 
trade. 

The  case  of  the  Commonwealth  v.  St.  Patrick  Benevolent 
Society,  2  Binney,  448,  is  also  cited.  There  one  member  of  the 
society  had  vilified  a  fellow  member,  in  violation  of  a  by-law, 
and  had  been  expelled.  The  society  was  created  for  the  pur- 
pose of  aiding  its  members  when  in  need,  and  of  relieving  dis- 
tressed Irishmen  emigrating  to  the  United  States,  Chief  Jus- 
tice TiLGHMAN,  delivering  the  opinion  of  the  court,  said  :  "  My 
opinion  will  be  founded  on  the  great  and  single  point  on  which 
the  case  turns.  Is  this  by-law  necessary  for  the  good  govern- 
ment and  support  of  the  affairs  of  the  corporation  ?  I  can  not 
think  that  it  is,  *  *  -^t  q^^  mature  reflection  it  appears  to 
me  that,  without  an  express  power  in  the  charter,  no  man  can 
be  disfranchised  unless  he  has  been  guilty  of  some  offense 
which  either  affects  the  interests  or  good  government  of  the 
corporation,  or  is  indictable  by  the  law  of  the  land."  The 
court  thereupon  awarded  a  peremptory  mandamus,  restoring 
the  relator  to  the  privileges  of  membership.     It  will  be  observed 
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tliis  decision  is  placed  upon  the  ground,  that  the  by-law  had 
no  connection  with  the  objects  of  the  corporation. 

Tlie  decision  in  the  case  of  The  People  v.  The  Medical 
Society  of  the  County  of  Erie,  24  Barb.  571,  rests  on  the  same 
ground.  The  court  there  held,  that  a  society  chartered  merely 
for  the  promotion  of  medical  science  had  no  right  to  decide 
what  fees  its  members  should  charge  for  their  professional 
services,  and  to  expel  a  member  who  had  disregarded  sach  a 
regulation.  The  court  ask :  "  Can  it  be  said  with  any  plausi 
bility  that  the  establishment  of  a  tariff  of  prices  for  medical 
Bervices  was  a  legitimate  object  of  the  creation  of  the  corpora- 
tion, or  that  it  was  necessary,  or  in  any  degree  contributed  to 
the  accomplishment  of  the  purposes  or  objects  for  which  the 
law  authorized  the  corporation  ?  " 

In  these,  and,  indeed,  in  all  the  cases,  the  controlling  con- 
sideration is,  the  nature  and  purpose  of  the  corporation.  If  a 
by-law  is  clearly  alien  to  its  nature  and  a  departure  from  its 
purpose,  it  will  be  held  tdtra  vires  and  void ;  if  not,  and  it  is 
consistent  with  the  general  laws  of  the  land,  it  will  be  valid. 

It  is  stated  in  the  petition,  though  not  urged  in  the  argument 
for  appellant,  that  the  relator  had  no  corn  when  he  made  the 
contract  with  Stevers  and  Brown  for  future  delivery,  and  that 
the  contract  was  therefore  void  under  the  act  of  1867,  concern- 
ing "  warehousemen."  The  record,  however,  shows  that  no 
question  of  this  character  was  made  before  the  board  of  directors 
when  the  matter  was  heard.  On  the  contrary,  the  relator 
distinctly  admitted  his  indebtedness,  and  neither  averred,  nor 
offered  to  prove,  that  his  note  had  been  given  in  settlement  of 
a  contract  prohibited  by  the  act  in  question.  He  cannot, 
therefore,  now  complain  of  the  action  of  the  board  as  violative 
of  that  law,  or  ask  us  to  set  aside  their  action  on  that  ground. 
He  prays  a  mandamus  because,  as  he  claims,  the  action  of  the 
board  was  illegal.  In  deciding  whether  it  was  so,  we  must 
take  his  case  as  he  made  it  before  the  board.  In  this  view  it 
is  unnecessary  to  decide  on  the  constitutionality  of  the  la^w 
which  has  been  briefly  argued  by  counsel  for  appellee. 

The  judgment  must  be  affirmed.  Judgment  affirmed. 
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Michael  Grob 

V. 

William  H.  W.  Cushman. 

1.  Evidence  —  of  wliat  courts  will  take  judicial  notice  —  legislative  journala. 
Courts  -will  not  take  judicial  notice  of  the  contents  of  the  journals  of  the 
legislature. 

2.  When  the  legislative  journals  are  relied  on,  they  must  be  brought  before 
the  courts  as  evidence.     But  when  offered  they  prove  their  own  authenticity. 

3.  Chancery — defaults.  The  defendant  to  a  bill  must  appear  at  the  re- 
turn day  and  interpose  his  defense  ;  if  he  fails  to  do  so,  the  bill  may  be  taken 
pro  confesso  against  him. 

4.  Defaults  — practice.  There  is  no  known  rule  of  practice  which  requires 
a  rule  to  answer  instanter  before  a  decree  pro  confesso  can  be  taken. 

5.  Practice  —  evidence  in  chancery — reference  to  master.  A  case  maybe 
referred  to  a  master  to  hear  and  report  evidence  after  the  issues  are  formed. 
Either  party  can  introduce  before  him  such  evidence  as  he  may  choose. 

6.  In  chancery  cases  parties  may  take  evidence  before  the  master,  or  by 
depositions,  or  they  may  introduce  oral  testimony  on  the  hearing.  Either  or 
all  these  modes  may  be  resorted  to. 

7.  The  granting  of  leave  to  answer  after  a  decree  pro  confesso,  order  of 
reference  to  a  master  and  a  report  of  evidence,  does  not  affect  thei  order  of 
reference  or  the  evidence  taken  under  it. 

8.  Chancery  —  decree  must  be  sustained  by  proof.  The  proof  upon  which 
a  decree  is  rendered  must  appear  in  the  record  in  some  manner,  or  the  decree 
must  find  the  facts  to  have  been  proved,  unless  the  same  are  admitted  in  the 
answer. 

9.  Redemption  —  rigJit  of  subsequent  incumbrancers.  Where  a  purchaser 
under  a  decree  of  foreclosure  bids  more  than  the  amount  actually  due  on  the 
decree,  and  costs,  for  the  purpose  of  defrauding  a  judgment  creditor,  having  a 
junior  lien,  the  latter,  upon  showing  the  fraud,  will  be  entitled  to  redeem  by 
paying  the  same  sum  as  if  the  mortgaged  premises  had  sold  for  the  amount 
of  the  decree  and  costs. 

Wkit  of  Ereor  to  the  La  Salle  County  Court. 

This  was  a  bill  in  chancery  filed  in  the  County  Court  of  La 
Salle  county,  -by  Cushman  against  Michael  Grob  and  otherSo 
The  bill  alleges,  that  one  Michael  Minehard  was  the  owner  of 
certain  lands  in  La  Salle  county,  subject  to  a  mortgage  of 
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$1,400,  to  one  Wylie,  dated  in  1861  ;  that  in  October,  1864, 
oneWm.  H.  Robinson  recovered  a  judgment  against  Minehard 
for  $1,000,  in  the  Circuit  Court  of  said  La  Salle  county,  upon 
which  execution  was  duly  issued  and  levied  upon  the  premises 
described,  and  the  land  sold  on  the  3d  of  December,  1864,  sub- 
ject to  said  mortgage,  to  George  H.  Rugg,  for  $650 ;  that  on 
the  1st  of  January,  1865,  the  certificate  of  purchase  was 
assigned  to  the  complainant. 

That  on  the  9tli  day  of  December,  1865,  "Wylie  obtained  a 
decree  of  foreclosure  upon  his  mortgage,  and  that  the  premises 
were  sold  under  the  decree,  on  the  3d  day  of  January,  1866, 
and  bid  off  by  one  Crooker,  who  was  attorney  for  Wylie,  for 
the  sum  of  $2,600,  and  that  no  money  was  paid  at  the  sale ; 
that  Crooker  afterward,  as  the  attorney  for  Wylie,  receipted 
for  the  amount  of  the  decree,  interest  and  costs,  $1,655,T4,  as 
having  been  paid  by  Michael  Grob,  the  plaintiff  in  error,  and 
for  the  balance  presented  the  receipt  of  Hough,  attorney  for 
Minehard,  for  $944.26,  as  having  been  paid  by  Grob,  and 
induced  the  master  in  chancery  to  issue  a  certificate  of  pur- 
chase to  said  Grob,  reciting  that  the  premises  had  been  sold 
to  him  for  $2,600 ;  that  $2,600  is  the  full  value  of  the  land  ; 
that  Hough  &  Crooker  were  Minehard's  attorneys  in  the  suit 
brought  against  him  by  Robinson  :  that  Grob  was  Minehard's 
son-in-law. 

The  bill  further  alleges,  that,  in  point  of  fact,  Minehard 
never  received  the  $944.26,  and  that,  long  after  the  sale, 
Wyle  received  from  Grob  the  amount  of  the  decree,  and  that 
no  other  or  greater  amount  was  ever  paid  by  Grob,  or  any  one 
for  him,  on  the  purchase,  but  that  Grob  fraudulently  claimed 
to  have  paid  the  whole  $2,600  upon  the  ptirchase ;  and  alleges 
that  the  whole  thing  was  a  conspiracy  to  cheat  and  defraud 
the  owner  of  the  judgment. 

The  bill  further  alleges,  that,  on  the  1st  day  of  January, 
1867,  two  days  before  the  expiration  of  twelve  months  from 
the  day  of  sale,  the  complainant  tendered  to  Grob,  who  still 
held  the  certificate  of  purchase,  the  sum  of  $1,665.75,  with 
interest  at  the  rate  of  ten  per  rent  from  date  of  sale.     That 
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Grob  declined  to  receive  tlie  money  and  surrender  the  certifi- 
cate unless  the  complainant  should  pay  him  $2,600  with  ten 
per  cent  interest  from  date  of  sale. 

That  the  complainant,  on  the  21st  of  February,  1867, 
received  from  tlie  sheriff  of  La  Salle  county  a  deed  for  said 
premises,  the  same  not  having  been  redeemed  from  the  sale  on 
Robinson's  judgment;  and  that  the  complainant  now  owns 
the  same,  subject  to  the  amount  equitably  due  on  the  certificate 
held  by  Grob,  on  the  foreclosure  sale,  which  is  only  said  sum 
of  $1,655.74,  together  with  interest  thereon,  from  the  date  of 
sale  to  the  date  of  tender. 

The  bill  further  alleges,  that  the  complainant  was  also,  at 
the  time  of  the  tender  to  Grob,  the  owner  of  the  unpaid  bal- 
ance of  the  Robinson  judgment,  over  and  above  the  amount 
made  on  the  execution,  and  as  judgment  creditor,  he  did,  on 
the  19th  day  of  February,  1867,  and  before  the  expiration  of 
fifteen  months  from  the  sale  to  Grob,  tender  to  Grob  the  sum 
of  $1,843.02,  being  the  $1,655.74,  and  ten  per  cent  interest 
thereon  from  the  date  of  sale,  and  that  Grob  wholly  refused  to 
receive  the  same. 

The  complainant  asks  to  be  allowed  to  redeem  by  paying 
$1,655.74  and  interest.  Oath  of  defendants  was  waived.  Sum- 
mons was  issued,  returnable  to  the  March  Term,  1867,  and  was 
duly  served. 

The  defendants  not  appearing,  a  rule  M-as  entered  requiring 
them  to  answer  instanter,  and  a  decree  pro  confesso  taken. 
The  cause  was  referred  to  the  master  in  chancery  to  take  proof. 
Tlie  master  made  report.  After  the  filing  of  the  report,  at  the 
same  term,  the  defendants  appeared  and  entered  a  motion  to 
set  aside  the  default,  which  was  allowed,  and  the  answers  of 
Grob,  Crooker  and  Minehard  were  filed,  but  not  under  oath, 
their  oaths  being  waived.  The  answers  denied  all  the  material 
allegations  of  the  bill  relating  to  the  matters  in  controversy. 

The  complainant  dismissed  the  bill  as  to  Crooker,  and  filed  a 
replication  to  the  answers  of  Grob  and  Minehard. 

After  the  issues  were  formed,  the  cause  was  referred  to  a 
special  master  to  take  further  proof,  and  to  report  at  the  next 
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term.  Each  party  was  given  leave  to  examine  the  opposite 
party  before  the  special  master,  upon  ten  days'  notice. 

At  the  June  Terra,  1867,  the  special  master  filed  his  report,, 
that  lie  had,  at  the  instance  of  the  complainant,  notified  the 
defendants,  and  D.  L.  Hough,  by  subpoena,  to  appear  and 
testify,  but  they  failed  to  appear. 

The  first  report  of  the  special  master  gives  the  evidence  of 
Benjamin  F.  Shotwell,  who  testified  as  follows:  I  know  all  the 
defendants ;  on  the  3d  of  January,  1867,  the  complainant  gave 
me  $1,821.31,  with  instructions  to  look  up  and  find  out  who  had 
bid  off  the  premises  in  controversy  ;  I  found  that  it  had  been  bid 
off  by  James  C.  Crooker,  attorney  for  Allen  Wylie  ;  I  called 
upon  Wylie  and  asked  him  if  he  had  bid  off  the  land ;  he  said 
Crocker  liad  bid  it  off  for  liim ;  I  asked  if  he  still  held  the 
certificate  of  purchase;  he  said  no,  that  it  was  in  the  hands 
of  Jabez  C  Crooker,  and  that  sonie  time  in  the  month  of 
August,  1866,  some  man  came  to  him  from  Crooker,  stating 
that  the  amount  due  him  (said  Wylie)  liad  been  paid,  and  that 
the  amount  then  paid  was  about  $1,800;  I  then  asked  him  the 
name  of  the  person  who  paid  him  the  money ;  he  said  he  did 
not  recollect,  but  thought  he  was  the  son-in-law ;  here  he  hesi- 
tated for  some  time,  and  then  said  he  thought  it  was  Scher- 
merhorne,  and  that  he  lived  near  Mendota;  I  then  asked  him 
if  he  still  had  an  interest  in  the  certificate  of  purchase ;  he 
said  no ;  I  then  called  at  Crooker's  office ;  he  was  not  at  home; 
a  young  man  in  the  office,  Lucien  B.  Crooker,  informed  me 
that  he  thought  Michael  Grob  owned  the  land;  he  went  witli 
and  introduced  me  to  Grob ;  I  asked  Mr.  Grob  if  he  owned 
tlie  land  ;  he  said  that  he  did ;  I  asked  him  if  he  held  the  cer- 
tificates of  purchase ;  he  answered  and  said  that  Mr.  Crooker 
held  them ;  I  asked  him  if  they  belonged  to  Mr,  Crooker ;  he 
said  no,  they  belonged  to  hira  ;  I  then  asked  him  if  Mr.  Crooker 
was  holding  them  for  him,  and  he  said  yes ;  I  told  him  I  had 
some  money  to  make  him  a  tender  for  Mr.  W.  H.  W.  Cush- 
nian,  and  did  make  him  a  tender  of  $1,821.31 ;  I  read  to  him 
the  description  of  the  land  and  stated  to  him  the  amount  due 
on  the  decree  and  foreclosure  of  the  Wylie  mortgage,  with  the 
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amount  of  costs  and  interest  to  that  date ;  he  refused  to  take 
the  money  I  tendered  him;  I  told  him  the  money  would  be 
held  safe  at  his  order  at  Mr.  Oushman's  office,  in  Ottawa ;  I 
then  told  Grob  the  substance  of  my  conversation  with  Wylie, 
and  asked  him  if  he  was  the  man  who  purchased  the  certificate 
of  purchase  from  Wylie  in  July  or  August,  A.  D.  1866 ;  he 
said  lie  was ;  I  asked  him  how  much  money  he  paid  Wylie ;  he 
said  $1,700  or  $1,800;  I  called  in  the  latter  part  of  January, 
1867,  on  Michael  Minehard,  and  had  a  conversation  in  reference 
to  the  matter ;  he  said  Mr.  Grob  was  a  son-in-law,  and  lived 
at  Mendota,  and  worked  in  shoe  shop ;  he  (Minehard)  had 
never  received  a  cent  of  money  on  this  sale  from  any  body  ;  I 
then  asked  him  if  Mr.  D.  L.  Hough  had  not  paid  him  $900  on 
the  sale ;  he  said  not  one  cent ;  about  the  20th  of  February, 
A.  D.  1867,  I  made  a  tender  in  the  office  of  Jabez  C.  Crooker 
of  the  amount  of  $1,843.21,  on  account  of  Wm.  H.  W.  Cush- 
man, assignee  of  judgment  against  Michael  Minehard  ;  Mr. 
Jabcz  C.  Crooker  was  absent ;  Lucien  B.  Crooker  was  present ; 
he  declined  to  receive  the  money ;  I  then  called  upon  Michael 
Grob,  asked  him  if  he  was  then  the  owner  of  the  land  and  read 
him  the  description ;  he  said  he  was ;  I  asked  him  if  he  still 
owned  the  certificate  of  purchase  given  under  the  decree  of 
sale  on  Wy lie's  mortgage ;  he  said  he  was ;  I  then  made  him  a 
tender  of  $1,843.21,  for  Cushman,  the  complainant,  assignee  of 
judgment  against  Michael  Minehard ;  I  stated  to  him  where 
the  judgment  was,  the  amount,  when  given,  and  all  about  it; 
he  refused  to  receive  the  money ;  I  told  him  the  money  would 
be  held  subject  to  his  order  at  the  office  of  Wm.  H.  W.  Cush- 
man, in  Ottawa,  Illinois ;  I  made  the  same  statements  to  each 
of  the  persons  to  whom  I  made  the  tender,  as  hereinbefore 
stated ;  this  is  all  I  remember  now  in  the  matter. 

The  master  further  reported,  that,  from  the  evidence,  he 
found  the  amount  due  on  the  certificate  of  purchase  to  be 
$1,555.74,  with  interest  from  the  date  of  sale,  January  3,  1866. 

This  was  all  the  evidence  in  the  case. 

The  cause  came  on  for  hearing  at  the  June  Term,  1867, 
upon    the    bill,    answers,    replication    and    reports   of  special 
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master,  and  a  decree  was  rendered  allowing  the  complainants 
to  redeem,  upon  paying  the  sum  of  $1,821.31,  within  sixty 
days,  and  requiring  Grob  to  surrender  certificate  of  purchase, 
or  give  certificate  of  redemption,  Grob  brought  the  case  to 
this  court  by  writ  of  error. 

Messrs.  D.  L.  Hough  and  G.  S.  Eldredge,  for  the  plaintiff  in 

error. 

Messrs.  J.  O.  Glovek  and  Geokge  C  Campbell,  for  the 
defendant  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  is  first  insisted  that  the  La  Salle  County  Court  did  not 
have  jurisdiction  of  the  subject  matter  of  this  cause;  that 
the  act  of  the  legislature  under  which  jurisdiction  was  claimed, 
never  became  a  law  in  the  mode  prescribed  by  the  Constitution. 
And  counsel  in  their  argument  refer  to  the  journals  of  the 
house  in  support  of  the  position.  On  the  trial  below  no  evi- 
dence from  the  journals  was  introduced.  But  it  is  now  urged, 
that,  as  they  are  public  records,  this  court  will  take  judicial 
notice  of  them,  and  not  require  them  to  be  embodied  in  the 
evidence.  It  is  true,  that  they  are  public  records,  but  it  does 
not  follow  that  they  will  be  regarded  as  within  the  knowledge 
of  the  courts  like  public  laws.  Like  other  records  and  public 
documents,  they  should  be  brought  before  the  courts  as  evi- 
dence. But  when  offered  they  prove  their  own  authenticity. 
Until  so  produced  they  cannot  be  regarded  by  the  courts. 
This  is  the  rule  anounced  in  the  case  of  Illinois  Central  Rail- 
road  Company  v.  Wren,  43  111.  77. 

It  is  insisted,  that  the  court  below  erred  in  ruling  that 
appellants  answer  instanter,  and  for  failing  to  do  so  in  enter- 
ing a  decree  pro  confesso.  We  have  been  referred  to  no  law  or 
rule  of  practice,  nor  are  we  aware  of  any,  which  requires  the 
€ourt  to  enter  such  a  rule.  It  is  the  duty  of  a  defendant  to  a 
bill,  to  appear  at  the  time  he  is  required  by  the  summons,  and  to 
interpose  his  defense,  and,  failing  to  do  so,  he  is  in  default,  and 
the  bill  may  be  taken  pro  confesso  against  him.     If  he  desires 
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further  time  than  the  ten  days  allowed  by  law,  after  the  service 
to  prepare  his  defense,  he  should  apply  to  the  court  for  further 
time,  and  if  he  makes  no  defense,  the  practice  warrants  a  decree 
pro  confesso  on  the  return  day  of  the  summons  if  the  service 
is  sufficient. 

It  is  again  urged,  that  the  court  below  erred  in  referring  the 
case  to  the  master  after  the  issues  were  formed,  to  hear  and 
report  the  evidence.  In  this  nothing  irregular  is  perceived. 
Under  the  reference,  either  party  could  introduce  before  him 
Buch  evidence  as  he  might  choose,  or  they  might  take  deposi- 
tions of  witnesses,  or  introduce  oral  evidence  on  the  hearino- 
unless  it  be  in  cases  of  a  reference  to  state  an  account,  when 
all  of  the  evidence  should  be  brought  before  the  master ;  but,  on 
the  hearing  before  him,  it  may  be  by  deposition,  documentary  or 
oral  evidence,  or  either,  or  all  of  these  modes  may  be  resorted 
to  in  stating  the  account.     In  this,  then,  there  was  no  error. 

On  the  coming  in  of  the  master's  report,  appellants  came  into 
court,  and,  on  affidavits  of  merits,  obtained  leave  and  filed 
answers,  to  which  rej)lications  were  interposed,  and  the  case 
was  again  referred  to  the  master  to  take  proof,  and  to  report  to 
the  court.  At  the  next  term  of  the  court,  the  master  reported 
that  he  had  issued  a  subpoena  for  each  of  the  defendants  and 
D.  L.  Hough,  to  appear  before  him,  and  give  evidence  in  the 
case,  but  that  they  failed  to  appear,  or  to  obey  the  subpoena. 
He  reported  no  additional  evidence.  Thereupon,  tlie  court,  on 
a  final  hearing,  rendered  a  decree,  so  far  as  the  record  shows, 
on  no  other  evidence  than  the  admissions  of  the  answer  and  the 
first  report  of  the  master.  This  action  of  the  court  is  assigned 
for  error. 

It  is  urged,  that,  when  the  defendants  below  obtained  leave 
to  answer,  it  operated  to  vacate,  not  only  the  pro  confesso 
decree,  but  also  the  reference  to  the  master  and  his  report  of 
the  evidence  previously  taken  by  him.  This  latter  proposition 
we  think  is  not  true.  Had  depositions  been  properly  taken 
and  read  on  the  hearing,  a  decree  based  upon  them  been  ren- 
dered, and  subsequently  set  aside  and  vacated,  it  would  not  in 
the  slightest  degree  have  affected  the  depositions.     They  could, 
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if  otherwise  legal,  Lave  been,  read  on  any  subsequent  trial.  So 
in  this  case,  when  the  bill  was  taken  as  confessed,  the  court 
below  might  have  rendered  a  decree  and  granted  the  relief 
upon  the  pro  coTifesso  order  without  other  or  further  proof. 
But,  being  anxious  to  preserve  any  and  all  rights  which  either 
of  the  defendants  might  have,  the  court,  as  he  had.  the  unques- 
tioned right  to  do,  referred  the  case  to  the  master  to  hear  and 
report  the  evidence  in  support  of  the  truth  of  the  allegations 
of  the  bill,  before  rendering  a  decree.  It  then  follows,  that  the 
evidence  thus  taken,  reduced  to  writing  and  reported  to  the 
court  by  the  master,  was  as  legal  and  as  much  testimony  as  if 
the  depositions  had  been  taken,  under  the  statute,  before  any 
authorized  officer. 

The  question  then  is  presented,  whether  the  admissions  in 
the  answer,  and  the  evidence  reported  by  the  master,  sustain  the 
allegations  in  the  bill.  While  the  answer  is  not  under  oath,  still, 
the  bill  must  be  proved,  or  the  decree  can  not  be  sustained,  and 
the  proof  must  appear  in  the  record  in  some  manner,  or  the 
decree  must  find  the  facts  to  have  been  proved.  The  answer 
does  not  admit  the  recovery  of  the  judgment  by  Eobinson 
against  Minehard,  the  issuing  of  execution  or  the  sale  of  the 
mortgaged  premises  thereunder  to  Rugg  by  the  sherijff,  and 
the  assignment  of  the  certificate  of  purchase  by  Rugg  to  defend- 
ant in  error.  These  allegations  lie  at  the  foundation  of  com- 
plainant's claim  to  equitable  relief.  If  he  was  not  a  judgment 
creditor,  having  a  lien  on  the  land,  or  occupied  the  relation  of 
such  a  creditor,  he  had  no  right  to  redeem  from  the  sale,  under 
the  decree  of  foreclosure  of  Wylie's  prior  mortgage.  He  claimed 
in  his  bill,  that,  he  having  a  judgment  lien,  or,  rather,  having 
purchased  under  a  judgment  which  was  a  junior  lien  to  the 
mortgage  on  the  lands  in  controversy,  acquired  before  the  fore- 
closure was  had,  to  which  he  was  not  a  party,  he  had  the 
equitable  right  to  redeem,  by  paying  the  amount  of  the  decree 
of  foreclosure  with  interest  and  costs,  inasmuch  as  the  sale  for 
more  than  the  value  of  the  land  was  certainly  in  fraud  of  his 
right  of  redemption.  And,  the  land  having  been  thus  sold  for 
$1,000  more  than  that  sum,  he  could  not  redeem  by  paying  the 
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master  the  amount  of  the  decree  with  interest  and  costs,  but 
was  authorized  to  pay  it  to  the  holder  of  the  certificate  of  pur- 
chase under  the  decree.  It  was  therefore  essential,  to  obtain 
tlie  relief,  that  he  should  have  proved  these  allegations.  But 
we  find  nothing  in  the  record  to  establish  their  truth,  or  sus- 
taining the  charge  of  fraud. 

Defendant  in  error  holding  by  assignment  this  junior  lien 
of  a  judgment  creditor,  which  had  attached  to  the  mortgaged 
premises  before  the  foreclosure  suit  was  commenced,  the  decree 
and  sale  did  not  deprive  him  from  redeeming  from  the  sale 
under  the  decree.  And,  if  the  arrangement  by  which  Grob 
paid  $1,000  more  than  the  amount  of  the  decree  and  costs  was 
fraudulent,  that  could  not  deprive  defendant  in  error  of  the 
right  to  redeem  by  paying  the  same  sum  of  money  he  would 
have  been  required  to  do  had  it  been  sold  for  the  amount  of 
the  decree  and  costs.  If  the  fraud  should  be  established,  then 
defendant  in  error  would  show  himself  entitled  to  redeem  on 
those  terms.  But  in  this  case  there  is  no  evidence  of  the  fraud 
charged  in  the  bill.  Defendant  in  error,  having  placed  his 
right  to  redeem  for  that  sum  upon  the  ground  of  fraud  in 
Grob  and  the  mortgagor  and  mortgagee,  to  produce  a  sale  nom- 
inally for  more  than  the  decree  and  the  worth  of  the  land,  to 
prevent  him  from  redeeming,  he  should  be  held  to  the  proof 
of  the  allegation.  The  fraud  is  denied  by  the  answer,  and 
there  is  no  evidence  to  establish  it  in  this  record. 

The  allegations  of  the  bill  not  admitted  by  the  answer  must 
be  proved.  The  failure  of  plaintiffs  in  error  to  obey  the  sub- 
poena issued  by  the  master,  did  not  in  any  degree  change  the 
necessity  for  proof  in  the  case.  The  cause  was  at  issue,  and  it 
devolved  upon  complainant  to  establish  his  case  by  proofs. 
Their  failing  to  appear  and  testify  before  the  master  did  not 
amount  to  a  confession  that  the  allegations  of  the  bill  were 
true,  or  lessen  the  quantum  of  the  evidence  necessary  to  estab- 
lish their  truth. 

We  do  not  see  any  force  in  the  objection  urged,  that  a  bill 
will  only  lie  in  the  court  in  which  the  decree  was  rendered 
foreclosing  the  mortgage.     Defendant  in  error  was  not  made  a 
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party  to  that  suit,  and,  claiming  rights  in  no  wise  growing  out 
of  that  proceeding,  we  are  unable  to  perceive  why  any  court  of 
equity  having  jurisdiction  may  not  entertain  the  bill.  The 
parties  are  not  the  same,  the  right  sought  to  be  enforced  is  dif- 
ferent, and  hence  no  necessity  is  perceived  for  confining  the 
jurisdiction  alone  to  the  Circuit  Court.  Had  the  parties  hold- 
ing the  lien  under  the  judgment  been  made  parties  to  the  bill  to 
foreclose,  as  they  should  have  been,  then  a  different  question 
might  have  been  presented. 

For  the  errors  above  indicated,  the  decree  of  the  court  below 
must  be  reversed  and  the  cause  remanded  for  further  pro- 
ceedings. 

Decree  reversed. 


Samuel  Aldeeson 

V. 

William  Ennor. 

1.  Cause  of  action — contract  and  tort  —  money  had  and  received.  When 
mineral  has  been  obtained  by  a  trespass  upon  the  lands  of  another,  and  con 
verted  into  money,  the  trespass  may  be  waived,  and  an  action  of  assumpsit 
brought  for  the  proceeds. 

3.  Same — for  money  had  and  received — when  mayie  'brought.  An  action 
for  money  had  and  received  may  be  maintained,  whenever  a  party  has  obtained 
money  from  another,  which  in  equity  and  good  conscience  he  ought  not  to 
retain,  or  has  sold  the  property  of  another  and  converted  it  into  money. 

3.  iKSTEtrcTiONS  —  not  based  upon  evidence,  may  he  refused.  It  is  proper 
for  the  court  to  refuse  an  instruction  which  is  not  based  upon  any  evidence 
introduced. 

4.  Assumpsit — action  of — when  privity  between  parties.  A  and  B  were 
owners  of  adjoining  mineral  lands.  C  went  upon  the  land  of  B,  sunk  a  shaft, 
and  drifted  upon  the  land  of  A,  and  sold  the  mineral  raised  from  A's  land  to 
B  without  retainiag  the  royalty  due  to  A.  Held,  that  there  was  such  privity 
between  the  parties  as  would  create  a  liability,  it  being  a  custom  among 
miners  to  sell  the  mineral  raised  by  them,  the  buyer,  if  a  smelter,  retaining 
the  royalty  due  to  the  owner  of  the  land.  C  must,  therefore,  be  considered 
the  agent  of  A  in  the  sale  of  the  mineral  to  B. 

Appeal  from  the  Circuit  Court  of  Jo  Daviess  county;  the 
Hon.  Benjamin  B..  Sheldon,  Judge,  presiding. 
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The  facts  in  this  case  are  fully  stated  in  the  opinion. 
Mr.  D.  W.  Jackson,  for  the  appellant. 
^    Mr.  A.  L.  CuMiNGS,  for  the  appellee. 

Mr.   Chief  Justice   Beeese  delivered   the   opinion   of  the 

Court : 

This  was  an  action  of  assumpsit  on  the  common  counts, 
brought  to  the  Jo  Daviess  Circuit  Court,  by  William  Ennor 
against  Samuel  Alderson,  and  a  verdict  and  judgment  for  the 
plaintiff. 

To  reverse  this  judgment  the  record  is  brought  here  by 
appeal. 

The  only  point  made  here  is  upon  the  instructions  given  to 
the  jury. 

The  case  was  briefly  this:  Plaintiff  and  defendant  were 
owners  of  adjoining  tracts  of  land  in  the  lead  mine  region  not 
separated  by  any  visible  line.  The  defendant  was  also  a  joint 
owner,  with  one  Williams,  of  land  adjoining  his  laud  on  the 
east. 

It  is  the  custom  prevailing  in  that  locality,  that  miners, 
mining  on  land  without  making  any  agreement,  will  pay  a 
royalty  or  rent  of  one-sixth  of  the  mineral  raised,  to  the  owner 
of  the  fee.  Under  this  custom,  Dougherty  and  Beggins  went 
upon  defendant's  land  and  sunk  a  shaft  sixty  feet  deep,  and 
drifted  west  toward  the  land  of  the  plaintiff.  The  plaintiff 
staked  out  what  he  supposed  to  be  the  dividing  line  between 
his  land  and  the  defendant's,  and  told  the  miners  to  pay  the 
royalty  according  to  that  line. 

After  the  miners  had  drifted  west  to  that  line,  they  went 
over  on  to  the  land  of  plaintiff  by  his  permission,  and  sunk  a 
shaft  about  ten  feet  west  of  the  line  so  staked  out,  and  then 
drifted  east  to  intercept  the  drift  extending  west  on  the  land 
of  tiie  defendant. 

The  defendant,  being  dissatisfied  with  the  line  so  staked  by 
the  plaintiff,  in  July,  1865,  employed  a  surveyor  to  run  the 
line,  and  he  found  what  he  considered  the  true  line  to  be  thirty- 
9  —  45th  III. 
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seven  j%%  feet  west  from  the  plaintiff's  shaft,  and  that  tlie 
plaintiff,  in  staking  the  line,  had  made  a  mistake  against  him- 
self of  more  than  twenty-seven  feet.  In  the  fall  before  this 
line  was  run,  the  miners  sold  to  defendant  5,220  pounds  of 
mineral,  at  $100  per  thousand  pounds,  which  came  from  the 
land  between  the  line  run  by  the  surveyor  and  the  line  staked 
hy  the  plaintiff.  The  teams  of  one  Combellick  came  with  an 
order  from  defendant  and  took  the  mineral  away,  and  Combel- 
lick afterward  paid  the  miners  the  amount  coming  to  them. 

The  value  of  this  mineral,  in  cash,  was  $522,  one-sixth  of 
which,  eighty-seven  dollars,  was  the  claim  of  the  plaintiff  as 
rent,  and  which  the  defendant  received  and  refused  to  pay  over 
to  the  plaintiff.  For  this  the  action  was  brought,  and  a  recov- 
ery had  of  eighty-seven  dollars. 

The  instruction  given  for  the  plaintiff,  to  which  the  defend- 
ant excepted,  was  as  follows:  "If  the  jury  believe,  from  the 
evidence,  that  the  witnesses  Dougherty  and  Beggins  raised 
5,200  pounds  of  mineral  from  the  land  of  the  plaintiff,  and 
sold  and  delivered  the  same  to  the  defendant,  as  a  smelter,  at 
$100  per  thousand,  and  that  he  retained  in  his  hands  the  one- 
sixth  of  said  mineral  as  rent,  and  has  converted  the  same  into 
money,  then,  in  that  case,  unless  he  has  shown  that  he  has 
paid  the  same  out  in  good  faith  to  some  other  party  claiming 
the  same,  the  jury  are  authorized  to  find  for  the  plaintiff 
the  amount  of  money  so  received  by  the  defendant  for  such 
mineral." 

Appellant,  in  his  objections  to  this  instruction,  gives  us 
interesting  information  in  regard  to  the  manner  in  which  this 
sort  of  mining  is  conducted  in  the  mineral  region  of  our  State. 
He  says  the  greater  portion  of  the  mineral  there  raised  is 
raised  by  individuals  or  associations  on  the  lands  of  others ; 
that  parties  desiring  to  mine  usually  make  an  arrangement 
with  the  owner  of  the  land  to  go  upon  it  and  dig  for  mineral, 
paying  a  portion,  varying  from  one-fourth  to  one-tenth,  of  the 
amount  raised,  to  the  owner,  for  the  privilege.  The  mineral  is 
usually  sold  by  the  miner  to  the  smelters,  though  not  always, 
and,  by  the  act  of  1861,  of  the  general  assembly,  the  miner  in 
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selling  is  obliged  to  disclose  to  the  purchaser  where  the  min- 
eral was  obtained.  At  the  time  of  the  sale,  the  miner  usually 
discloses  wliat  portion  of  the  mineral  he  has  agreed  to  pay  as 
royalty,  or  rent,  for  the  privilege  of  mining,  and  this  royalty  is 
deducted  from  the  amount  coming  to  the  miner  for  the  mineral, 
and  is  retained  by  the  smelter  for  the  owner  of  the  fee.  To  do 
this,  there  is  no  legal  obligation,  but  it  is  customary.  He  says 
there  are  many  exceptions  to  this  rule. 

He  then  insists,  that  this  instruction  submits  it  as  a  question 
of  fact  in  issue  whether  the  defendant  purchased  these  5,220 
pounds  of  mineral  "  as  a  smelter,"  and,  in  accordance  with  the 
custom  of  doing  business  in  the  lead  mine  region,  retained  the 
royalty  of  the  land  owner  and  refused  to  pay  it  over  to  him  on 
demand  ;  and,  as  there  was  no  evidence  the  defendant  purchased 
the  mineral  as  a  smelter,  the  instruction  submitting  that  ques- 
tion to  them  was  improper.  Whatever  may  be  the  import  of 
the  words,  and,  with  the  explanation  given,  the  instruction 
itself  establishes  the  fact,  that  the  question  submitted  to  the 
jury  was,  whether  the  purchase  was  made  in  the  manner  in 
which  purchases  are  usually  made  by  smelters,  and  he  insists 
that  the  instruction,  so  worded,  actually  misled  the  jury  as  to 
the  issue. 

By  the  appellant's  own  showing,  purchases  of  mineral  are 
not  always  made  by  smelters,  for  he  says  "  not  unfrequently," 
Avhich  means  "  very  often,"  parties  other  than  smelters  pur- 
chase mineral,  in  which  case  they  do  not  assume  to  retain  the 
royalty.  "We  conceive  it  makes  but  slight,  if  any,  difference, 
whether  the  party  buying  the  mineral  assumes  to  retain  the 
royalty  or  not,  if  he  does  in  fact  retain  it,  and  that  is  the 
gravamen  of  this  action,  that  the  defendant,  in  fact,  retained 
the  royalty  and  converted  it  into  money,  which  he  refuses  to 
pay  over  to  the  person  entitled.  If  the  defendant  received  the 
property  of  plaintiff  and  converted  it  into  money,  he  ought  to 
be  liable  to  the  plaintiff  for  the  proceeds,  in  whatever  character 
he  received  it.  It  is,  therefore,  wholly  immaterial  whether  he 
received  it  as  a  smelter,  or  in  some  other  character ;  the  obli- 
gation rests  upon  him  to  pay  over  the  proceeds  to  whomsoever 
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they  may  belong.  Rejecting  the  words  "as  a  smelter"  as 
sm'plusage,  the  instruction  is  sensible  and  announces  the  correct 
rule  of  law  applicable  to  the  case;  for,  if  the  mineral  was 
obtained  by  a  tresj)ass,  and  has  been  converted  into  moneys 
the  trespass  may  be  waived  and  assumpsit  brought  for  tlio 
proceeds.  The  action  is  for  money  had  and  received,  in  which 
action,  if  the  plaintiff"  shows  the  defendant  has  received  money 
belonging  to  the  plaintiff"  which,  ex  equo  et  hono,  he  ought  not 
to  retain,  the  plaintiff"  must  recover.  Taylor  v.  Tm/lor,  20  Hi. 
650.  There  is  a  clear  obligation  resting  upon  the  defendant  to 
pay  this  rent  over  to  the  plaintiff,  as  the  mineral  he  bought  of 
Dougherty  and  Beggins  was  taken  from  the  land  of  the  plaintiff. 

That  the  rent  of  one-sixth  was  paid  to  the  defendant  seems 
quite  probable  from  the  testimony,  for  defendant  claimed  it, 
and  Combellick,  when  he  hauled  away  the  mineral,  paid  only 
the  miners  their  share.  From  the  fact  that  Combellick  hauled 
away  the  mineral  on  an  order  from  defendant,  paying  the 
miners  their  share  only,  the  jury  had  the  right  to  infer  that 
defendant  had  sold  the  mineral  to  Combellick,  and  thereby 
converted  it  into  money,  and  for  this  the  action  lies.  Dickin- 
son v.  Whitney^  4  Gilm.  406. 

The  defendant's  first  instruction  was  properly  refused,  for 
the  reason  that  it  was  wholly  immaterial  to  the  plaintiff  how 
or  for  what  the  defendant  and  Childs  accounted,  or  how  they 
arranged  their  respective  claims ;  the  question  for  the  jury 
was,  had  defendant  money  of  the  plaintiff  which  he  ought 
not  to  retain  ? 

The  second  instruction  of  defendant  refused  was  not  based 
upon  any  evidence  in  the  cause,  for  there  was  no  dispute  about 
the  ownership  of  these  lands  at  any  time. 

Nor  is  there  any  evidence  to  support  the  third  instruction 
refused.  There  was  no  claim  of  ownership  litigated  or  in  evi- 
dence before  the  jury.  The  simple  question  was,  did  defendant 
receive  and  retain  rent  belonging  to  plaintiff  for  the  use  of  his 
land  for  mining  purposes  ? 

The  fourth  instruction  presents  a  different  view  of  the  case. 
It  is  this:   "The  jury  are  instructed,  as  the  law  of  this  case^ 
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that,  if  they  believe,  from  the  evidence,  that  the  defendant 
received  rent  of  the  plaintiff's  mineral  land,  the  defendant  is 
not  liable  in  this  action,  unless  they  also  find  that  the  defendant 
received  those  rents  as  the  agent  of  the  plaintiff." 

We  do  not  perceive  the  force  of  this  instruction.  Is  it  in- 
tended to  lay  down  the  law,  that  in  no  case  will  this  action  lie 
unless  the  plaintiff  shall  prove  the  defendant,  in  receiving  rent 
or  money,  acted  as  the  plaintiff's  agent?  If  the  law  is  so  in 
this  case,  it  must  be  so  in  every  case,  which,  it  is  well  under- 
stood, it  is  not.  If  the  instruction  was  designed  to  raise  the 
question  of  privity,  in  order  to  bring  the  case  within  the 
authority  of  the  cases  of  Trumhull  v.  Campbell,  3  Gilm.  502, 
and  Hall  v.  Car_pen,  27  111.  386,  and  Carpen  v.  Hall,  29  id. 
512,  it  was  proper  so  to  raise  it. 

But  was  there  not  privity  between  these  parties?  By  the 
admissions  of  appellant's  counsel,  the  miners  are  accustomed  to 
sell  the  mineral  raised,  the  buyer,  if  a  smelter,  retaining  the 
rent  to  be  paid  over  to  the  owner  of  the  land.  The  miners, 
therefore,  may  be  considered  the  agents  of  the  land  owners  in 
the  sale  of  this  mineral  to  the  defendant,  hence  privity ;  and  as 
it  is  clearly  proved  the  defendant  has  not  paid  it  over  to  the 
plaintiff,  this  action  is  well  brought,  and  the  plaintiff  ought  to 
recover.  As  to  the  fifth  instruction,  it  was  properly  refused, 
for  Alderson  and  Child  had  no  right  to  receive  and  appropriate 
to  their  use,  the  money  or  property  of  the  plaintiff. 

There  being  no  error  in  the  record,  the  judgment  is  aflarmed. 

Judgment  affirmed. 


Elias  Merwin 

V. 

The  City  of  Chicago,  Garnishee,  etc. 

1.  Municipal  corpokations  —  not  liable  to  garnisJiment.  A  municipal 
cirporation  is  not  liable  to  process  of  garnishment,  no  matter  what  may  be  tha 
character  of  its  indebtedness. 

2.  Former  decisions.  The  case  of  The  City  of  Chicago  v.  Hasley,  25  111., 
596,  cited  and  commented  upon  as  in  harmonv  with  this  decision. 
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3.  Private  corporations  —  liabilities  of  —  same  as  incCividuals.  But  a 
private  corporation,  unlik^  a  municipal  corporation,  beinpr  created  for  private 
purposes,  assumes  the  same  duties  and  liabilities  as  a  ])rivate  individual. 

4.  Municipal  corporations  —  summoned  as  gar  nishee  —  maybe  discliarged 
without  answer.  Where  a  municipal  corporation  is  summoned  as  a  garnishee, 
it  may  be  discharged  on  mere  motion,  and  without  answer,  at  any  time  after 
process  served. 

Appeal  from  the  Circuit  Court  of  Cook  county ;   the  Hon. 

Eeastus  S.  Williams,  Judge,  presiding. 

This  was  a  suit  in  attachment,  commenced  by  the  appellant 
in  the  court  below,  against  one  Samuel  IN^icolson,  under  chapter 
9  of  the  Revised  Statutes,  entitled  "Attachments  in  Circuit 
Courts,"  and  the  appellee,  the  City  of  Chicago,  was  summoned  as 
garnishee.  July  20,  1867,  the  city,  without  having  answered, 
was,  on  motion,  discharged  as  garnishee,  and  judgment  rendered 
against  appellant  for  costs.  Whereupon,  the  appellant  prayed 
an  appeal  to  this  court. 

Messrs.  Fuller  &  Shepakd,  for  the  appellant. 

Mr.  S.  A.  Iewin,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 

The  only  question  presented  by  this  record  is,  whether  muni- 
cipal corporations  in  this  State  are  liable  to  the  process  of 
garnishment.  This  court  held,  in  The  City  of  Chicago  v. 
Hasley^  25  111.  596,  597,  that  the  property  of  such  a  corpora- 
tion could  not  be  levied  on  and  sold  under  execution.  This 
decision  was  placed  upon  the  grounds  of  public  policy.  How- 
ever strong  the  obligation  of  a  town  or  city  to  pay  its  debts,  it 
was  considered  that  to  allow  payment  to  be  enforced  by  execu- 
tion would  so  far  impair  the  usefulness  and  power  of  the  corpora- 
tion, in  the  discharge  of  its  government  functions,  that  the 
public  good  required  the  denial  of  such  a  right.  It  was  held 
that  the  29th  section  of  chapter  91  of  the  Revised  Statutes,  by 
which  it  is  provided  that  the  term  "  persons,"  when  used  in  the 
statutes,  shall  include  corporations,  must  be  construed  in  the 
statute  of  judgments  and  executions,  as  referring  to  private 
corporations. 
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Although  this  decision  is  not  conclusive  upon  the  question 
before  us  as  res  adjicdicata,  yet  the  entire  spirit  and  reasoning 
upon  which  it  is  based  must  lead  us  to  hold,  that  a  municipal 
corporation  is  not  liable  to  process  of  garnishment.  The 
question  has  been  often  before  the  American  courts,  and 
although  the  decisions  are  not  uniform,  in  a  large  majority  of 
the  cases  it  has  been  held  the  writ  would  not  lie.  The  reason 
given  for  these  decisions  is  uniformly  the  same,  and  is  sub- 
stantially that  given  by  this  court  in  the  case  in  25tli  111,  It 
must  be  decided  as  a  question  of  public  policy.  These  muni- 
cipal corporations  are  in  the  exercise  of  governmental  powers 
to  a  very  large  extent.  They  control  pecuniary  interests  of 
great  magnitude,  and  vast  numbers  of  human  beings,  who  are 
more  dependent  on  the  municipal,  for  the  security  of  life  and 
property,  than  they  are  on  either  the  State  or  the  federal 
government.  To  permit  the  great  public  duties  of  this  corpo- 
ration to  be  imperfectly  performed,  in  order  that  individuals 
may  the  better  collect  their  private  debts,  would  be  to  pervert 
the  great  objects  of  its  creation. 

That  its  efficiency  for  purposes  of  government  would  be 
impaired  by  holding  it  liable  to  garnishment,  cannot  be  doubted. 
A  large  and  growing  city  like  Chicago,  must  constantly  have 
hundreds  of  persons  in  its  employment,  and  if  the  city  cannot, 
at  short  intervals,  make  a  settlement  of  these  multitudinous 
accounts,  but  is  liable  to  be  drawn  into  court  at  the  suit  of 
every  creditor  of  its  numerous  employees,  it  will  not  only  bo 
engaged  in  much  expensive  and  vexatious  litigation,  in  which 
it  has  no  interest;  but,  if  unable  to  safely  pay  its  employees 
and  contractors,  it  may  lose  the  services  of  persons  that  may 
be  of  much  value.  We  understand,  however,  the  counsel  for 
the  appellant  to  concede,  that  money  due  municipal  officers, 
agents  or  contractors,  is  not  liable  to  garnishment ;  but,  it  is 
insisted,  if  the  city  had  been  required  to  answer,  the  alleged 
indebtedness,  in  the  present  case,  would  not  have  fallen  in 
either  of  these  classes.  But,  in  our  opinion,  the  city  should  not 
be  subjected  to  this  species  of  litigation,  no  matter  what  may 
be   the  character   of  its   indebtedness.     If  we    hold   it   must 
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answer  in  all  these  cases,  and  the  exemption  from  liability  be 
allowed  to  depend  in  each  case  upon  the  character  of  the 
indebtedness,  we  still  leave  it  liable  to  a  vast  amount  of  litiga- 
tion in  which  it  has  no  interest,  and  obliged  to  spend  the 
money  of  the  people  and  the  time  of  its  officials  in  the  manage- 
ment of  matters  wholly  foreign  to  the  object  of  its  creation. 
A  municipal  corporation  cannot  be  properly  turned  into  an 
instrument  or  agency  for  the  collection  of  private  debts.  It 
exists  simply  for  the  public  welfare,  and  cannot  be  required  to 
consume  the  time  of  its  officers  or  the  money  in  its  treasury  in 
defending  suits,  in  order  that  one  private  individual  may  the 
better  collect  a  demand  due  from  another.  A  private  corpora- 
tion must  assume  the  same  duties  and  liabiHties  as  private 
individuals,  since  it  is  created  for  private  purposes.  But  a 
municipal  corporation  is  a  part  of  the  government.  Its  powers 
are  held  as  a  trust  for  the  common  good.  It  should  be  permit- 
ted to  act  only  with  reference  to  that  object,  and  should  not  be 
subjected  to  duties,  liabilities  or  expenditures,  merely  to  pro- 
mote private  interest  or  private  convenience. 

A  similar  view  of  this  question  was  taken  in  the  followino- 
cases,  cited  by  counsel  for  appellee.  Mayor  of  Baltimore  v. 
lioot,  8  Md.  102 ;  Chialey  v.  Brewer,  1  Mass.  260 ;  BulMey  r. 
Eckert,  3  Barr.  368;  Burnham  v.  City,  etc.,  15  Wis.  194;  Mc- 
Dougall  v.  Board,  etc.,  4  Minn.  184 ;  Mayor  v.  Rowland,  26 
Ala.  503;  Bank  v.  Dilrell,  3  Sneed,  382;  Hawthori,  v.  St. 
Louis,  11  Mo.  59. 

The  Circuit  Court  did  not  err  in  discharging  the  city  with- 
out answer. 

Judgment  affirmed. 


William  Linton,  for  the  use  of*  Benjamin  F.  Quimby, 

V. 

The  City  of  Chicago. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
E.  S.  Williams,  Judge,  presiding. 
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Messrs.  Gallup  &  Peabody,  for  the  appellant. 

Mr.  S.  A.  Irwin,  for  the  apjDellee. 

Per  Curiam  :  The  only  question  in  this  case  is  the  liability 
of  the  city  of  Chicago  to  the  process  of  garnishment.  We 
have  considered  this  question  in  the  case  of  Merwin  v.  The 
City  of  Chicago^  ante^  p,  133,  and  held  the  city  not  liable. 

Judgment  affirmed. 


Charles  W.  Boynton  et  al. 

V. 

Charles  Gt.  Wicker  et  al. 

1.  Tli>  case  of  Bacan  v.  Cdbh,  ante,  p.  47,  must  be  understood  as  decisive  of 
this  caso.  with  the  exception  of  a  single  question,  and  which  did  not  arise  in 
that  suit. 

2.  Contracts — for  the  delwery  of  personal  property — part  performance 
—  recovery  may  be  had  under  common  counts.  Where,  under  a  contract  for 
the  delivery  of  personal  property,  a  party  receives  a  portion  of  it,  and  appro- 
priates the  proceeds  to  his  own  use,  a  recovery  for  that  portion  so  received  and 
appropriated  may  be  had  under  the  common  counts,  although  a  recovery 
might  not  be  had  under  special  counts  for  a  breach  of  the  contract. 

Appeal  from  the  Superior  Court  of  Chicago. 

This  was  an  action  in  assumpsit,  brought  by  the  appellants 
against  the  appellees,  in  the  Superior  Court  of  Chicago,  for 
the  breach  of  a  contract  made  at  Chicago,  January  3,  1865, 
for  the  purchase  by  them  of  the  appellants  of  20,000  bushels 
of  corn,  at  $1.30  per  bushel,  to  be  delivered  in  sacks  at  Cairo, 
within  a  reasonable  time  thereafter ;  the  plaintiffs  to  guarantee 
weight  and  government  inspection  at  Cairo ;  the  corn  to  be 
paid  for,  less  the  cost  of  transportation,  as  the  same  was 
delivered  to  the  carrier,  and  bills  of  lading,  or  shipping  bills 
therefor  were  presented  to  defendants.  The  declaration  con- 
tained eight  special  counts,  some  on  a  sale,  the  rest  on  a 
contract  as  above  stated,  some  alleging  a  part  delivery,  and 
an  offer  of  the  balance  March  28,  1865  ;  and  others  alleging  a 
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tender  and  offer  at  that  date  of  the  whole  amount ;  also,  the 
common  counts.     Yerdict  and  judgment  for  appellees. 
The  further  facts  are  stated  in  the  opinion. 

Messrs.  Miller,  Van  Aeman  &  Lewis,  for  the  appellants. 

Messrs.  Bokden,  Spafford  &  McDaid,  for  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

Most  of  the  questions  presented  by  this  record  were  raised,, 
discussed  and  determined  in  the  case  of  Bacon  v.  Cohh,  ante, 
p.  47.  This  case,  however,  presents  an  additional  question 
not  arising  on  that  record.  The  evidence  in  this  case  strongly 
tended  to  show  that  appellees  had  received  a  portion  of  the- 
grain  which  was  condemned  and  a  portion  which  passed  inspec- 
tion, and  that  they  had  sold  and  received  the  money  for  it,  and 
for  which  it  was  claimed  that  appellees  had  never  accounted. 

The  court,  however,  by  the  first  clause  of  the  instruction 
given  for  appellees,  took  this  question  entirely  fi'om  the  con- 
sideration of  the  jury.  The  instruction  informed  the  jury^ 
"  that  upon  the  facts  that  the  plaintifis  have  shewn,  without 
reference  to  any  evidence  on  the  part  of  the  defendants,  the 
plaintiffs  have  no  right  to  recover."  It  will  be  remembered 
that  it  was  claimed  that  appellees  had  received  two  car  loads 
of  corn  which  passed  inspection  and  one  that  was  rejected,  the 
proceeds  of  which  they  had  appropriated  to  their  own  use, 
and  for  which  they  had  not  accounted  to  appellants.  If  this 
was  true,  and  it  seems  to  us  that  there  was  evidence  at  least 
tending  to  prove  it,  then  appellants  had  a  right  to  recover  for 
that  corn  under  the  common  counts,  although  they  might  not 
be  able  to  recover  under  the  special  counts  for  a  breach  of  the 
contract.  If  they  received  the  corn,  or  its  proceeds,  they  were 
bound  to  account  for  it,  although  delivered  under  the  contract, 
and  it  had  not  been  performed  by  appellants.  And  the  jury 
should  have  been  left  free  to  determine  that  question.  In 
taking  its  consideration  from  the  jury  the  court  erred,  and  the 
judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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The  Board  of  Supervisors  of  Mercer  County 

V. 

William  Hubbard 

1.  Counties  —  suhscrvption  to  railroad  stock  —  conditions.  Where  a  county 
submitted  the  question  of  taking  stock,  subject  to  conditions,  in  a  railroad  com- 
pany, the  conditions  may  be  removed  by  a  second  submission  of  the  entire 
question  to  the  people. 

2.  Bonds — validity  of — estoppel.  If  a  county  received  stock  in  a  railroad 
company  to  the  full  amount  of  its  subscription,  and  voted  its  stock,  and  paid 
interest  on  its  bonds,  it  cannot  be  heard  to  say  that  the  county  is  not  liable  to 
pay  accruing  interest. 

3.  Same.  Where  a  county  has  paid  interest  on  its  bonds,  and  voted  on 
Btock  in  a  railroad  company  received  therefor,  and  the  bonds  have  passed  into 
the  hands  of  innocent  purchasers  without  notice,  it  cannot  urge  any  mere 
irregularities  in  the  election  on  the  question  of  issuing  the  bonds,  so  as  to 
defeat  a  recovery  on  the  bonds  or  coupons. 

4.  Common  counts  —  evidence  —  notes  payable  to  hearer.  A  note  not  under 
seal,  payable  to  bearer,  is  admissible  in  evidence  under  the  common  money 
counts ;  and  is  evidence  that  the  bearer  has  lent  money  to  the  maker,  or  that 
he  paid  money  for  the  use  of  the  maker,  for  which  the  law  implies  a  promise 
to  pay  him  the  amount  specified  in  the  instrument  when  it  falls  due. 

5.  Same  —  coupons  admissible  under.  Coupons  are  admissible  under  appro- 
priate common  money  counts. 

6.  Same  —  bank  bills  —  coupons.  There  is  no  difference  between  coupons 
payable  to  bearer  for  a  sum  certain,  and  bank  bills.  They  alike  pass  by 
delivery  only,  and  may  alike  be  offered  in  evidence  under  the  common  money 
counts. 

Appeal  from  the  Circuit  Court  of  Mercer  county ;  the  Hon. 
John  S.  Thompson,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  William  Hub- 
bard against  the  board  of  supervisors  of  Mercer  county,  to 
recover  on  coupons  issued  by  Mercer  county.  The  declaration 
contains  only  the  common  money  counts. 

A  jury  being  waived,  the  case  was  submitted  to  the  court 
and  a  judgment  rendered  in  favor  of  the  plaintiff  for  $2,820, 

The  board  of  supervisors  bring  the  case  to  this  court  by 
appeal. 
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The  facts  are  stated  in  the  opinion. 

Messrs.  Goudy  &  Chandler,  for  the  appellants. 

Messrs.  J.  R.  &  I.  N".  Bassett,  for  the  appellee. 

Mr.  Chief  Justice  Beeese  delivered  the  opinion  of  the 
Court : 

This  was  an  action  of  assumpsit,  brought  to  the  Circuit 
Court  of  Mercer  county,  at  the  March  Term,  1866,  bj  William 
Hubbard,  against  the  board  of  supervisors  of  that  county,  and 
6uch  proceedings  were  had  that  a  judgment  was  rendered  for 
the  plaintiff  for  his  damages. 

To  reverse  this  judgment,  the  supervisors  appeal  to  this  court. 
The  declaration  contained  the  common  money  counts,  with  a 
notice  attached  that  certain  interest  coupons  would  be  offered 
in  evidence.     The  cause  was  tried  by  the  court  without  a  jury. 

The  plaintiff,  to  maintain  his  case,  offered  in  evidence  a  cer- 
tain bond  for  $1,000,  witli  coupons  attached,  purporting  to  be 
issued  by  Mercer  county  to  the  Western  Air  Line  Railroad 
company,  bearing  date  April  18,  1856,  and  payable  to  the 
order  of  that  company,  with  a  certificate  of  the  president  of 
the  company  indorsed  thereon  that  the  bond  was  negotiated 
a.nd  delivered  on  the  1st  day  of  October,  1856. 

To  this  bond  were  fourteen  coupons,  each  for  the  sum  of 
sixty  dollars,  payable  at  different  times.  The  form  of  the 
coupons  was  as  follows : 

"  Six  per  cent  stock,  Mercer  county.  State  of  Illinois,  railroad 
bond,  Xo.  20.  Pay  the  bearer  sixty  dollars  on  first  day  of 
July,  1863,  interest  to  that  date.  John  Cowden, 

^^  Chairman  of  Board  of  Supervisors  of  Mercer  county i^"* 

The  other  coupons  were  the  same,  except  as  to  the  time  of 
payment.  The  defendants  objected  to  the  bond  for  the  reasons, 
first,  that  it  showed  no  legal  liability  on  its  face ;  second,  it 
was  not  declared  on ;  third,  the  board  of  supervisors  had  no 
authority  to  issue  it;  fnnrth,  there  was  no  election  ever  held  to 


186V.]       Supervisors  of  Mercer  County  v.  Hubbard.         141 
Opinion  of  the  Court 

authorize  the  board  of  supervisors  to  subscribe  unconditional 
stock  and  issue  unconditional  bonds;  and,  fifth,  the  bonds 
were  issued  without  authority  of  law. 

These  objections  being  overruled,  the  plain tifi*  then  introduced 
in  evidence  fortj-seven  coupons,  each  for  the  sum  of  sixty 
dollars,  similar  to  the  above,  excej)t  as  to  time  of  payment  and 
number  of  bond.  The  defendants  objected  to  these  coupons 
for  the  reasons  urged  above  against  the  admission  of  the  bonds, 
and  for  the  further  reasons  that  they  showed  no  legal  liability 
on  their  face,  that  they  were  issued  without  authority  of  law, 
and  were  void. 

These  objections  being  overruled,  the  court  found  for  the 
plaintiff  the  amount  of  the  several  coupons,  and  having  over- 
ruled a  motion  for  a  new  trial,  to  which  the  defendants  excepted, 
rendered  judgment  for  the  amount  found. 

As  appellants  have  furnished  no  brief  of  points  on  which 
they  rely  to  reverse  the  judgment,  we  are  obliged  to  gather 
them  from  the  facts  contained  in  the  abstract,  and  the  reasons 
urged  by  them,  as  found  therein,  against  the  introduction  of 
the  bond  No.  20,  and  the  coupons,  in  evidence. 

The  suit  is  not  brought  on  the  bonds,  but  on  the  coupons 
attached  to  them,  and  putting  a  bond  in  evidence  was  merely 
furnishing  the  substratum  on  which  the  coupons  rested. 

It  will  not  be  denied,  if  they  were  without  foundation,  the 
superstructure  must  fall  and  the  coupons  have  no  validity. 

We  see  no  ground  for  the  reasons  urged  against  the  admis- 
sion of  the  bond.  The  question  of  submission  or  no  submission 
was  properly  submitted  by  the  County  Court  of  Mercer  county 
before  township  organization  was  adopted  in  that  county,  and 
the  required  majority  vote  was  obtained  in  favor  of  the  sub- 
mission. It  is  true,  there  was  a  condition  in  the  submission  of 
the  question  to  the  people,  to  the  effect  that  bonds  should  not 
be  issued  until  a  sufficient  amount  of  capital  stock  was  sub- 
scribed to  build  the  road.  The  act  of  the  legislature  authoriz- 
ing the  submission  of  the  question  imposed  no  condition,  and 
without  declaring  the  one  above  quoted  to  be  unwarranted  by 
the  act  of  the  legislature,  it  is  sufficient  to  advert  to  the  fact^ 
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that  at  a  subsequent  election  had,  on  the  petition  of  the  railroad 
authorities,  the  above  condition  was  annulled  by  a  majority 
vote  of  the  people,  and  the  bonds  in  question  issued  thereafter. 

It  cannot  be  denied,  if  the  question,  when  first  submitted  to 
the  people,  was  impro23erly  trammeled  with  a  condition,  the 
same  people  imposing  the  condition,  had  a  clear  right,  on  a 
second  submission  to  them  of  the  entire  question,  to  remove  the 
condition,  which  they  did. 

Intervening  the  time  of  the  first  submission  by  the  County 
Court,  of  the  question,  in  1853,  the  county  adopted  township 
organization,  thereby  making  it  necessary  that  the  submission 
ordered  on  the  petition  of  the  railroad  company  in  1856  should 
have  been  ordered  by  the  board  of  supervisors,  and  the  bonds 
be  issued  by  that  authority. 

It  is  shown  by  the  record,  that  the  county  received  stock  in 
this  railroad  company  to  the  full  amount  of  their  subscription, 
and  have  repeatedly  voted  the  stock  and  paid  the  interest  on 
the  bonds,  and  it  is  not  for  them  now  to  say  the  county  is  not 
bound  for  the  accruing  interest. 

Whatever  mere  irregularity  there  may  have  been  in  the  elec- 
tion on  the  question  of  the  issue  of  these  bonds,  it  could  not  be 
urged  against  the  payment  of  these  coupons,  the  bonds  to  which 
they  were  attached  having  passed  into  the  hands  of  innocent 
purchasers,  without  notice  of  any  defects  or  irregularities,  and 
the  county  paying  the  interest  as  it  accrued,  and  voting  in  the 
direction  of  the  affairs  of  the  company. 

In  the  case  of  Marshal  County  v.  Cook^  38  111.  44,  the  elec- 
tion having  been  ordered  by  the  County  Court,  after  township 
organization  had  been  adopted  and  a  board  of  supervisors  in- 
augurated, it  was  held  such  election  was  illegal,  and  the  bonds 
issued  thereafter  void  even  in  the  hands  of  an  innocent  pur- 
chaser without  notice,  but  that  has  no  application  to  this  case. 

The  point  that  the  coupons  show  no  legal  liability  on  their 
face,  and  were  of  no  legal  force  or  effect;  that,  if  intended 
as  a  promise  to  pay,  there  was  no  promise,  and  if  as  a  direction, 
they  were  not  addressed  to  any  person,  is  fully  answered  by 
the  decision  of  this  court  in  Johnson  v.  Stark  County y  24  111, 
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75.  It  was  there  held  that  a  note  not  under  seal,  payable  to 
bearer,  was  admissible  under  the  common  money  counts,  and 
is  evidence  that  the  bearer  has  lent  money  to  the  maker,  or 
that  he  paid  money  for  the  use  of  the  maker  for  which  the 
law  implies  a  promise  to  pay  him  the  amount  specified  in  the 
instrument  when  it  falls  due.  In  either  event,  the  coupons 
were  admissible  under  the  appropriate  money  counts. 

More  recent  decisions  place  these  coupons  in  the  condition 
of  bank  bills  payable  to  bearer,  and  no  one  will  deny  such 
bills  can  be  given  in  evidence,  in  a  suit  by  the  bearer  against 
the  bank  issuing  them,  under  the  common  counts. 

We  see  no  difierence  between  coupons  payable  to  bearer  for 
a  sum  certain,  and  a  bank  bill.  They  alike  pass  by  delivery 
only. 

There  being  no  error  in  the  record,  the  judgment  must  be 

affirmed. 

Judgment  affi/rmed. 


Cypeian  Jones 

V. 

GrEORGE  W.  Bliss. 

1.  Pahtnership  —  sale  hy  a  partner  to  Ms  copartner  —  when  passes  debt  due 
the  firm  from  the  selling  party.  Where  one  partner  sold  liis  entire  interest  in 
the  business  to  his  copartner,  the  purchaser  to  take  all  of  the  assets,  including 
all  book  accounts  and  choses  in  action,  and  to  pay  the  firm  debts,  and  among 
s^uch  accounts  was  one  against  the  selling  partner,  and  which  was  not  excepted 
from  the  sale,  —  held,  that  this  account  must  be  regarded  as  a  debt  due  the  firm, 
which  a  court  of  equity  will  enforce,  notwithstanding  an  action  at  law  woiild 
not  lie  to  recover  it. 

2.  Same.  Equity  will  recognize  and  protect  debts  due  from  the  firm  to  an 
individual  member,  or  from  a  member  to  the  firm. 

Appeal  from  the  Circuit  Court  of  Bureau  county ;  the  lion. 
Madison  E.  Hollistee,  Judge,  presiding. 

This  was  a  bill  in  chancery  filed  by  the  appellant  in  the  court 
below,  against  the  appellee,  formerly  his  copartner,  to  compel 
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the  payment  of  a  certain  book  account  against  him,  which  it  was 
alleged  was  due  and  owing  to  the  firm,  composed  of  these  par- 
ties, at  the  time  of  the  dissolution  of  the  same,  and  the  sale  of  all 
the  partnership  property  to  appellant  by  appellee,  and  wliich 
account  passed  to  appellant  by  said  sale,  with  the  balance  of  the 
assets  belonging  to  the  firm.  A  demurrer  was  interposed  to 
the  bill,  which  the  court  sustained,  and,  the  complainant  having 
elected  to  stand  by  his  bill,  the  same  was  thereupon  dismissed, 
and  the  case  is  now  brought  to  this  court  by  appeal,  appellant 
assigning  for  error  the  sustaining  of  the  demurrer  to  said  bill  of 
complaint. 

Messrs.  Faewell  &  Heeon,  for  the  appellant. 

Messrs.  Eckels  &  Kyle,  for  the  appellee. 

Mr.  Justice  Lawkence  delivered  the  opinion  of  the  Court : 

Jones  and  Bliss  being  partners  in  the  business  of  butchers, 
the  former,  after  ten  months  of  copartnership,  bought  the 
entire  interest  of  the  latter  in  the  business  and  firm  property. 
Jones  was  to  pay  Bliss  a  certain  sum  of  money  in  instalhnents, 
and  also  to  pay  all  the  debts  of  the  concern  and  have  all  the 
assets,  among  which  book  accounts  and  choses  in  action  were 
especially  enumerated.  Among  the  book  accounts  at  the  date 
of  the  sale  was  one  for  $14:1.62  against  Bliss,  and  the  object  of 
the  bill  in  this  case  was  to  set  off  this  account  on  the  debt  due 
from  Jones  to  Bliss.  It  is  insisted  that  this  can  not  be  regarded 
as  a  debt  due  the  firm,  as  no  action  at  law  could  have  been 
maintained  to  recover  it,  and,  if  viewed  as  a  debt,  Bliss  would 
be  both  the  debtor  and  the  creditor.  But  the  question  before 
us  is,  what  was  the  intention  of  these  parties  as  indicated  by 
their  written  words?  Janes  was  to  have  all  the  book  accounts, 
and  among  them  was  one  against  Bliss,  which  was  not  excepted 
from  the  general  transfer.  It  does  not  matter  that  it  was  not 
collectable  at  law.  It  was  nevertheless  a  book  account,  the 
payment  of  which  was  equitably  due  from  Bliss  to  the  firm, 
and  the  payment  of  which  equity  would  have  secured  on  a 
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settlement  of  the  partnership  affairs.  A  partnership  creates  an 
artificial  entity,  distinct  from  the  constituent  members  of  the 
firm,  and  in  a  court  of  chancery  debts  due  from  the  firm  to 
an  individual  member,  or  from  a  member  to  the  firm,  are  con- 
stantly recognized  and  protected.  We  see  no  reason  for  hold- 
ing the  account  against  Bliss  is  to  be  excepted,  by  implication, 
from  the  language  of  the  assignment,  by  which,  in  terms,  it 
was  certainly  covered.     The  demurrer  to  the  bill  should  have 

been  overi'uled. 

Judgment  reversed, 
Walkbb,  J.,  dissenting. 


Lawson  a.  Winslow  et  al, 

V. 

Thomas  Newlan  et  al. 

1.  Dismissal  of  suit  —  rights  of  co-plaintiff.  One  of  two  plaintiffs  lias  no 
right  to  dismiss  a  suit,  against  the  objections  of  the  other,  unless  he  can 
satisfy  the  court  that  the  latter  has  no  interest  in  the  claim,  or  that  he  is 
liable  to  be  injured  by  its  further  prosecution,  and  even  then  he  has  no  such 
right  if  his  co-plaintiff  shall  indemnify  him  against  loss. 

3.  Same  —  defendants  have  no  right  to  complain.  The  refusal  of  the  court 
to  dismiss  a  suit  at  the  instance  of  a  co-plaintiff,  cannot  be  assigned  as  error 
by  the  defendants. 

3.  ExcKPTiONS.  This  court  will  not  review  the  rulings  of  the  court  below 
in  admitting  evidence,  unless  exceptions  were  taken  and  preserved  in  the 
record. 

4.  Torts — parties — judgments.  In  actions  for  torts,  it  is  a  rule  of  practice 
coeval  with  our  jurisprudence,  that  a  plaintiff  may  recover  against  as  many, 
and  only  such  defendants,  as  he  proves  to  be  guilty.  If  sued  in  the  same 
action,  they  cannot  be  charged  in  the  declaration  otherwise  than  jointly. 

5.  Depositions  —  objections.  It  is  too  late  to  raise  objections  to  depositions 
in  matters  of  mere  form,  on  the  trial.  To  permit  such  a  practice,  would  be  to 
entrap  the  party  offering  them. 

6.  If  formal  objections  exist  to  depositions  they  should  be  taken  and  settled 
on  exceptions  before  the  trial,  so  that,  if  they  are  sustained,  the  party  in 
whose  favor  they  were  taken  may  otherwise  procure  the  evidence  of  the 
witness  on  the  trial,  or  retake  his  deposition. 

10  —  45th  III. 
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7.  Objection  to  th.e  sufficiency  of  a  notice  to  take  a  deposition  comes  too 
late  if  made  at  the  trial. 

8.  Objections  to  the  substance  or  pertinency  of  evidence  taken  by  deposi- 
tions can  only  be  taken  on  the  trial. 

9.  Partneks  —  declarations  of — how  far  taken  as  against  copartner.  The 
statements  of  one  of  several  partners,  whether  written  or  verbal,  made  after  a 
dissolution  of  the  firm,  although  relating  to  its  business  before  the  dissolution, 
are  incompetent  to  charge  the  other  members  of  the  firm. 

10.  Parties  —  statements  of  one  —  how  far  taken  as  agai/nst  others.  The 
admissions  of  one  of  several  plaintiffs  or  defendants  are  governed  by  the  same 
rules  that  apply  to  the  statements  of  one  of  several  partners. 

11.  Value  —  of  property  —  how  ascertained.  The  value  of  property  may  be 
ascertained  by  a  variety  of  modes,  and  a  party  is  not  limited  to  any  one,  to  the 
exclusion  of  others. 

12.  Evidence  —  admission  of  letters.  It  would  be  a  violation  of  all  rules 
of  evidence  to  permit  a  party  to  read  letters  to  a  jury  which  he  had  received 
from  persons  residing  in  other  States. 

13.  Same  —  materiality  of  —  witnesses  —  error.  Before  a  party  can  assign 
error  on  the  refusal  of  the  court  below  to  allow  a  witness  to  testify,  he  should 
state  to  that  court  what  he  proposed  to  prove  by  him,  so  that  the  court  can 
determine  whether  the  evidence  is  material.  And  these  facts  must  appear  in 
the  record,  and  exceptions  must  have  been  taken. 

14.  Witnesses  —  how  contradicted.  In  order  to  contradict  a  witness  a 
proper  foundation  must  be  laid.  It  is  but  fair  to  a  witness,  and  the  rule 
requires,  that  his  attention  should  be  distinctly  called  to  the  particular  state- 
ment he  is  alleged  to  have  made,  with  the  particulars  of  time,  place  and  cir- 
cumstances, that  he  may  have  an  opportunity  of  correcting  any  mistake  he 
may  have  made,  before  he  is  impeached. 

15.  The  law  will  not  permit  a  man  to  be  proved  to  have  been  guilty  of 
perjury,  and  his  character  blackened  and  destroyed,  until  it  appears  that  the 
statement  was  deliberately  and  intentionally  made.  Such  consequences 
should  not  follow  a  want  of  recollection,  misapprehension  or  even  inattention. 

Appeal  from  the  Court  of  Common  Pleas  of  the  city  of 
Aurora ;  the  Hon.  R.  G.  Montoitt,  Judge,  presiding. 

This  was  an  action  on  the  case,  brought  by  Thomas  Kewlan 
and  James  Hennessy,  the  appellees,  against  Lawson  A.  Wins- 
low  and  Stephen  C.  Gillett,  the  appellants,  for  deceit,  in  the 
Court  of  Common  Pleas  of  the  city  of  Aurora.  On  the  trial 
in  the  court  below,  the  jury  found  for  the  plaintiffs,  and  assessed 
their  damages  at  $2,284.     A  motion  for  a  new  trial  being  over- 
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ruled,  a  judgment  was  rendered  upon  the  verdict.     The  defend- 
ants appealed  to  this  Court. 

The  facts  upon  which  the  opinion  is  based  are  sufficiently 
stated  therein. 

Messrs.  Wagner  &  Cajstfield,  for  the  appellants. 

Mr.  C.  J.  Metznee,  for  the  appellees. 

Mr.  Justice  "Walkek  delivered  the  opinion  of  the  Court : 

It  appears  that  Hennessj,  one  of  the  plaintiffs,  entered  a 
motion  to  dismiss  the  suit,  but  the  other  plaintiff  resisted  the 
application,  and  the  motion  was  overruled.  It  may  be  asked, 
how  appellants  can  assign  this  for  error.  They  did  not  enter 
the  motion,  and  it  only  was  a  decision  against  one  of  the 
plaintiffs.  If  they  by  collusion  procured  Hennessy  to  enter 
the  motion,  then  it  was  a  fraud  upon  J^ewlan,  that  the  court 
would  not  aid  in  consummating.  Again,  it  may  well  be 
doubted  whether  one  of  several  joint  plaintiffs  has  the  power, 
against  the  objections  of  the  other,  to  dismiss  a  suit,  unless  he 
can  satisfy  the  court  that  the  latter  has  no  interest  in  the  claim, 
or  that  he  is  liable  to  be  injured  by  its  further  prosecution,  and 
even  then  he  has  no  such  right  if  his  co-plaintiff  shall  indem- 
nify him  against  loss.  In  such  a  case,  the  motion  is  at  most 
without  authority,  unless  it  be  where  husband  and  wife  sue 
jointly,  and  when  resisted  a  necessity  must  be  shown  for  it,  or 
the  motion  will  not  be  allowed.  There  was  no  error  in  refus- 
ing to  dismiss  the  suit  in  this  case,  as  proper  indemnity  was 
given. 

The  record  in  this  case  is  voluminous,  and  several  errors  are 
assigned  and  urged  upon  the  hearing,  which  are  not  presented 
by  the  abstract  filed.  Of  this  character  is  the  objection  to 
Buck's  evidence  on  the  ground  of  interest.  But  we  havo 
looked  into  the  record  and  find  that  sufficient  releases  were 
executed  by  the  parties  to  render  him  competent.  But  if  this 
were  not  so,  it  fails  to  appear  that  any  exception  was  taken  and 
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preserved,  to  its  admission.  In  the  absence  of  such  an  excep- 
tion, we  cannot  be  asked  to  review  the  decision  of  the  court 
below. 

The  exception  taken,  to  what  Buck  said  Jackman  &  Allen 
assigned  as  the  reason  for  not  paying  the  money  claimed  to  be 
due  for  a  machine  they  had  bought,  Avas  immaterial.  We  do 
not  see  that  it  could  have  influenced  the  jury  in  finding  their 
verdict.  Again,  if  it  was  represented,  as  alleged,  that  the  money 
was  due,  and  would  be  paid  when  called  for,  and  payment  was 
not  thus  made,  it  was  proper  for  the  jury  to  know  whether  it 
was  from  inability  or  other  cause,  and  whether  other  reasons 
were  assigned  for  not  paying.  If  appellants  feared  that  it 
might  mislead,  they  should  have  asked  a  properly  prepared 
instruction. 

It  is  insisted  that  the  court  erred  in  refusing  to  exclude  Buck^s 
testimony  from  the  jury,  on  the  grounds  of  his  interest,  and 
because  appellees  had  declared  for  a  joint  fraud  by  appellants, 
and  that  from  the  evidence,  if  a  fraud  was  committed,  it  was 
by  but  one  of  appellees.  We  have  seen  that  Buck  was  not  dis- 
qualified by  interest.  Again,  this  is  an  action  for  tort,  and  it  is 
a  rule  of  practice  coeval  with  our  system  of  jurisprudence,  that 
a  plaintiff  may  recover  against  as  many,  and  only  such,  defend- 
ants as  he  proves  to  be  guilty,  in  this  form  of  action.  If  sued 
in  the  same  action  they  could  not  be  charged  in  the  declara- 
tion otherwise  than  jointly.  It  would  therefore  have  been 
error  for  the  court  to  have  excluded  this  evidence.  It  would 
have  been  proper  to  instruct  the  jury  that  if  one  of  the  appel- 
lees did  not  participate  in  the  fraud,  they  should  find  for  him. 
There  is  no  force  in  this  objection. 

Under  the  uniform  and  repeated  decisions  of  this  court,  it  ia 
too  late  to  object  to  mere  matters  of  form  to  depositions  on  the 
trial.  To  permit  such  a  practice  would  be  to  entrap  the  party 
offering  them.  If  formal  objections  exist  they  should  be  taken 
and  settled  on  exceptions  before  the  trial,  so  that  if  they  are 
sustained,  the  party  in  whose  favor  they  are  taken,  may  other- 
wise procure  the  evidence  of  the  witness  on  the  trial,  or  retake 
his  deposition.     The  objection  to  Jackman's  deposition,  as  to 
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the  sufficiency  of  tlae  notice,  came  too  late  on  the  trial.  Objec- 
tions to  the  substance  or  pertinency  of  the  evidence  could  only 
be  taken  at  that  stage  of  the  case. 

In  the  case  of  Miller  v.  Neimerick^  19  111.  172,  this  court 
held,  that  the  statements,  whether  written  or  verbal,  of  one  of 
several  partners,  made  after  a  dissolution  of  the  firm,  although 
relating  to  its  business  before  the  dissolution,  are  incompetent 
to  charge  the  other  members  of  the  firm.  After  a  dissolution 
eacli  member  of  the  prior  firm  ceases  to  be  an  agent  for  the 
others,  and  is  powerless  to  contract  a  debt,  or  create  a  liability 
binding  on  the  firm,  and  hence  cannot  bind  it  by  admissions. 
jSTor  do  we  see  any  distinction  or  reason  for  a  difierent  rule, 
wlien  the  admissions  sought  to  be  used  are  made  by  either  a 
plaintiff  or  defendant.  In  either  case  the  reason  is  the  same. 
A  co-plaintifi",  after  a  dissolution  of  a  partnership,  is  no  more  an 
agent  of  his  co-plaintiff,  than  is  such  a  defendant  of  the  other 
members  of  the  dissolved  copartnership. '  The  reason  why  one 
partner  may  bind  the  firm  in  the  usual  course  of  business  is, 
that  lie  is  the  agent  of  tlie  other  partners,  within  the  scope  of 
its  business.  Hence,  the  admissions  of  Hennessy,  after  the 
dissolution  of  the  copartnership,  did  not  bind  Newlan,  and 
they  were  properly  rejected,  under  the  authority  of  Miller  v« 
NeimerioTc^  supra. 

It  is  objected,  that  the  court  below  erred  in  permitting  Stolp 
to  testify  as  to  the  value  of  the  tools,  materials  or  machinery,  at 
the  time  of  the  sale  by  appellants  to  appellees.  We  perceive 
no  objection  to  this  evidence.  If  fraud  was  established,  then 
tlie  question  to  be  settled  was  the  amount  of  the  damages  sus- 
tained, and  there  can  be  no  doubt  that  it  was  the  difference  in 
the  worth  of  the  property  as  represented  and  its  real  value. 
By  ascertaining  the  value  of  a  portion  of  the  property,  the  jury 
might  be  enabled  to  determine  whether  the  estimated  value  of 
other  property  was  correct.  In  ascertaining  the  value  of  prop- 
erty, it  may  be  proved  in  a  variety  of  modes,  and  a  party  is  not 
limited  to  any  one  to  the  exclusion  of  others.  "We  regard  this 
evidence  as  proper,  because  it  tended  to  prove  the  issue  which 
the  jury  were  trying. 
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It  is  again  insisted,  that  the  court  erred  in  not  permitting 
appellants  to  read  letters,  received  by  them  from  parties  resid* 
ing  in  other  States.  In  this  the  ruling  of  the  court  was  correct. 
They  were  not  under  oath,  and  were  made  ex  parte^  and  with- 
out tlie  opportunity  of  cross-examination  by  appellees.  They 
were  but  the  mere  statements  of  those  who  wrote  them,  and 
were,  according  to  all  the  rules  of  evidence,  inadmissible.  If 
appellants  desired  to  avail  themselves  of  the  testimony  of  those 
persons,  they  should  have  taken  their  depositions,  or  procured 
their  attendance  as  witnesses. 

.  It  is  also  insisted,  that  the  court  below  erred  in  refusing  to 
permit  Hennessy  to  testify  when  called  as  a  witness  by  defend- 
ants below.  We  are  referred  to  the  case  of  Bell  v.  Thomjpson^ 
34  111.  529,  in  support  of  the  proposition.  In  this  case  it  does 
not  appear  what  appellants  expected  to  prove  by  the  witness. 
It  is  not  stated  in  the  record,  and  we  cannot  judicially  know, 
that  he  would  have  testified  to  any  fact  that  would  have  been 
beneficial  to  them.  When  they  proposed  to  examine  him,  they 
should  have  stated  w^hat  they  could  prove  by  him,  so  that  the 
court  could  have  determined  whether  it  would  have  been 
material  to  their  defense.  When  a  party  brings  a  case  to  tliia 
court,  and  asks  a  reversal,  it  devolves  upon  him  to  show  that 
error  has  been  committed,  to  his  injury,  by  the  court  trying 
the  cause.  And  he  does  not  show  such  an  error  by  simply 
showing  that  he  called  a  witness  that  the  court  would  not 
permit  him  to  examine,  unless  it  appears  what  it  was  expected 
the  witness  would  prove.  The  question  does  not,  therefore,^ 
arise  whether  Hennessy  was,  under  the  rule  in  the  case  of 
Belly.  TJwmjpson^  a  competent  witness.  In  this  there  was  no 
error. 

After  a  careful  examination  of  the  numerous  and  lengthy 
instructions  given  for  each  party,  while  a  portion  of  them  may 
not  be  strictly  accurate,  we  belive  they  present  the  law  of  the 
case  as  favorably  as  appellants  were  entitled  to  have  it  given  to 
the  jury.  And  by  a  part  of  them  it  is  more  so  than  they  had 
a  right  to  demand.  Nor  do  we  see  that  those  given  for  appel- 
lees stated  the  law  unfairly,  or  contain  any  error  of  which 


1867.]  WiNSLOw  et  al.  v.  Newlan  et  al.  151 

Opinion  of  the  Court. 

appellants  liave  a  right  to  complain.  The  principles  of  those 
asked  by  appellants,  which  were  refused,  and  which  may  have 
been  applicable  to  the  case,  were  embodied  and  given  in  others. 
Upon  the  whole  instructions  as  given,  the  case  was  fairly  pre- 
sented to  the  jury,  and  we  discover  no  error  arising  upon 
them. 

It  is  also  insisted,  that  the  court  below  erred  in  not  permit- 
ting appellees  to  contradict  the  witness  Buck,  as  to  what  he 
had  stated  on  a  former  trial.  We,  upon  examining  the  record, 
do  not  find  that  any  foundation  was  laid  for  the  purpose.  It 
does  not  appear  that  he  was  asked  what  he  then  said,  or 
whether  he  did  not  state  the  facts  as  they  proposed  to  prove  he 
had  stated  on  the  former  trial.  Under  the  rules  of  evidence, 
this  was  necessary  before  he  could  be  contradicted.  It  is  but 
fair  to  a  witness,  that  his  attention  should  be  distinctly  called 
to  the  particular  statement  he  is  alleged  to  have  made,  with 
the  particulars  of  time,  place  and  circumstances,  tliat  he  may 
have  an  opportunity  of  correcting  any  mistake  he  may  have 
made  before  he  is  impeached.  The  law  will  not  permit  a  man 
to  be  proved  to  have  committed  perjury  and  leave  his  character 
blackened  and  destroyed,  until  it  appears  the  statement  was 
deliberately  and  intentionally  made.  Such  consequences  should 
not  follow  a  want  of  recollection,  misapprehension  or  even 
inattention.  That  such  a  foundation  for  an  impeachment  of  a 
witness  must  be  laid,  is  a  rule  of  such  uniform  and  constant 
application  that  reference  to  authority  is  wholly  unnecessary 
for  its  support. 

It  is  urged,  that  the  court  acted  improperly  and  committed 
an  error  in  giving  oral  instructions  to  the  jury  after  they 
retired  to  consider  of  their  verdict.  It  does  not  appear,  that 
any  such  instructions  were  given.  Upon  the  jury  coming  into 
court  and  announcing  that  they  were  unable  to  agree,  the  court 
informed  them  of  the  necessity  and  importance  of  their  agree- 
ing upon  a  verdict,  and,  unnecessarily  perhaps,  explained  the 
reasons  that  induced  him  to  refuse  to  permit  them  to  be  dis- 
charged, and  one  of  the  jurymen  inquired  as  to  his  duty  in 
reference  to  concurring  with  his  fellows,  when  the  court  distinctly 
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informed  him  that  he  should  not  agree  to  a  verdict  unless  he 
conscientiously  believed  it  to  be  right.  So  far  from  interfering 
to  induce  this  juror  to  concur,  the  court  distinctly  informed 
him  that  he  ought  not,  unless  he  believed  the  verdict  was 
proper  and  right. 

In  this  entire  record  we  discover  no  error  for  which  the  judg- 
ment should  be  reversed,  and  it  must  therefore  be  affirmed. 

Judgment  affi/rmed. 


John  R.  Steele 

V. 

The  People  of  the  State  of  Illinois. 

1.  Continuance  —  in  criminal  cases.  Every  person  indicted  for  crime 
should  have  a  reasonable  opportunity  to  prepare  his  defense.  But  the  prisoner 
is  required  to  sbow  that  ho  lias  a  defense.  His  statement  of  it  will  always  be, 
and  from  necessity  must  be,  closely  scrutinized. 

2.  Same — presumptions.  It  will  always  be  presumed  that  a  prisoner, 
making  an  application  for  a  continuance,  makes  the  strongest  possible  state- 
ment in  his  own  favor. 

3.  An  aflB.davit  for  a  continuance  must  not  only  state  the  facts,  but  also 
their  materiality. 

4.  Same  —  good  character.  Although  good  character  can  be  given  in  evi- 
dence in  every  case,  yet,  if  there  is  no  other  ground  of  defense,  a  continuance 
will  not  be  granted  for  such  purpose  alone. 

5.  Evidence.  On  an  indictment  for  forging  checks,  it  is  proper  to  give  in 
evidence  on  the  trial,  that  the  defendant  about  the  same  time  passed  other 
forged  checks,  for  the  purpose  of  showing  scienter  or  guilty  knowledge. 

Wkit  of  Ekeor  to  the  Recorder's  Court  of  Chicago ;  the 
Hon.  EvEET  Van  Bueen,  Judge,  presiding. 

The  plaintiff  in  error  was  indicted  for  forgery  at  the  October 
Term,  A.  D.  1866,  of  the  Recorder's  Court  of  Chicago.  On 
being  arraigned,  he  pleaded  not  guilty,  and  entered  his  motion 
for  a  continuance,  which  being  overruled,  exceptions  were 
taken. 

The  affidavit  for  a  continuance  was  as  follows : 
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"  State  of  Illinois,  Recorder's  Court  of  the  city  of  Chicago. 
"  J.  R.  Steele  ads.  .The  People  of  the  State  of  Illinois. 
"  City  of  Chicago,  ) 
Cook  County,      j     ' 

"'John  R.  Steele,  being  duly  sworn,  says  he  is  indicted  in 
this  court  under  three  indictments  for  forgery,  two  for  passing 
forged  checks,  and  one  for  attempting  to  pass  a  forged  check  ; 
that  this  affiant  cannot  safely  proceed  to  the  trial  of  either  of 
said  causes  for  the  want  of  material  witnesses  who  are  absent, 
and  whose  presence  this  deponent  has  been  unable  to  procure 
at  this  present  term  of  tliis  court;  that  John  Lynch  is  a  mate- 
rial witness  for  this  deponent ;  that  he  resides  in  the  city  of 
Philadelphia ;  that  this  deponent  has  made  every  exertion  in 
his  power,  by  writing  letters  and  telegraphing,  and  by  the 
exertion  of  his  friends,  to  obtain  his  presence  at  the  present 
term  of  this  court,  and  has  been  unable  to  do  so,  but  verily 
believes  he  can  procure  the  attendance  of  the  said  John  Lynch 
at  the  next  term  of  the  said  court ;  that  this  deponent  can 
prove  by  said  John  Lynch  that  the  check  purporting  to  have 
been  drawn  by  H.  M.  Thompson  &  Co.,  was  given  to  this 
•affiant  in  payment  of  a  precedent  debt,  and  was  represented  to 
this  deponent  to  be  genuine,  and  he,  the  deponent,  took  it  as 
such  ;  that  the  name  of  the  man  who  thus  transferred  it  to  this 
defendant  is  J.  B.  Cross,  and  that  such  transfer  was  in  the 
afternoon  before  this  defendant  attempted  to  pass  the  same  on 
the  Merchants'  Savings,  Loan  and  Trust  company  of  this  city, 
as  alleged  in  said  indictment ;  that  this  deponent  expects  to 
prove  by  John  McCoy,  who  lives  in  the  city  of  New  York, 
that  a  man  by  the  name  of  P.  Gr.  Kice  or  Wright,  and  not  this 
deponent,  was  the  man  who  presented  the  check  to  the  Union 
National  bank,  as  alleged  in  said  indictment,  and  procured  the 
money  on  the  same,  and  that  he  is  a  man  who  resembles  this 
deponent  in  appearance ;  that  said  McCoy  is  a  material  witness 
for  this  defendant,  and  he  cannot  safely  proceed  to  the  trial  of 
said  cause  without  said  witness  McCoy ;  that  this  defendant 
has  not  been  able  to  procure  the  attendance  of  said  witnesses, 
but  expects  to  be  able  to  procure  the  attendance  of  said  wit- 
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nesses  bj  the  next  term  of  the  said  court ;  that  this  defendant 
knows  of  no  other  witness  bj  whom  lie  can  prove  the  facts 
above  set  forth,  which  he  expects  so  as  aforesaid  to  prove  bj 
said  witnesses  Lynch  and  McCoy ;  that  this  affiant  is  not  a 
resident  of  this  city,  and  he  avers  that  if  time  is  given  him  till 
the  next  term  of  this  conrt,  he  can  procure  a  large  number  of 
respectable  witnesses  who  have  known  this  affiant  for  years, 
and  can  testify  to  his  uniform  good  character;  that  the  names 
of  some  of  said  witnesses  are  Norman  T.  Stevens,  Samuel 
Blair,  Albert  Fitler,  George  Anendel,  Charles  Brooks,  William 
L.  Hirst,  Joseph  Levi,  Ereeman  Scott  and  Gen.  Cadwallader, 
who  all  reside  in  the  city  of  Philadelphia ;  that  this  deponent 
would  have  made  this  application  before,  but  for  the  reason 
he  has  been  confined  in  jail  since  his  arrest ;  that  he  has  been 
unable  to  retain  counsel  for  the  want  of  funds,  which  he  has 
been  daily  expecting  for  that  purpose ;  that  his  counsel  have 
both  of  them  refused  to  consider  themselves  fully  retained  as 
such  until  they  were  paid  a  retaining  fee,  which  has  not  been 
done.  J.  R.  STEELE. 

"  Sworn  to  and  subscribed  this  16th  day  of  Oct.,  A.  D.  1866. 

"Daniel  O'Hara,  Clerh:' 

The  defendant' was  put  upon  trial,  and  the  jury  found  him 
guilty  and  fixed  the  term  of  imprisonment  in  the  penitentiary 
at  thirteen  years. 

Motions  for  new  trial  and  in  arrest  of  judgment  being  over- 
ruled, the  court  rendered  judgment  upon  the  verdict.  The 
defendant  sued  out  this  writ  of  error. 

Messrs.  Tyleb  &  Hibbakd,  for  the  plaintiff  in  error, 

Mr.  R.  G.  Ingeksoll,  Attorney  General,  for  the  defendants 
in  error. 

Mr.  Chief  Justice  Beeese  delivered  the  opinion  of  the 
Court : 

This  was  an  indictment  in  the  Eecorder's  Court  of  the  city 
of  Chicago,  at  the  October  Term,  1866,  against  J.  E.  Steele,  for 


1867.]  Steele  v.  The  People.  155 

Opinion  of  the  Court. 

attempting  to  pass,  as  genuine,  a  forged  check,  purporting  to 
have  been  drawn  at  Chicago,  on  the  25th  of  September,  1866, 
by  H.  M.  Thompson  &  Co.,  on  the  Merchants'  Savings,  Loan 
and  Trust  company,  and  in  favor  of  William  E.  Hudson  or 
bearer,  for  $990. 

Being  duly  arraigned  for  trial  on  the  indictment,  the  prison- 
er pleaded  not  guilty  and  presented  his  affidavit  for  a  continu- 
ance, on  the  ground  of  the  absence  of  John  Lynch,  a  material 
witness  for  him;  that  the  witness  resides  in  the  city  of  Phila- 
delphia, and  every  exertion,  by  letters  and  by  telegrams,  had 
been  used  to  procure  his  presence,  without  success,  but  believes 
he  can  procure  his  attendance  at  the  next  term;  that  he  can 
prove  by  Lynch,  that  the  check  in  question  was  given  to  the 
affiant  in  payment  of  a  precedent  debt,  and  was  represented  to 
him  to  be  genuine,  and  he  took  it  as  such ;  that  the  name  of 
the  man  who  thus  transferred  it  to  affiant,  is  J.  B.  Cross,  and 
that  such  transfer  was  in  the  afternoon  before  affiant  attempted 
to  pass  it  on  the  Merchants'  Savings,  Loan  and  Trust  com- 
pany. 

He  further  stated,  that  he  expected  to  prove,  by  certain 
respectable  citizens  of  Philadelphia,  whose  names  are  given, 
that  he  was  a  man  of  uniform  good  character,  and  that  he  has 
no  other  witnesses  by  whom  he  can  prove  these  facts.  There 
is  also  in  the  affidavit,  reference  to  another  case,  in  regard  to  a 
check  on  the  Union  National  bank,  but  as  it  has  nothing  to  do 
with  this  case,  we  make  no  comments  upon  it. 

The  court  denied  the  motion  for  a  continuance,  to  which  the 
prisoner  excepted,  and  has  assigned  as  error  this  refusal  of  the 
court  to  grant  a  continuance. 

It  appears  the  prisoner  was  arrested  on  the  day  he  presented 
the  check  at  the  office  of  the  company  on  which  it  was  drawn, 
and  on  the  6tli  of  October  following  was  indicted,  tried  and 
convicted,  and  sentenced  to  the  penitentiary  for  thirteen  years. 

That  every  person  arrested  for  crime  should  have  a  reason- 
able opportunity  to  prepare  his  defense,  cannot  be  gainsaid,  but 
he  is  required  to  show  that  he  has  a  defense,  his  statement  of  it 
will  always  be,  and  from  necessity  must  be,  closely  scrutinized. 
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The  only  facts  constituting  a  defense  (and  it  must  be  presumed 
the  prisoner  made  the  strongest  possible  statement  in  his  own 
favor),  is  that  he  could  prove  by  Lynch,  the  absent  witness,  that 
he  received  the  check  in  payment  of  a  precedent  debt,  and  that 
it  was  represented  to  the  prisoner  to  be  genuine,  and  that  he 
received  it  as  such,  and  that  the  name  of  the  man  who  trans- 
ferred it  to  him  was  J.  B.  Cross. 

There  are  glaring  defects  in  this  affidavit,  and  fully  justified 
the  court  in  refusing  the  continuance.  It  does  not  state  any 
particulars  about  this  precedent  debt,  or  who  was  the  debtor, 
nor  the  consideration  or  circumstances  out  of  which  it  arose, 
nor  who  represented  to  the  prisoner  that  it  was  genuine,  nor 
does  it  negative  all  knowledge  on  his  part  of  its  want  of  gen- 
uineness. It  might  very  well  be,  if  the  prisoner  was  a  confed- 
erate of  a  noted  forger,  the  checks  or  bills  upon  which  he 
desired  to  obtain  money  would  be  represented  to  be  genuine, 
and  yet  the  confederate  receiving  them  would  well  know  they 
were  false,  forged  and  fraudulent.  He  does  not  swear  that  he 
did  not  know  it  was  forged  paper  when  he  received  it,  but 
leaves  the  inference  that  he  did  know  it  by  not  denying  such 
knowledge. 

An  affidavit  for  a  continuance  must  not  only  state  the  facts, 
but  also  their  materiality.  Moody  v.  The  People,  20  111.  315. 
Now,  how  was  it  material  that  it  was  represented  to  the 
prisoner  that  the  check  was  genuine,  without  stating  who  made 
the  representation,  and  that  he  did  not  know  at  the  time  he 
received  it,  that  it  was  not  genuine  ?  From  what  the  prisoner 
did  state  in  the  affidavit,  the  court  had  a  right  to  infer  he 
knew  the  check  was  forged,  or  he  would  have  sworn  he  did 
not  know  it.  We  do  not  perceive  that  these  statements  tend 
in  the  least  degree  to  establish  the  prisoner's  innocence,  but 
rather  to  inspire  the  belief  that  he  was  a  confederate  of  Cross, 
and  employed  by  him  to  get  the  money  on  his  forged  paper, 
being,  of  course,  told  by  Cross  that  the  paper  was  genuine, 
and  Cross  is  represented  by  prisoner's  counsel  to  be  a  notorious 
forger. 

ISTor  does  the  affidavit  state  that  Lynch  was  present  at  the 
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time  he  received  the  check,  or  when  it  was  given  or  by  whom. 
The  affidavit  was  clearly  insufficient  to  justify  the  court  in 
granting  a  continuance. 

The  other  branch  of  the  affidavit,  going  to  show  that  he 
could  prove  a  good  character,  was  not  of  itself  sufficient  to 
compel  the  court  to  grant  a  continuance  in  order  that  the 
prisoner  might  obtain  the  testimony  of  the  witnesses  to  tliat 
point.  In  criminal  cases  this  court  has  said  such  evidence  can 
be  given  in  every  case  (Jupits  v.  The  People,  34  111.  516),  but 
if  there  was  no  other  ground  of  defense,  we  know  of  no  prece- 
dent where  a  continuance  has  been  allowed  for  this  purpose 
alone. 

It  is  also  assigned  as  error  that  the  court  on  the  trial  of  the 
indictment,  permitted  the  prosecution  to  give  evidence  of  his 
passing,  about  the  same  time,  other  forged  checks. 

There  was  no  error  in  this,  as  such  evidence  tended  to  show 
the  scienter  or  guilty  knowledge.  Wharton's  American  Crim. 
Law,  292. 

As  to  the  evidence  in  the  cause,  it  was  crushing  upon  the 
prisoner,  the  force  of  which  the  jury  could  not  withstand. 
The  single  fact  that  the  prisoner  acted  under  an  assumed 
name,  when  if  his  own  name,  which  is  said  to  be  honorable, 
and  the  possession  of  a  highly  respectable  family  in  Philadel- 
phia, and  he  was  innocent,  his  name  would  have  gone  far  tc 
acquit  him.  But  he  made  his  appearance  under  another  name, 
and  when  arrested  by  Honoter  in  the  street,  he  attempted  to 
destroy  the  check,  tearing  it  and  chewing  the  fragments,  and 
refused  to  accompany  him  to  the  alleged  drawer  of  the  check. 
His  conduct,  as  developed  by  the  testimony,  comports  not  with 
innocence.  He  had  not  youth  and  inexperience  to  plead  for 
him  in  extenuation,  for  he  is  of  mature  age,  and  has  taken  an 
active  part,  as  his  counsel  tell  us,  in  the  busy  and  stirring 
scenes  of  life. 

The  other  error  relied  on  is,  that  only  eleven  jurors  were 
impaneled  in  the  cause. 

From  the  record  originally  filed  here,  this  assignment  of 
error  would  appear  to  have  no  foundation,  for  in  the  panel  as 
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found  there,  twelve  men,  whose  names  are  given,  appear  to 
have  formed  the  jury. 

Perceiving  no  error  in  the  record,  the  judgment  must  be 
affirmed. 

Judgment  affi/rmed. 


Anna  B.  Hobson  et  al, 

V. 

Eleazer  a.  Payne,  Administrator,  etc. 

1.  Administrators  —  application  to  sell  lands.  A  petition  by  an  adminis- 
trator to  sell  lands  to  pay  debts  should  show  that  the  contingency  exists 
which  authorizes  the  proceeding. 

3.  Where  a  party  residing  in  another  State,  dies  owning  land  in  this  State, 
the  creditors  may  cause  letters  of  administration  to  be  taken  out  in  this  State 
and  prove  their  claims,  and  if  there  is  not  sufficient  assets  to  pay  the  debts, 
the  administrator  may  obtain  an  order  for  the  sale  of  land. 

3.  Same  —  claims  against  estate  must  be  legally  established.  Before  an  ad- 
ministrator can  obtain  an  order  to  sell  real  estate  to  pay  debts,  the  claims 
must  be  regularly  presented  and  allowed  in  the  county  where  such  application 
is  made. 

4.  It  is  not  sufficient  to  show  that  the  claims  exist  or  have  been  allowed  hy 
a  probate  court  in  another  State. 

5.  Same — erroneous  decree.  Where  it  appears  from  the  record,  that  a 
decree  for  the  sale  of  real  estate  to  pay  debts,  on  the  application  of  an  admin- 
istrator, has  been  made  in  a  case  not  contemplated  by  the  statute,  the  decree 
will  be  reversed. 

Writ  of  Ekeok  to  the  Circuit  Court  of  Warren  county ;  the 
Hon.  H.  M.  Wead,  Judge,  presiding. 

This  was  a  petition  filed  in  the  Circuit  Court  of  "Warren 
county,  on  the  2d  day  of  August,  A.  D.  1853,  for  the  sale  of 
real  estate,  by  Eleazer  A.  Payne,  administrator  of  the  estate  of 
Bushnell  Willey,  deceased.  A  decree  was  rendered  at  the 
October  Term,  1853,  in  accordance  with  the  petition.  Anna 
B.  Hobson  and  William  C.  Hobson,  her  husband,  and 
John  B.  Willey,  prosecuted   a  writ  of  error  to  this  court. 
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"With  the  record  an  affidavit  was  filed,  that  William  S.  John- 
son, Ewan  Ewan,  John  Shepard,  J.  B.  Taliaferro,  Benjamin 
C.  Taliaferro  and  Herman  Dnhrae,  claim  the  lands  described 
in  the  petition  and  record,  or  a  portion  thereof,  either  as  pur- 
chasers or  terre  tenants,  and  a  scire  facias  was  issued  against 
them. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Messrs.  Goudy  &  Chandler,  for  the  plaintiffs  in  error. 

Messrs.  Goodwin  &  Lakned,  and  Mr.  B.  C.  Talifeeko,  for 
the  defendants  in  error. 

Mr.  Justice  Lawkence  delivered  the  opinion  of  the  Court : 

In  1853,  Payne  procm-ed  a  decree  from  the  Circuit  Court  of 
Warren  county,  authorizing  him,  as  administrator  of  Bushnell 
Willey  deceased,  to  sell  lands  for  the  payment  of  debts.  This 
is  a  writ  of  error  brought  by  the  heirs  of  Willey  upon  that 
decree. 

One  of  the  objections  taken  by  the  counsel  of  plaintiffs  in  error 
is,  not  only  that  there  is  an  absence  of  proof  in  the  record,  that 
any  claims  against  the  estate  had  either  been  allowed  by  the 
probate  court  of  Warren  county,  or  presented  to  the  adminis- 
trator, but  that  the  contrary  affirmatively  appears.  To  this 
objection  it  is  replied,  that  the  decree  itself  finds,  "  that  there 
is  still  due  and  owing  from  said  estate  a  large  amount  of  debts, 
of  the  amount  of  about  $10,000,"  This  answer  would  be  satis- 
factory, were  it  not  that  when  we  look  into  the  petition  and 
exhibit  filed  therewith,  we  are  obliged  to  construe  this  finding 
of  the  court  as  referring  to  debts  presented  against  the  estate 
in  the  probate  court  of  Harrison  county,  in  the  State  of  Ken- 
tucky, where  Willey  had  died,  and  where  original  administra- 
tion had  been  taken  out. 

The  petition  in  this  case,  as  explained  by  the  exhibit  filed 
with  it,  and  to  be  taken  as  a  part  of  it,  is  very  peculiar.  It  first 
states  the  death  of  Willey,  the  appointment  of  his  widow  as 
administratrix,  and  the  application  of  all  his  personal  property 
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"  all  of  which,"  it  says,  "  will  more  fully  appear  from  a  trans- 
cript from  the  records  of  the  probate  court  of  Harrison  county, 
in  the  State  of  Kentucky,  which  is  filed  herewith,  and  which 
your  petitioner  prays  may  be  a  part  of  his  petition."  The 
petition  then  goes  on  to  say,  that  after  the  application  of  all 
the  personal  estate,  there  was  still  a  large  amount  of  indebted- 
ness due  from  the  estate,  "  amounting  in  all  to  about  $10,000, 
which  will  also  appear  by  said  transcript,"  and  that,  to  pay 
said  debts,  there  only  remained  the  real  estate,  consisting  of 
certain  lands  in  Illinois,  "  which  will  appear  more  fully  from 
an  abstract  from  the  probate  court  of  Warren  county,  Illinois, 
filed  and  made  a  part  of  this  petition."  The  petition  then 
gives  a  list  of  the  lands,  and  avers  the  appointment  of  Payne 
as  administrator  by  the  probate  court  of  "Warren  county. 
The  transcript  from  the  record  of  the  probate  court  of  War- 
ren county,  filed  as  part  of  the  petition,  shows  that  Payne 
appeared  before  that  court  and  made  a  report  of  the  condition 
of  the  estate,  as  shown  by  the  records  of  the  probate  court  of 
Harrison  county,  Kentucky,  a  transcript  of  which  he  filed  as  a 
part  of  his  report.  He  also  filed,  as  a  part  of  his  report,  what 
he  termed  an  abstract  of  the  lands  belonging  to  the  estate,"  and 
the  court  ordered,  "  that  the  report,  abstract  and  transcript  be 
entered  of  record  in  this  office,  as  exhibiting  the  condition  of 
said  estate,  and  that  the  clerk  make  out  a  full  transcript  for 
said  administrator."  This  report  of  the  administrator  is  given 
in  h(BG  verba  in  the  exhibit  filed  as  a  part  of  the  petition  in  the 
Circuit  Court. 

The  report  closes  with  the  following  extraordinary  averment : 
"  That  no  claims  against  said  estate  have  been  presented  to 
said  administrator,  and  he  believes  there  are  none  in  this 
State,  but  that  the  true  condition  of  said  estate  is  shown  in 
said  transcript,"  referring  to  the  transcript  from  Kentucky. 
From  this  report  it  clearly  appears  that  no  claims  have  been 
filed  or  allowed  in  the  probate  court  of  Warren  county,  or  were 
presented  to  the  administrator.  This  report  bore  date  the  1st 
of  August,  1853,  and  on  the  next  day  the  administrator,  having 
shown  by  his  report  that  he  had  neither  assets  nor  liabilities, 
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filed  Lis  jDetition  for  leave  to  sell  real  estate  for  the  payment 
of  debts,  and  makes  this  report  and  the  transcript  from 
Harrison  county,  Kentucky,  a  part  of  his  petition.  He  thus 
showed  upon  the  face  of  his  own  application,  so  plainly  as 
to  admit  of  neither  doubt  nor  controversy,  that  the  $10,000 
for  the  payment  of  which  he  was  seeking  an  order  to  sell  real 
estate,  were  debts  as  to  which  his  only  knowledge  was  derived 
from  the  Kentucky  record,  and  none  of  which  had  ever  been 
presented  to  him  as  administrator,  for  payment,  or  filed  in  the 
probate  court  of  "Warren  county.  The  claims  do  not  seem  ever 
to  have  been  allowed  in  Kentucky,  but  are  stated  by  the 
administratix  there,  in  her  report  to  the  probate  court  of 
Harrison  county,  to  be  evidenced  by  notes  in  the  hands  of 
creditors,  other  accounts  and  demands,  and  expenses  of  admin- 
istration. These  creditors,  if  such  they  were,  might  have 
caused  letters  of  administration  to  be  taken  out  in  this  State, 
and  proved  their  claims,  and  the  administrator  might  then 
have  obtained  an  order  for  the  sale  of  land.  But  the  adminis- 
trator tells  the  court,  in  his  own  petition,  that  nothing  of  this 
kind  has  been  done,  that  no  claims  have  been  allowed  in  the 
probate  court,  or  presented  to  him.  He  says  this  when  he 
makes  his  own  report  of  the  preceding  day  to  the  probate 
court  a  part  of  his  petition.  In  that  report  he  says,  in  terms, 
that  no  claims  have  been  presented  to  him,  and  he  believed 
there  were  none  in  the  State.  He  also  says  the  debts  amount 
to  $10,000,  as  nearly  as  can  be  ascertained,  and  says  this  will 
more  fally  appear  by  the  transcript  from  the  probate  court  of 
Harrison  county,  Kentucky. 

This  is  equivalent  to  saying  that  no  claims  had  been  allowed 
against  him  in  the  probate  court  of  Warren  county,  and  this  is 
clearly  evident  from  every  part  of  this  record.  With  these 
facts  appearing  on  the  face  of  the  petition  and  exhibits,  the 
finding  of  the  court,  on  which  the  defendant  in  error  relies,  to 
the  effect  that  there  is  still  due  from  said  estate,  debts  to  the 
amount  of  $10,000,  must  be  considered  as  referring  to  the  debts 
mentioned  in  the  transcript  from  the  probate  court  in  Ken- 
tucky, and  not  to  debts  proven  or  presented  in  this  State.  We 
11  —  45th  III. 
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must,  therefore,  regard  this  record  as  showing  on  its  own  face, 
that  this  decree  was  made  in  a  case  not  contemplated  by  the 
statute,  and  for  the  purpose  of  paying  supposed  debts,  with 
which  this  administrator  had  not  the  remotest  concern. 

In  the  view  we  have  taken  of  this  main  question,  it  is  un- 
necessary to  consider  the  other  points  discussed  by  counsel. 

We  are  asked  by  the  counsel  for  the  plaintiff  in  error  to 
express  an  opinion  whether  there  was,  as  claimed  by  them,  an 
absence  of  jurisdiction  in  the  Circuit  Court,  which  would  make 
the  sale  by  the  administrator  a  nullity.  This  question  is  not 
before  us,  and  might  affect  the  interests  of  persons  who  have 
not  been  heard.  That  there  was  palpable  error  in  the  decree 
-we  have  no  doubt^  and  it  must  be  reversed. 

Decree  reversed. 


The  People  ex  rel.  B.  S.  Prettyman  et  al, 

V. 

The  Board  of  Supervisors  of  Logan  County. 

1.  Statutes — subscribing  stock  in  railroad  companies — interpretation  of 
particular  one.  Where,  under  the  act  incorporating  the  Pekin,  Lincoln  and 
Decatur  Railroad  company,  and  which  authorized  certain  counties  to  subscribe 
stock  therein,  the  president  of  the  board  of  directors  presented  to  the  board 
of  supervisors  of  Logan  county  a  petition  signed  by  two  hundred  persons, 
who  styled  themselves  legal  voters  of  the  county,  requesting  them  to  submit 
to  the  voters  of  the  county,  at  the  ensuing  election,  a  proposition  for  the 
county  to  subscribe  $300,000  to  the  capital  stock  of  the  company,  and  to  issue 
its  bonds  therefor,  with  interest  at  ten  per  cent, — Jield,  that  the  supervisors 
were  not  warranted  in  refusing  such  petition  upon  the  groiand  that  the  presi- 
dent of  the  company  having  alone  acted  in  the  matter,  therefore,  the  petition 
had  not  been  regularly  presented,  it  appearing  that  his  action  was  authorized 
by  a  resolution  of  the  board  of  directors.     This  was  sufficient. 

3.  Same — concerning  right  of  supervisors  to  require  proof  of  genuinenes* 
of  petition — and  when  such  proof  will  be  deemed  icaived.  And  in  such  case, 
when  it  was  objected  by  the  supervisors  that  no  evidence  existed  of  the  fact 
of  the  genuineness  of  the  petition,  and  the  board  of  directors  thereupon 
offered  to  make  the  necessary  proof  thereof,  which  was  refused — held,  that, 
while  the  supervisors  might  have  acted  upon  it  as  genuine  without  proof,  oi 


1867.]  The  People  ex  ret.  v.  Logan  County.  163 

Opinion  of  the  Court. 

might  have  required  proof  that  the  petitioners  were  legal  voters  of  the 
county,  yet,  by  their  refusal  to  hear  such  proof,  they  must  be  regarded  as 
having  waived  it. 

3.  Same  — powers  conferred  upon  the  supervisors  and  directors,  respectively 
under  this  act.  Under  this  act,  when  the  requirement  is  made  as  therein 
directed,  the  supervisors  must  submit  the  proposition  to  a  vote  of  the  county ; 
they  having  no  discretion  in  this  matter,  nor  as  to  tlie  amount  so  asked  to  be 
subscribed,  the  power  to  fix  the  amount  having  been  conferred  upon  the 
board  of  directors.  The  supervisors  have  the  power  only  in  case  the  sub- 
ficription  is  voted,  to  withhold  it  so  long  as  any  two  of  the  counties  named  in 
the  act  shall  fail  or  refuse  to  vote  for  such  subscription ;  also  to  fix  the  rate  of 
interest  upon  the  bonds  issued,  and  the  time  of  their  payment,  within  the 
limits  fixed  by  the  act. 

This  was  an  application  to  this  court  for  a  peremptory  writ 
of  mandamus,  in  the  name  of  the  people  of  the  State  of  Illi- 
nois, on  the  relation  of  Benjamin  S.  Prettyman  and  others, 
constituting  the  board  of  directors  of  the  Pekin,  Lincoln  and 
Decatur  Kailroad  company,  against  the  board  of  supervisors 
of  Logan  county,  to  compel  them  to  submit  to  the  legal  voters 
of  that  county  a  proposition  for  subscription  to  the  capital 
stock  of  said  company  to  the  amount  of  $300,000,  and  to  issue 
the  bonds  of  said  county  in  payment  therefor,  with  interest  at 
ten  per  cent,  as  authorized  by  the  act  of  incorporation  of  said 
company. 

The  further  facts  are  stated  in  the  opinion. 

Messrs.  Wyatt  &  Beason,  and  Mr.  T.  Lyle  Dickey,  for  the 

relators. 

Messrs.  Palmer  &  Hay,  for  the  respondents. 

Per  Curiam  :  The  eleventh  section  of  the  act  incorporating 
the  Pekin,  Lincoln  and  Decatur  Railroad  company,  declares, 
that,  when  the  company  shall  become  organized,  it  shall  be  the 
duty  of  the  board  of  supervisors  of  the  counties  through  which 
the  road  shall  pass,  and  of  which  Logan  is  one,  upon  the  applica- 
tion in  writing  of  the  board  of  directors  of  the  road,  to  order  an 
election  in  their  proper  counties  on  a  day  to  be  named  in  the 
application,  to  determine  whether  such  county  will  or  not  sub- 
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scribe  stock  to  the  railroad  company ;  the  amount  of  the  stock 
to  be  determined  by  the  board  of  directors  of  the  road,  and  to 
be  named  in  the  application. 

The  twelfth  section  declares,  that,  should  the  voters  of  sncli 
county  refuse  to  vote  such  subscription,  the  board  of  directors, 
by  a  petition  signed  by  at  least  two  hundred  legal  voters  of 
such  county,  presented  to  the  board  of  supervisors  thereof,  may 
require  them  to  submit  the  same  proposition  to  the  voters  of 
such  county  at  any  subsequent,  general,  or  county  election. 

The  thirteenth  section  declares,  that  if  it  shall  appear  that  a 
majority  of  all  the  persons  voting  at  such  election  have  voted 
for  subscription,  then  the  board  of  supervisors  shall  subscribe 
on  the  request  of  the  company  through  their  president  or  treas- 
urer, for  shares  of  the  capital  stock  to  the  amount  voted  by  the 
county  ;  and  to  issue  and  deliver  to  the  president  or  treasurer 
the  same  amount  as  the  amount  of  stock  so  subscribed,  of  the 
bonds  of  such  county,  payable  at  any  time  specified  therein, 
not  exceeding  twenty  years  from  their  date,  with  interest  not 
exceeding  ten  per  cent  per  annum,  payable  annually.  This  sec- 
tion contains  a  proviso,  that  it  sliall  be  at  the  option  of  the 
county  authorities  of  each  county  not  to  issue  its  bonds,  so 
long  as  any  two  of  said  counties  have  failed  to  vote  for  a  sub- 
scription as  provided  by  the  act.  The  ninth  section  declai'cs 
that  Logan  county  may  subscribe  not  less  than  $250,000,  and 
not  exceeding  $350,000.  The  act  also  declares,  that  the  board 
of  supervisors  of  the  several  counties  shall  not  be  required  to 
submit  a  proposition  to  subscribe  to  the  capital  stock  of  the 
road  to  the  voters  of  the  counties,  at  more  than  two  elections 
in  any  one  year. 

It  appears,  that,  on  the  4th  of  June,  1867,  the  board  of 
directors,  by  application  in  writing,  as  provided  in  the  act, 
induced  the  board  of  supervisors  of  Logan  county  to  order  an 
election  on  the  25th  of  that  month,  to  determine  whether  the 
county  would  subscribe  $300,000  to  the  capital  stock  of  the 
company  and  issue  bonds  therefor  at  ten  per  cent  interest. 
That  at  the  election  thus  held,  the  county  refused  to  vote  for  a 
subscription.     That  afterward,  at  the  September  session,  1S07,. 
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of  tlie  board  of  supervisors,  the  board  of  directors  presented  a 
petition  signed  by  two  hundred  persons,  styling  themselves 
legal  voters  of  the  county  of  Logan,  and  required  the  board  of 
supervisors  to  submit  the  same  proposition  for  the  county  to 
subscribe  $300,000  to  the  capital  stock  of  the  company,  and  to 
issue  bonds  bearing  ten  per  cent  interest  therefor  to  the  voters  of 
Logan  county,  at  the  ensuing  county  election  to  be  held  on  the 
Tuesday  after  the  first  Monday  in  November,  1867.  That  on 
the  presentation  of  this  petition,  the  board  of  supervisors,  by 
resolution,  refused  to  submit  the  proposition  to  the  voters  of 
the  county. 

It  is  urged,  that  the  petition  was  not  regularly  presented,  aa 
the  president  of  the  board  of  directors  alone  acted.  It  appears, 
that,  in  presenting  the  petition  and  requiring  the  submission, 
he  acted  under  a  resolution  adopted  by  the  board  of  directors. 
This  answers  the  requirements  of  the  statute,  and  was  suffi- 
cient. 

It  is  again  objected,  that  the  board  of  supervisors  had  no 
evidence  that  the  persons  signing  the  petition  were  legal  voters 
of  Logan  county.  It  appears  by  the  record,  that  the  board  of 
directors,  to  obviate  this  objection,  offered  both  to  make  the 
proof  before  the  committee  of  the  board  of  supervisors  having 
in  charge  the  subject,  and  also  before  the  board.  In  this  the 
board  of  directors  did  all  that  was  within  their  power. 

They  were  unable  to  do  any  thing  further  by  which  they 
could  avail  themselves  of  the  benefits  of  the  act.  The  petition 
being  signed  by  the  requisite  number  of  names,  purporting  to 
be  legal  voters  of  the  county,  the  board  would  have  been 
authorized  to  act  upon  it  as  genuine  and  what  it  purported  to 
be.  Or  they  might  have  required  proof  if  they  desired  it 
before  making  the  order  submitting  the  question.  But,  having 
refused  to  hear  the  evidence  when  offered  by  the  board  of 
directors,  they  must  be  regarded  as  having  waived  proof  that 
petitioners  were  legal  voters.  By  refusing  to  hear  the  evidence, 
we  may  infer  that  the  real  objection  was  not  that  they  did  not 
know  that  the  petitioners  were  legal  voters  of  the  county. 

When  the  requirement  is  made,  in  the  mode  prescribed  by 
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the  act,  on  the  board  of  supervisors,  they  have  no  discretion, 
but  must  make  the  order  submitting  the  proposition  to  the  vote 
of  the  county.  Nor  have  they  under  the  act  any  discretion  as 
to  the  amount.  That  power  is  conferred  upon  the  board  of 
directors  of  the  road,  to  fix  the  sum  to  be  voted  upon  between 
the  maximum  and  minimum  named  in  the  statute.  We  do 
not  see  that  the  act  has  left  the  board  of  supervisors  with  any 
very  extensive  discretion  in  the  matter.  Tlie  act,  in  terms, 
gives  them  the  option,  after  the  vote  has  resulted  in  favor  of 
subscription,  to  withhold  it  so  long  as  any  two  of  the  counties 
named  shall  fail  or  refuse  to  vote  for  subscription,  Nor  does 
the  act  fix  the  rate  of  interest  the  bonds  shall  bear,  only  declaring 
that  they  shall  not  bear  a  higher  rate  than  ten  per  cent,  leaving 
the  board  of  supervisors  to  fix  the  rate.  They  also  have  the 
power  to  fix  the  period,  within  twenty  years,  at  which  the 
bonds  when  issued  shall  be  paid.  As  to  the  rate  of  interest 
which  the  bonds  shall  bear,  or  the  time  when  they  shall  become 
due,  the  board  of  directors  have  no  control.  And,  those  things 
being  discretionary,  the  court  has  no  power  to  indicate  the  rate 
of  interest  or  the  time  the  bonds  shall  run.  Those  questions 
must  be  left  to  the  action  of  the  board.  We  can  only  require 
the  board  to  submit  the  proposition  of  subscription  to  the  capi- 
tal stock  of  the  road  by  Logan  county,  to  the  voters  of  the 
county,  for  the  sum  of  $300,000,  leaving  the  board  of  supervisors 
to  fix  the  rate  of  interest  which  the  bonds  shall  bear,  and  the 
period  when  the  bonds  shall  be  paid,  to  their  discretion. 

Relators  having  showed  that  they  have  complied  with  the 
law,  and  it  being  the  duty  of  the  board  of  supervisors  in  such 
case  to  submit  the  question  to  the  voters  of  the  county  at  the 
election  to  be  held  on  Tuesday  after  the  first  Monday  in 
November   next,  a  peremptory  writ  of  mandamus   must   be 

awarded. 

Mandamus  awarded. 
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John  Wightman 

V. 

Matilda  Wightman. 

1.  Chancery — process  of  court  —  attachment  for  contempt.  A  court  of 
chancery  has  power  to  issue  attachments  for  contempts  in  refusing  to  obey 
orders  made  conformable  to  law. 

2.  Same — imprisonment  for  debt.  The  commitment  of  a  defendant  for  con- 
tempt for  refusing  to  pay  alimony,  is  not  an  imprisonment  for  debt,  from  which 
he  can  claim  exemption  under  the  15th  section  of  article  8  of  the  Con- 
stitution. 

3.  A  court  of  chancery  has  power,  in  addition  to  making  a  decree  for  alimony 
a  lien  on  the  lands  of  a  defendant,  to  enforce  the  decree  by  attachment  for 
contempt,  and  if  the  defendant  remains  contumacious,  may  also  sequestrate 
his  real  and  personal  property,  as  a  means  of  enforcing  performance  of  the 
decree. 

4.  The  act  of  June  22,  1852,  provides  means  of  relief  to  a  defendant  com- 
mitted for  any  contempt  of  court  in  not  performing  any  order  or  decree  for  the 
payment  of  money. 

Wkit  of  Error  to  the  Circuit  Court  of  Peoria  county ;  the 
Hon.  Sabin  D.  Puterbaugh,  Judge,  presiding. 

This  was  a  proceeding  instituted  by  Matilda  Wightman  for 
an  attachment  against  John  Wightman  for  a  contempt  of  court 
in  refusing  to  pay  alimony  as  provided  in  a  decree  for  divorce 
between  the  parties.  An  attachment  was  issued,  upon  wliich 
the  defendant  was  arrested  and  brought  into  court.  The 
defendant  moved  to  be  discharged,  which  was  refused.  Refus- 
ing to  purge  himself  of  the  contempt,  he  was  adjudged  to  be 
in  contempt  and  committed  to  jail.  An  appeal  was  prayed, 
and  refused.  The  case  was  brought  to  this  court  by  writ  of 
error. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Messrs.  Bryan  &  Cochran,  for  the  plaintiff  in  error. 

Mr.  John  B.  Cohrs  and  Mr.  E.  N".  Powell,  for  the  defendant 
in  error. 
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Mr.  Chief   Justice  Breese  delivered   the   opinion   of  the 

Court : 

It  appears  from  the  record  in  this  cause,  that  Matilda 
Wiffhtmau,  the  defendant  in  error,  had,  at  the  March  Term, 
1859,  of  the  Peoria  Circuit  Court,  obtained  a  decree  of  divorce 
against  John  Wightman,  and  an  allowance  of  alimony  of  $500 
per  annum,  payable  in  semi-annual  installments  of  $250,  and 
that  the  decree  was  made  a  specific  lien  on  the  lands  of  the 
defendant,  and  upon  the  rents  and  profits  thereof 

The  installments  for  1866,  and  that  due  January  1,  1867, 
being  in  arrears,  Matilda  Wightman,  at  the  June  Term,  1867, 
of  the  Peoria  Circuit  Court,  entered  her  motion  to  place  the 
cause  of  Matilda  Wightmaii  v.  John  Wightman  on  the  docket, 
and  for  a  writ  of  attachment  against  the  defendant  for  a  con- 
tempt of  court,  in  not  complying  with  the  decree  of  March 
Term,  1859 ;  and  thereupon  filed  the  afiidavit  of  James  Haines, 
by  which  it  appeared  that  he,  as  the  agent  and  attorney  in  fact 
of  the  plaintiff,  had  applied  to  the  master  in  chancery  of  Taze- 
well county,  by  petition  to  notify  the  defendant  to  pay  these 
sums  so  in  arrears,  he  having  failed  to  par  them  on  demand 
made  by  him,  Haines,  or  that  in  default  of  such  payment,  he, 
the  defendant,  would  be  liable  to  be  arrested  for  contempt  and 
have  his  estate  sequestrated.  This  notice  was  given  by  the 
master  in  chancery  accompanied  by  a  copy  of  the  decree  of 
March  Term,  1859,  by  the  terms  of  which,  the  master  in 
chancery  of  Tazewell  county  was  required  to  compel  the  pay-, 
ment  of  the  alimon3%  The  notice  was  dated  May  21,  1867, 
and  required  the  defendant  to  pay  to  James  Haines,  the 
attorney  in  fact  of  plaintifi",  the  sum  of  $750,  the  amount  of 
the  deferred  installments,  on  or  before  the  second  Monday  of 
June  next,  and  in  default  of  such  payment,  together  with  the 
costs  of  this  proceeding,  that  an  order  would  be  issued  for  liis 
arrest  and  imprisonment  for  contempt  of  court,  in  not  paying 
this  alimony,  and  that  his  property,  real  and  personal,  would 
be  sequestrated  to  pay  the  above  sum  of  $750. 

This  process  Avas  directed  to  the  sheriff  of  Tazewell  county. 
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and  by  him  duly  served  upon  the  defendant,  on  the  23d  day 
of  May,  1867. 

At  the  June  Term,  1867,  James  Haines,  as  agent  and  attorney 
in  fact  of  the  plaintiif,  made  affidavit  that  since  the  notification 
aforesaid,  the  defendant  had  not  paid  the  money  in  the  order 
of  court  and  notice  mentioned,  or  any  part  thereof;  and  he 
further  stated  in  his  affidavit  that  the  defendant,  since  the 
rendition  of  tlie  decree,  had  sold  several  of  the  tracts  of  land 
named  in  the  decree,  and  refused  to  pay  the  plaintiff  unless 
she  would  release  her  claim  upon  the  lands  set  apart  as  security 
for  her  alimony ;  and  he  further  stated  in  his  affidavit  that 
defendant  desired  to  force  the  plaintiff  to  sell  the  premises 
named  in  the  decree,  in  order  that  the  title  might  thereby 
become  changed,  and  the  same,  in  the  hands  of  third  parties, 
become  released  from  the  lien  imposed  by  the  decree ;  and  he 
further  stated  in  his  affidavit  that  defendant  threatened  that 
unless  plaintiff  would  release  her  claim,  he  would  no  longer 
keep  the  premises  in  repair  —  the  orchards,  the  fences,  or  the 
dwelling-house,  but  would  allow  them  "to  run  down  and  dete- 
riorate in  value,  and  so  lessen  the  security  of  the  plaintiff  for 
her  alimony." 

Another  affidavit,  on  the  19th  of  June,  1867,  was  made  by 
Hahies,  as  agent,  setting  forth  the  sale  of  some  of  the  lands 
incumbered  by  the  decree,  but  as  it  was  excluded  by  the  court, 
it  is  unnecessary  to  notice. 

At  the  June  Term,  1867,  the  motion  for  the  attachment 
coming  on  to  be  heard  the  court  granted  the  writ,  for  contempt 
in  not  paying  the  money  decreed  to  the  plaintiff,  and  made  it 
returnable  instanter. 

The  sheriff  of  Tazewell  county,  to  whom  the  writ  was 
directed,  arrested  the  defendant,  and  produced  his  body  in 
court ;  wliereupon  the  defendant,  in  proper  person,  moved  the 
court  for  his  discharge  from  arrest  for  the  following  reasons : 

1.  The  application  for  said  order  was  not  made  by  said  com- 
plainant. 

2.  Said  application  was  not  made  by  petition  nor  upon  due 
notice  to  defendant. 
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3.  The  agent,  or  al]eged  agent,  bj  whom  the  motion  for  said 
order  was  made,  did  not  produce  or  exhibit  any  legal  authority 
from  complainant  to  act  in  her  behalf  in  the  premises. 

4.  Said  order  was  granted  upon  affidavit  and  motion  of  a 
person  who  exhibited  no  legal  authority  to  make  the  same. 

5.  Said  order  was  made  upon  an  affidavit  showing  no  legal 
or  sufficient  grounds  for  the  same. 

6.  Said  order  is  in  violation  of  the  15th  section,  article  8,  of 
the  Constitution  of  this  State. 

7.  Said  order  does  not  state  any  grounds  for  issuing  said 
attachment. 

8.  Said  order  is  in  effect  a  new  or  supplemental  decree  in 
said  cause. 

9.  Said  order  is  wholly  unnecessary,  supererogatory  and 
oppressive,  inasmuch  as  the  decree  made  in  said  cause,  at  the 
March  Term,  A.  D.  1859,  provides  efficient  means  for  its  own 
execution. 

10.  The  affidavit  of  James  Haines,  which  was  the  only  evi- 
dence adduced  to  sustain  the  motion  for  said  order,  does  not 
show  any  legal  cause  or  ground  for  making  the  same. 

11.  Said  order  is  in  other  respects  informal,  illegal,  insuffi- 
cient and  contrary  to  the  rules  and  practice  of  courts  of  equity 
and  the  laws  of  this  State. 

12.  Said  affidavit  does  not  show  that  the  defendant  has  any 
property  or  means  other  than  that  described  in  said  decree  of 
March,  1859,  out  of  which  he  can  pay  such  alimony. 

13.  Said  affidavit  does  not  show  any  reason  why  said  alimony 
cannot  be  made  out  of  the  real  estate  upon  which  said  decree 
is  made  a  lien. 

14.  Said  affidavit  does  not  show  any  demand  made  by 
complainant,  or  her  authorized  agent,  of  said  alimony  upon 
defendant ;  nor  does  it  show  that  a  copy  of  said  decree,  or  of 
any  writ  or  order  commanding  obedience  to  said  decree,  was 
served  upon  said  defendant  by  complainant  or  her  authorized 
agent. 

15.  Said  affidavit  does  not  show  that  the  "  premises"  men- 
tioned therein,  need  or  require  any  repairs  to  be  made,  nor 
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any  duty  on  the  part  of  the  defendant  to  keep  the  same  from 
deteriorating  in  value. 

The  court  overruled  the  motion,  to  which  the  defendant  ex- 
cepted, and  entered  the  following  order:  Defendant  failing  to 
pay  alimony,  and  refusing  to  purge  himself  from  contempt  in 
non-payment,  ordered,  that  defendant  be  turned  over  to  the 
common  jail  of  Peoria  county,  and  remain  in  custody  of  the 
sheriff  until  he  pay  complainant  $750,  due  under  the  decree, 
with  interest  and  costs,  clear  his  contempt,  and  the  court  make 
further  order  to  the  contrar3\ 

The  defendant  prayed  an  appeal  from  this  order,  which  the 
court  refused  to  allow,  for  the  reason  "  that  an  appeal  did  not 
lie  from  the  order." 

On  the  8th  of  July,  thereafter,  while  the  defendant  was  in 
prison,  the  complainant  entered  her  motion  for  a  writ  of  seques- 
tration against  the  ]*eal  estate  and  rents  and  profits  thereof, 
and  against  the  goods  and  chattels  and  personal  estate  of  the 
defendant,  which  the  court  granted,  and  the  same  was  issued 
to  four  commissioners  named  therein,  to  all  which  the  defend- 
ant excepted. 

To  reverse  these  several  orders  the  record  is  brought  here  by 
writ  of  error,  and  various  errors  assigned,  based  in  great  part 
on  the  reasons  assigned  for  the  discharge  of  defendant,  as  above 
set  forth. 

The  cause  has  been  argued  with  ability  by  the  counsel  on 
both  sides,  and  we  have  been  greatly  impressed  thereby.  It  is 
a  case  of  the  first  impression  in  this  court,  and  must  be 
decided  on  authority,  and  that  is  to  be  looked  for  in  our  legisla- 
tion on  the  subject  of  the  powers  of  a  court  of  chancery,  and 
that  of  the  English  chancery  in  like  cases. 

The  first  section  of  the  Chancery  Code  provides  as  follows: 
The  several  Circuit  Courts  of  this  State,  in  all  causes  in  which 
they  may  have  jurisdiction  as  courts  of  chancery,  shall  have 
power  to  proceed  therein  according  to  the  mode  hereinafter 
prescribed ;  and  when  no  provision  is  made  by  this  chapter, 
according  to  the  general  usage  and  practice  of  courts  of  equity, 
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or  agreeably  to  such  rules  as  maj^  be  established  by  the  said 
courts  in  that  behalf.  Scates'  Comp.  p.  138,  ch.  21. 

By  section  IT  the  judges  of  the  Circuit  Courts,  in  their 
respective  circuits,  may  establish  rules  of  proceeding  in  chan- 
cery, and  make  all  needful  orders  and  regulations  consistent 
with  the  practice  of  courts  of  chancery,  in  cases  not  provided 
for  by  law.  Id.  140. 

By  section  13  express  power  is  given  to  the  court,  when 
any  bill  is  taken  for  confessed,  to  make  such  decree  thereon 
as  may  be  just,  and  to  enforce  such  decree,  either  by  seques- 
tration of  real  and  personal  estate,  by  attachment  against 
the  person,  by  causing  possession  of  real  and  personal  estate  to 
be  delivered  to  the  party  entitled  thereto,  or  by  ordering  the 
demand  of  the  complainant  to  be  paid  out  of  the  effects  or 
estate  sequestrated,  or  which  are  included  in  such  decree ;  and 
by  the  exercise  of  such  other  powers  as  pertain  to  courts  of 
chancery,  and  which  may  be  necessary  to  the  attainment  of 
justice.  Id.  140.  And  the  14th  section  provides,  that  a  decree 
for  money  shall  be  a  lien  on  the  lands  and  tenements  of  the 
party  against  whom  it  is  entered,  to  the  same  extent,  and 
under  the  same  limitations,  as  a  judgment  at  law.  Id. 

By  section  46  it  is  provided,  that  in  certain  cases  an  execu- 
tion may  issue  on  a  final  decree,  to  be  served  by  the  sheriff, 
"  or  the  court  may,  if  necessary,  direct  an  attachment  to  be 
issued  against  the  party  disobeying  such  decree,  and  fine  or 
imprison  him,  or  both,  in  the  discretion  of  the  court,  and 
may  also  direct  a  sequestration  for  disobedience  of  any  decree." 
Id.*  144. 

By  section  6  of  chapter  23,  title  "  Divorces,"  it  is  provided, 
"  when  a  divorce  shall  be  decreed,  it  is  the  duty  of  the  court  to 
make  such  order  touching  the  alimony  and  maintenance  of  the 
Mdfe,  etc.,  as,  from  the  circumstances  of  the  parties  and  the 
nature  of  the  case,  shall  be  fit,  reasonable  and  just ;  and  in  case 
the  wife  be  complainant,  to  order  the  defendant  to  give  reason- 
able security  for  such  alimony  and  maintenance,  or  may  enforcTe 
the  payment  of  such  alimony  and  maintenance  in  any  other  man- 
ner consistent  with  the  rules  and  practice  of  the  court.  Id.  161. 
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It  appears  from  the  record,  that  the  decree  for  divorce  was 
taken  pro  confesso  against  the  defendant,  and  the  amount  of 
alimony  allowed  was  upon  his  admission,  in  open  court,  that 
his  property  was  then  worth  $10,000.  What  the  grounds  for 
divorce  were,  do  not  appear  on  this  record;  whatever  they 
were,  they  were  admitted  by  the  defendant. 

The  question  arises,  if,  in  view  of  the  legislation  of  this  State 
to  which  we  have  above  referred,  the  court  overleaped  its 
powers  in  its  action  in  the  premises,  —  for  all  the  reasons  urged 
by  the  plaintiff  in  error  may  be  resolved  into  this : 

That  a  court  of  chancery  has  power  to  issue  an  attachment 
for  contempt  in  refusing  to  obey  an  order  made  conformably  to 
law  is  not,  and  cannot  be,  denied.  Scates'  Comp.  627,  §  48. 

Was  the  order  conformable  to  law,  and  did  the  defendant 
refuse  to  obey  such  order?  That  he  did  is  undisputed.  Had 
he  proper  grounds  for  refusal  ?  His  counsel  insist  that  he  had, 
because  the  decree  for  alimony  provided  the  means  for  its  own 
execution,  and  the  master  could  sell  the  land  for  the  payment 
of  the  installments. 

This  may  all  be  true,  but  it  does  not  follow  the  court 
could  not  consider  the  party  in  contempt  for  refusing  to  pay 
the  amount  decreed.  We  are  of  opinion,  on  the  facts  before  the 
court,  in  the  manner  they  were  presented,  fully  justified  the 
court  in  awarding  the  attachment  as  for  a  contempt.  This  did 
not  necessarily  result  in  the  commitment  of  the  defendant,  for  it 
was  in  his  power  to  purge  himself  of  the  contempt,  by  sliowing 
to  the  court  why  he  was  unable  to  pay  the  installments.  Dis- 
asters may  have  overtaken  him,  rendering  him  unable  to 
perform  the  decree ;  various  circumstances  might  have  been 
brought  to  the  knowledge  of  the  court,  divesting  his  conduct 
of  any  imputation  of  contempt,  and  his  discharge  thereby  had. 
But  the  record  shows  he  did  not  seek  to  purge  himself  from  the 
contempt,  but  remained  contumacious.  The  court  could  dc 
nothing  less  than  commit  him  to  jail.  Such  a  commitment  ia 
not,  as  we  understand  the  Constitution  and  the  laws  enacted  on 
that  subject,  an  imprisonment  for  debt.  The  amount  found  by 
the  decree  was  not  originally  founded  upon  a  contract,  and  it 
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was  such  debts  only  from  which  the  debtor  could  claim  exemp- 
tion from  imprisonment.  The  decree  in  this  case  is  one  thing, 
and  the  means  to  cause  its  payment  another,  and  the  means 
adopted  were  in  accordance  with  the  13th  section  of  the  Chan- 
cery Code  above  cited,  which  has  never  been  held  as  contra- 
vening the  15th  section  of  the  8th  article  of  the  Constitution. 

The  non-performance  of  the  decree  being  adjudged  a  con- 
tempt, the  power  to  attach  for  the  contempt  cannot  be  ques- 
tioned. 

The  order  adjudging  the  non-performance  of  the  decree  a 
contempt  being  a  lawful  order,  the  court  was  allowed  the 
usual  means  to  enforce  the  order,  by  issuing  an  attachment 
therefor,  and  committing  him  on  failure  to  purge  himself  of 
the  contempt. 

But,  admitting  this  power,  the  plaintiff  in  error  insists,  that 
the  order  of  sequestration  was  illegal  and  unnecessary,  as  the 
office  of  such  writ  is  simply  to  make  the  money,  which  the  mas- 
ter in  chancery  had  full  power  to  do,  by  sales  under  the  decree 
of  March,  1859. 

Power  was  given  the  master  to  make  sales  from  time  to  time, 
of  the  particular  tracts  of  land  described  in  the  decree,  but  this 
remedy  was  not  entirely  sufficient,  as  the  land,  if  sold,  might 
not  meet  the  demands  of  the  decree,  and  from  the  facts  stated 
in  the  affidavit  of  Haines,  and  uncontradicted  and  undenied, 
it  was  the  design  of  the  plaintiff  in  error  to  deteriorate  their 
value  by  neglect.  This  order  of  sequestration  operates  upon 
all  the  estate  of  the  defendant  in  the  decree,  real  and  personal. 
It  would  seem  from  the  silence  of  the  plaintiff  in  error,  when 
brought  up  for  contempt,  that  he  had  abundant  means  to  pay 
these  installments,  but  was  disposed  to  set  the  court  at  defiance. 
This  is  the  inference  from  his  conduct,  and  if  a  correct  one,  the 
court  would  have  been  derelict  in  its  duty  had  it  failed  to 
employ  all  the  legitimate  enginery  at  its  command  to  overcome 
this  spirit  and  bring  him  to  terms. 

We  have  no  doubt  a  court  of  chancery  has  power,  in  addition 
to  making  a  decree  for  alimony  a  lien  on  the  lands  of  a  defend- 
ant, which  it  would  be  without  a  decree  to  that  effect,  to 
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enforce  the  decree  by  attachment  for  contempt,  and  if  the 
defendant  remains  contumacious,  defying  the  court,  may  also 
sequestrate  his  estate,  real  and  personal,  as  a  means  of  enfor- 
cing performance  of  the  decree. 

The  course  adopted  in  this  case,  and  the  evidence  on  which 
the  proceedings  were  based,  were  sujSficient  to  authorize  the 
order.  The  fact  that  Haines  showed  no  authority,  written  or 
otherwise,  to  demand  payment  of  these  installments,  is  of  no 
importance,  as  the  plaintiff  in  error  did  not  require  him  to 
show  his  authority,  but  treated  him  and  his  demand  with 
indifference. 

We  perceive  nothing  in  the  record  to  require  us  to  interpose. 

If  the  plaintiff  in  error  does  not  wish  to  remain  committed, 
the  act  of  1852  has  provided  a  sufficient  mode  by  which  he  can 
relieve  himself.  Scates'  Comp.  6Y8. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


Walker,  J.,  dissenting. 


Judgment  affirmed. 


The  Chicago  Railway  Company 

V. 

Leonard  W.  Volk  et  ux. 

Agency — what  mil  not  constitute.  In  an  action  on  tlie  case  against  a 
street  railway  company,  for  injuries  sustained  by  the  plaintiff  while  a  passen- 
ger upon  one  of  its  cars,  it  appears,  that,  on  the  arrival  of  the  car  at  the  cross- 
ing of  a  steam  railroad,  it  stopped  to  allow  a  train  of  the  latter  company  to 
pass  by,  and,  that,  after  said  train  had  passed,  the  flagman  of  the  latter  com- 
pany signaled  the  driver  of  the  street  car  to  go  ahead,  which  he  did,  but 
before  he  had  crossed  with  his  car,  the  other  train  backed  up,  and  a  collision 
occurred,  whereby  plaintiff  was  injured:  Held,  that  proof  of  the  fact  that 
such  driver  had  been  directed  by  his  superiors  to  obey  the  signals  of  the 
flagman  in  governing  the  movements  of  his  car  at  that  crossing,  and  that  he 
did  so,  did  not  convert  the  flagman  of  the  railroad  company  into  an  agent  of 
the  defendant,  and  an  instruction  of  the  court  to  that  effect  was  erroneous. 

Appeal  from  the  Superior  Court  of  Chicago. 


X76  Chicago  Railway  Co.  v.  Volk  et  ux.  [Sept.  T., 

Opinion  of  the  Court. 
The  facts  are  fully  stated  in  the  opiniou. 
Messrs.  McAllister,  Jewett  &  Jacksok,  for  the  appellant. 
Messrs.  King,  Scott  &  Clyde,  for  the  appellees. 
Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case  brought  by  Yolk  and  wife 
against  the  Chicago  City  Railway  company  upon  the  following 
facts:  On  the  11th  of  July,  1866,  Mrs.  Volk  was  a  passenger 
on  one  of  the  street  cars  of  the  appellant,  drawn  by  horse 
power,  and  as  the  car  reached  the  point  of  intersection  with 
the  Chicago,  Burlington  and  Quincy  Railway  company,  the 
crossing  was  occupied  by  a  train  of  cars  belonging  to  the  latter 
company,  and  the  horse  car  stopped  to  wait  the  passage  of  the 
train.  After  the  train  had  crossed  the  street,  the  flagman 
signaled  the  driver  of  the  car  to  go  forward.  He  did  so,  and 
at  the  same  instant  the  train  backed  and  struck  the  car  before 
it  had  quite  crossed  the  track.  The  plaintiff,  Mrs.  Yolk,  was 
considerably  injured,  and  on  the  trial  recovered  a  verdict 
and  judgment. 

On  the  trial,  the  defendant  asked  the  following  instruction  : 

"  If  the  jury  believe,  from  the  evidence  in  this  cause,  that 
the  accident  in  question  in  this  suit  occurred  solely  by  reason 
of  the  carelessness,  ne^liffence  or  misconduct  of  the  flag-man 
stationed  at  the  crossing,  being  the  servant  of  the  railway  com- 
pany, whose  track  crosses  the  track  of  the  defendant  at  the 
place  in  question,  and  that  said  flagman  was  not  at  the  time 
the  agent  or  servant  of  the  defendant,  and  said  accident 
occurred  without  any  fault,  negligence  or  want  of  skill  on  the 
part  of  the  defendant  or  any  of  its  agents  or  servants,  then  the 
jury  will  find  the  defendant  not  guilty." 

This  instruction  is  somewhat  objectionable  in  assuming  that 
the  flagman  was  the  servant  of  the  Chicago,  Burlington  and 
Quincy  Railway  company,  but  the  court  added  the  following 
qualification,  and  gave  it  as  qualified : 
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"But  the  jury  are  further  instructed,  that,  if  tliej  believe 
from  the  evidence  that  the  driver  of  the  car  in  which  the 
plaintiff,  Emily  C.  Yolk,  is  alleged  to  have  been  injured,  by 
direction  of  the  defendant's  superintendent  or  assistant  super- 
intendent, governed  his  movement  upon  the  track  at  the  time 
the  accident  occurred  by  the  signal  of  the  flagman  of  the  Bur- 
lington and  Quincy  Railroad  company,  then  such  flagman  was, 
for  the  purpose  of  this  suit,  to  be  considered  as  the  agent  of 
the  defendant." 

There  was  error  in  this  qualification.  The  fact  that  the 
driver  of  the  car  had  been  directed  by  the  superintendent  to 
obey  the  signals  of  the  flagman,  and  that  he  did  so  obey  them, 
did  not  convert  the  agent  of  the  C.  B.  &  Q.  company  into  an 
agent  for  the  defendant.  This  result  no  more  followed  from 
the  fact  that  such  instructions  had  been  given,  than  it  would 
have  followed  if  the  superintendent  had  been  himself  driving 
the  car,  and  had  gone  forward  in  obedience  to  the  signal  of  the 
flagman.  If  the  doctrine  of  this  qualification  be  true,  then 
the  flagman  becomes  the  agent,  ^w  hac  vice,  of  every  person 
who  drives  a  vehicle  over  the  crossing,  and  who  governs  his 
movements  by  the  signals  or  directions  of  the  flagman.  The 
result  of  this  would  be,  that  no  matter  how  careless  this  person 
might  be  in  the  performance  of  his  duties,  one  injured  by  com- 
plying with  his  improper  directions  could  bring  no  suit  against 
the  company  that  appointed  him,  because  he  had  ceased  to  be 
the  agent  of  such  company  while  performing  the  very  services 
for  which  he  had  been  appointed.  The  proof  shows  the 
appellant  had  nothing  to  do  with  his  appointment,  control  or 
removal.  He  can  therefore  in  no  just  sense  be  called  their 
agent.  He  was  no  more  their  agent  than  that  of  any  other 
person  who  traversed  this  crossing. 

For  the  error  in  this  instruction  the  judgment  must  be 
reversed  and  the  cause  remanded. 

Judgment  reversed. 
12  —  45th  III. 
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William  Hunter 

V. 

Isaac  Hatch. 

1.  Decbeb — can  only  bear  six  per  cent  interest.  This  court  lias  repeatedly 
decided,  that  a  decree  can  only  bear  sis  per  cent  interest  under  the  law  of  this 

State. 

2.  Same  —  must  be  reversed  before  it  can  be  modified.  It  is  the  practice  of 
this  court,  that,  before  a  decree  can  be  modified,  the  erroneous  portion  at  least 
must  be  reversed.  After  reversal,  this  court  may  modify  it,  or  remand  it  with 
instructions. 

3.  Mortgage  —  wTien  transaction  between  parties  will  be  deemed  a  mortgage. 
Where  between  A  and  B  the  relation  of  debtor  and  creditor  existed,  evidenced 
by  a  certain  bond  of  A,  and  they  entered  into  an  agreement,  whereby  the 
former  conveyed  to  the  latter  certain  lands  to  secure  the  payment  of  his 
indebtedness  to  B,  and  B  executed  a  bond  to  C  for  the  reconveyance  of  them 
to  him,  upon  the  payment  of  a  sum  specified  in  the  bond,  and  surrendered  the 
old  bond  to  A,  although  it  was  well  understood  that  C  was  not  to  pay  any 
thing  on  such  purchase,  the  intention  being  simply  to  change  the  form  of  the 
security,  —  held,  that  C  took  nothing  by  his  purchase,  but  simply  received  the 
equitable  title,  in  trust  for  A,  and  that  as  between  A  and  B  the  relation  of 
mortgagor  and  mortgagee  existed,  and  that  equity  would  decree  a  reconvey- 
ance of  the  lands  to  A  upon  his  paying  to  B  the  amount  his  due. 

4.  Usury  —  cannot  be  avoided  by  substitution  of  securities.  Nor  will  such 
substitution  of  security,  by  taking  up  the  old  bond,  and  A  executing  a  deed  of 
the  premises  to  B  tipon  his  giving  to  C  a  new  bond  for  their  reconveyance  to 
him,  so  change  the  transaction,  as  to  purge  it  of  any  usurious  taint  with  which 
the  original  one  may  have  stood  charged ;  the  proof,  showing  that  this  sub- 
Btitution  of  security  was  designed  only  to  give  a  new  form  to  the  old  trans- 
action. 

5.  Same  —  equity  will  regard  the  substance,  not  the  form,  of  such  agreements. 
When  the  original  securities  were  tainted  with  usury,  the  substitution  of 
others  will  not  remove  the  taint,  such  substitution  having  been  made  as  a 
cover  to  usury  between  parties  knowing  to  the  transaction ;  and  it  must  faU, 
as  equity  regards  the  substance,  not  the  form,  of  contracts  made  to  avoid  the 
usury  laws. 

6.  Statutes — act  of  1867 — prohibiting  application  of  usurious  interest  in 
payment  of  principal  —  wid.  Under  the  law  as  it  existed  prior  to  the  act  of 
1867,  all  payments  of  usury  were  treated  as  payments  on  the  principal  when 
required  by  the  debtor,  and  so  far  as  the  act  of  1867  seeks  to  abrogate  this 
right  it  is  void. 
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7.  LEGiSLATtHRE  —  no  power  to  abrogate  or  transfer  a  vested  right.  It  is 
beyond  the  power  of  the  legislature  to  abrogate  a  vested  right,  or  transfer  it 
to  another,  other  than  the  one  in  whom  it  has  lodged. 

Appeal  from  the  Circuit  Court  of  Kane  county ;  the  Hon. 
Isaac  G.  Wilson,  Judge,  presiding. 

This  was  a  bill  in  chancery  filed  by  the  appellant  in  the 
court  below,  against  the  appellee,  to  redeem  certain  premises 
theretofore  quitclaimed  by  him  and  his  wife  to  appellee ;  appel- 
lant claiming,  that  such  conveyance  was  made  for  the  purpose 
of  securing  the  payment  of  a  certain  indebtedness  of  appellant 
to  appellee.  The  further  facts  in  the  case  necessary  to  its 
understanding,  are  fully  presented  in  the  opinion. 

Mr.  Eugene  Caneield,  for  the  appellant. 

Mr.  Chaeles  Wheaton,  for  the  appellee. 

Mr.  Justice  "Walker  delivered  the  opinion  of  the  Court : 

This  decree  must  be  reversed,  because  by  its  terms  appellant 
is  required  to  pay  ten  per  cent  interest  on  the  sum  found  by 
the  decree  to  appellee,  from  the  date  of  its  rendition  till  the 
money  shall  be  paid.  Pearsons  v.  Hamilton,  1  Scam.  415  ; 
White  V.  Haffaker,  27  111.  349,  The  rule  is  so  firmly  fixed,  by 
these  cases,  that  a  decree  can  only  bear  six  per  cent  under  our 
law,  that  we  regard  it  wholly  unnecessary  to  again  discuss  the 
question,  .and  shall  content  ourselves  by  reversing  the  decree 
because  it  is  violative  of  the  rule  distinctly  announced  in  those 
cases.  Appellee's  counsel  misapprehends  the  practice  when  he 
urges,  that  this  court  can  modify  a  decree  without  first  revers- 
ing it.  After  a  decree  is  reversed,  then  the  court  may  modify 
it  by  a  decree  in  this  court,  or  by  remanding  it  with  instruc- 
tions. But,  before  it  can  be  modified,  the  erroneous  portion,  at 
least,  must  be  reversed. 

It  appears  from  the  evidence,  that  appellant  was  in  posses- 
sion of  the  pieces  of  land  in  controversy  before  they  were  sold 
by  the  general  government.  Being  unable  to  raise  the  money 
otherwise,  he  procured  its  entry  in  the  names  of  Brady,  Peck 
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and  Buck,  who  were  to  hold  the  title  as  a  security  for  the 
money  they  advanced  to  enter  them,  until  it  should  be  paid 
with  interest  by  appellant,  according  to  the  several  agreements 
then  made.  Afterward,  being  unable  to  pay  them  without  bor- 
rowing the  money,  he  applied  to  and  procured  it  of  Daniel  S. 
Gray,  and,  upon  paying  Brady,  Peck  and  Buck,  they  conveyed 
the  land  to  Gray  to  hold  as  a  security  for  the  money  thus  loaned. 
He  afterward  effected  a  similar  loan  from  Benjamin  Hackney 
and  paid  Gray,  who  then  conveyed  the  lands  to  Hackney  to 
hold  as  a  security  for  the  money  thus  advanced.  That  in  tlip 
year  1855,  appellant  owed  Hackney  $446.51,  and  he  borrowed 
that  sum  from  appellee  to  pay  Hackney,  and  the  land  was  con- 
veyed to  appellee  to  hold  as  security.  Appellant  at  the  time 
also  owed  appellee  $300  for  goods,  and  $220  for  money  loaned. 

Appellant  at  the  same  time  purchased  a  tract  containing 
forty  acres  of  one  Moshier  for  $1,000,  as  the  purchase  money, 
which  was  paid  by  appellant,  and  the  land  conveyed  to  him. 
It  was  agreed  that  appellee  should  convey  the  premises  deeded 
to  him  by  Hackney  and  also  the  forty-acre  tract  sold  by  him 
to  appellant,  when  the  latter  should  pay  him  $1,966.51,  the 
aggregate  amount  of  the  several  items  of  indebtedness ;  on  the 
amount  advanced  to  Hackney  he  was  to  receive  twelve  per 
cent,  and  on  the  balance  fifteen  per  cent. 

It  is  alleged,  that,  in  October,  1867,  appellee  gave  to  appel- 
lant a  bond  for  the  conveyance  of  the  land  upon  payment  of 
$4,005,  by  installments,  the  last  falling  due  in  October,  18G1. 
That  this  sum  was  made  up  by  compounding  at  the  rate  of 
twelve  per  cent  on  the  Hackney  loans,  and  in  the  same 
manner  at  the  rate  of  fifteen  per  cent  on  the  balance.  That 
several  payments  were  afterward  made  on  the  bond,  and 
appellant  owed  appellee  about  $500  for  goods  sold  him  by 
appellant. 

That  in  October,  1859,  appellee  computed  the  amount  due 
on  the  bond,  with  $281  he  had  paid  to  Mrs.  Gates  in  Novem- 
ber, 1854,  compounding  interest  at  the  rate  of  fifteen  per  cent 
to  be  $3,300,  after  deducting  payments  made  by  appellant. 
That  it  was  then  agreed,  that  appellant  and  wife  should  quit- 
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claim  the  lands  to  appellee,  and  that  he  should  execute  a  bond 
for  tlie  conveyance  of  the  lands  to  Martin  P.  Allen,  a  son-in-law 
of  appellant ;  the  old  bond  to  be  given  up ;  Allen  to  pay  the 
$3,300  by  the  1st  of  October,  1865,  with  ten  per  cent  interest, 
payable  annually,  and  receive  a  deed  for  the  lands.  That  this 
agreement  was  then  entered  into,  and  the  new  bond  given,  and 
the  old  one  surrendered  to  appellant,  and  the  quitclaim  deed 
was  executed. 

That  Allen  paid  nothing  on  the  purchase  of  the  lands,  but 
simply  received  the  equitable  title  to  hold  as  a  trustee  for 
appellant.  That  subsequent  to  this  arrangement  several  pay- 
ments were  made,  amounting  to  a  little  more  than  $1,100.  The 
bill  charges  that  appellant  had  paid  over  $2,000  of  usurious 
interest.  He  charges  that  Allen  assigned  the  bond  to  him  on 
the  20th  of  October,  1862,  and  that  he  had  been  continuously 
in  possession  of  the  land  since  before  its  entry,  and  that  he  has 
made  improvements  thereon  worth  the  sum  of  $2,000  or 
upward.  Appellant  offers  to  bring  whatever  sum  of  money 
may  be  found  due  upon  the  contract  into  court,  and  prays 
that  the  court  will  enforce  a  specific  performance  of  the  agree- 
ment. 

The  answer  admits  that  the  indebtedness  to  appellee  occur- 
red substantially  as  stated  in  the  bill ;  that  it  was  to  draw 
interest  at  twelve  and  fifteen  per  cent  per  annum,  as  alleged ; 
admits  the  agreement  entered  into  with  Allen,  as  charged,  and 
that  the  sum  then  found  to  be  due  was  ascertained  by  comput- 
ing interest  at  those  rates  on  the  principal  and  including  the 
accounts  for  goods  and  the  money  paid  Mrs.  Gates ;  he  denies 
that  appellant  has  made  any  payments  since  giving  the  bond  to 
Allen,  but  alleges  they  were  made  by  Allen ;  that  appellant 
and  wife  executed  the  quitclaim  deed  of  the  lands  to  appellee, 
as  a  payment  of  appellant's  indebtedness  to  him ;  denies  that 
Allen  was  a  trustee  for  appellant  in  the  transaction ;  that  all 
but  two  of  the  payments  on  the  bond  were  made  by  Thomas 
Hunter,  who  claimed  to  have  purchased  of  Allen ;  he  denies 
the  assignment  of  the  bond  to  appellant  by  Allen ;  he  denies 
that  he  is  liable  to  convey  the  laud  imder  the  bond ;  and  alleges 
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that  the  land  has  sometimes  been  in  the  possession  of  the 
appellant,  of  Allen  and  of  Hunter. 

After  hearing  the  evidence  in  the  court  below,  the  chancellor 
found,  that  appellant  was  bound  to  perform  the  agreement  on 
the  payment  of  the  amount  due  upon  the  contract ;  that  he 
was  entitled  to  redeem,  and  stated  the  account  and  found  due 
to  him  $3,94:0,50,  and  decreed  its  payment  into  court  within 
sixty  days.  It  was  decreed  that  appellee  should  execute  a  con- 
veyance and  deposit  it  with  the  clerk  within  the  same  time. 

From  the  time  appellee  received  the  title  to  the  land  from 
Hackney  and  Moshier  until  the  bond  was  given  to  Allen,  no 
one  can  or  will  contend  that  the  relation  of  the  parties  was 
anything  but  debtor  and  creditor,  and  the  creditor  holding  the 
title  to  these  lauds  to  secure  the  payment  of  the  indebtedness. 
It  has  been  uniformly  held,  that  when  the  parties  occupy  such 
a  relation,  equity  —  disregarding  form,  and  looking  alone  to  the 
substance  of  all  transactions  —  will  regard  such  as  the  present 
to  be  that  of  mortgagor  and  mortgagee.  In  equity,  up  to  that 
time,  it  is  manifest,  beyond  all  cavil,  that,  had  appellant  paid 
the  money  actually  due,  a  court  of  equity  would  have  com- 
pelled appellee  to  convey  the  lands  to  him. 

It  stands  confessed  that  the  sum  agreed  to  be  paid  by  Allen 
was  largely  tainted  with  usury.  But  is  insisted,  that  taking 
up  the  bond  held  by  appellant  and  giving  the  new  one  to 
Allen,  together  with  the  execution  of  the  quitclaim  deed, 
changed  the  entire  transaction,  and  the  vicious  agreement 
previously  existing  became  tliereby  purified  of  all  usurious 
taint.  Both  Allen  and  Andrew  Hunter  testify  that  Allen  paid 
nothing  to  appellant,  or  any  one  else,  for  the  benefit  of  the 
contract,  or  to  become  the  purchaser,  but  that  the  bond  was 
made  to  him  for  the  benefit  of,  and  as  a  trustee  for,  appellant, 
with  the  knowledge  of  appellee.  We  do  not  see  that  in  equity 
this  changed  the  transaction  in  the  slightest  degree,  except  in 
mere  form.  If  this  change  in  the  form  was  intended  as  a 
device  to  cover  usury,  it  must  fail,  as  courts  of  equity  regard 
the  substance  and  not  the  form  of  agreements  assumed  to 
evade  the  usury  laws.  ^ 
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It  does  not  appear  that  appellee  intended  to  give  up  his 
farm.  On  the  contrary,  he  was  struggling  to  retain  it.  And 
appellee,  as  Hunter,  the  son,  testifies,  repeatedly  assured  appel- 
lant, to  induce  him  to  execute  the  quitclaim  deed  and  enter 
into  the  arrangement,  that  Allen  could  at  any  time  assign  the 
bond  to  him  when  it  suited  their  convenience.  There  is  noth- 
ing in  tlie  evidence  which  indicates  that  any  one  of  the  parties 
had  the  slightest  impression  that  Allen  was  really  purchasing 
or  that  appellant  was  selling  the  land.  They  all  seem  to  have 
understood  it  to  be  only  giving  a  new  form  to  the  old  transac- 
tion. Allen  gave  no  obligation,  nor  did  he  incur  any  liability 
for  the  sum  du6  on  the  mortgage. 

It  then  follows  that  the  relation  of  the  parties  to  the  trans- 
action was  not  in  equity  changed  from  its  previous  condition. 
After  appellant  received  the  assignment,  appellee  was  under 
precisely  the  same  obligation  to  perform  his  agreement  and 
permit  a  redemption  as  he  was  before  the  bond  was  given  to 
Allen.  He  held  as  trustee  for  appellant,  and,  had  it  not  been 
given,  appellant  could  unquestionably  have  redeemed;  and 
appellee  cannot  now  refuse  to  permit  a  redemption  on  fair  and 
equitable  terms. 

It  then  remains  to  inquire  what  are  the  terms  upon  which 
appellant  shall  be  permitted  to  redeem.  The  act  of  28th  of 
February,  1867  (Session  Laws,  p.  81),  declares,  that,  when  the  de- 
fense of  usury  is  insisted  upon  in  all  contracts  entered  into  while 
the  interest  law  of  January,  1849,  was  in  force,  and  before  the 
adoption  of  the  interest  law  of  January,  1857,  and  such  de- 
fense shall  be  proved,  the  creditor  shall  forfeit  the  excess  of 
interest  over  the  rate  which  it  was  lawful  for  the  parties  to 
have  agreed  upon  and  reserved  in  writing,  but  shall  forfeit  no 
more ;  and  no  portion  of  the  interest  voluntarily  paid  shall  be 
credited  on  the  principal.  The  act  of  1849  authorized  the 
parties  to  contract  in  writing  for  the  payment  of  ten  per  cent 
per  annum.  It  therefore  follows,  that  under  the  act  of  1867 
there  can  be  no  forfeiture  of  interest  when  the  defense  of  usury 
is  interposed  to  contracts  entered  into  prior  to  the  act  of  1857 
and  subsequent  to  the  act  of  1849,  unless  it  exceeds  ten  per 
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cent,  and  only  then  for  the  excess  over  tliat  rate.  If  this  loan 
was  made  prior  to  the  adoption  of  the  act  of  1857,  and  after 
the  adoption  of  the  act  of  1849,  appellant  should  pay,  to  re- 
deem, the  principal,  with  ten  per  cent,  allowing  credits  as  in 
other  cases. 

The  act  of  1867  declares,  that  the  sum  over  ten  per  cent 
voluntarily  paid  by  the  debtor,  shall  not  be  deducted  from  the 
principal.  Under  the  law  as  it  existed  prior  to  the  passage  of 
this  act,  all  payments  of  usury  were  treated  as  payments  on 
the  principal  still  remaining  unpaid,  when  insisted  upon  by  the 
debtor.  The  law  so  approj)riated  it,  and  it  was  a  vested  right 
of  the  debtor  to  have  it  thus  applied.  It  is  beyond  the  legisla 
tive  power  to  abrogate  a  vested  right  or  to  transfer  it  to  another 
person.  The  legislature  were  therefore  powerless  to  declare, 
that  all  money  paid  over  and  above  ten  per  cent,  under  the  act 
of  1849,  should  not  be  applied  as  a  payment  of  the  remaining 
principal. 

Appellee  made  this  loan  to  appellant  in  1855,  and  hence  it 
was  under  the  law  of  1849,  and  falls  within  the  first  clause  of 
the  act  of  1867.  Nor  did  the  giving  the  new  bond  and  taking 
up  the  old  one,  in  1859,  change  the  contract  or  alter  the  rights 
of  the  parties  in  this,  any  more  than  it  did  in  other  respects. 
This  transaction  therefore  falls  within  and  must  be  governed 
by  the  provisions  of  the  law  of  1867. 

The  decree  of  the  court  below  is  reversed,  and  the  cause  is 
remanded,  with  directions  to  refer  it  to  the  master  to  state  an 
account.  And,  in  stating  it,  he  will  allow  appellee  the  amount 
of  the  principal  loaned,  as  well  as  any  sum  appellant  was  in- 
debted to  him,  with  ten  per  cent  interest ;  allowing  appellant 
for  all  suras  paid  by  him  and  Allen,  and  if  such  payments 
exceed  the  interest  due  at  the  time  of  payment,  computing  at 
the  rate  of  ten  per  cent,  the  balance  of  such  payment  over  and 
above  the  amount  of  interest  then  due,  shall  be  applied  as  a 
credit  on  the  principal,  the  balance  of  which  principal  shall 
form  a  new  principal  upon  which  to  compute  interest  until  the 
next  payment,  which,  if  it  shall  exceed  the  interest,  shall  first 
satisfy  the  interest  due  when  made,  and   the  balance  to  be 
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applied  as  a  payment  on  the  principal.  If,  however,  the  inter- 
est sliall  exceed  the  pajunent  when  made,  interest  to  be  com- 
puted on  the  principal  until  the  aggregate  payments  shall 
exceed  the  interest,  when  the  interest  shall  be  extinguished 
and  the  balance  applied  to  pay  principal.  The  interest  to  be 
first  paid,  but  not  to  draw  interest.  The  balance  which  shall 
remain  after  so  applying  all  of  the  payments  will  be  the  sum 
required  to  redeem. 

Decree  reversed. 


Nelson  Clark 

V. 

George  Pageter. 

Nkw  tbial.  In  a  case  where  the  evidence  is  conflicting,  and  the  case  is 
fully  and  fairly  left  to  the  jury  by  the  instructions,  the  verdict  will  not  be 
disturbed. 

Appeal  from  the  Circuit  Court  of  Peoria  county ;  the  Hon. 
Sabln  D.  Puteebaugh,  Judge,  presiding. 

This  was  an  action  of  trespass  for  an  assault  and  battery, 
commenced  by  George  Pageter  against  Nelson  Clark.  On  the 
trial  a  verdict  was  rendered  in  favor  of  the  plaintiff  for  $125. 
A  motion  for  a  new  trial  was  overruled,  and  judgment  entered 
upon  the  verdict.  The  defendant  below  brought  the  case  to 
this  court  by  appeal. 

The  facts  sufficiently  appear  in  the  opinion. 

Mr.  H.  Gkove,  for  the  appellant. 

Messrs.  Johnson,  Hopkins  &  Ckatty,  for  the  appellee. 

Mr.  Chief  Justice  Bkeese  delivered  the  opinion  of  the 
Court ; 

This  was  an  action  of  assault  and  battery,  brought  in  the 
Circuit  Court  of  Peoria  county  by  George  Pageter,   against 
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Nelson  Clark,  and  sucli  proceedings  were  there  had  as  resulted 
in  a  trial  and  verdict  for  the  plaintiff,  and  his  damages  assessed 
at  $125,  for  which  the  court  rendered  judgment  after  over- 
ruling defendant's  motion  for  a  new  trial. 

To  reverse  this  judgment,  the  record  is  brought  here  by 
appeal  and  various  errors  assigned. 

The  issues  before  the  jury  were,  not  guilty  —  son  assault 
demesne  —  molliter  inanus  itnp'osuit^  to  which  the  plaintiff 
replied  de  injuria. 

The  points  made  here  arise  on  the  instructions,  which  we 
have  fully  considered ;  and,  although  some  of  those  for  tlie 
plaintiff  were  incomplete  in  their  statement  of  the  issues,  the 
defect  was  remedied  by  those  given  on  this  point  for  tlie 
defendant,  and  the  jury  could  not  have  been  misled  or  confused 
thereby. 

Upon  the  whole  series  of  instructions,  the  case  was  fully  and 
fairly  left  to  the  jury,  and  the  verdict  they  found  was  fully 
sustained  by  the  evidence,  and  substantial  justice  appears  to 
have  been  done.  We  see  nothing  in  the  record  to  justify  our 
setting  aside  the  verdict  in  a  case  where  so  much  testimony 
was  heard  on  the  issues  made,  and  when  the  jury  were  fully 
and  correctly  informed  of  the  law  of  the  case. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


David  Goodwillie 

V. 

Dennis  McCarthy. 

1.  Agency — when  a  mast&r  of  a  vessd  becomes  the  agent  of  both  its  owner 
and  the  owner  of  the  cargo.  Where  a  disaster  happens  at  sea,  the  master  of 
the  vessel,  from  necessity,  becomes  the  agent  of  all  persons  interested  in  the 
vessel  and  its  cargo,  so  far  as  it  may  be  necessary  to  secure  their  safety. 

2.  Same — when  action  of  agent  cannot  be  questioned.  And  in  such  case, 
where  the  property  has  been  saved,  and  is  liable  for  contribution  in  general 
average  for  expenses  incurred,  although  at  great  cost,  the  question  is  not 
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whether  it  might  not  have  been  preserved  at  a  less  expense  had  the  mastei 
piirsued  a  different  course,  by  separating  the  vessel  from  its  cargo,  but  is, 
whether  the  expenses  incurred  resulted  in  their  common  safety  and  were  made 
for  their  common  benefit. 

3.  Same — master  must  act  in  good  faith.  But  the  master  must  act  in  good 
faith,  without  the  intent  to  sacrifice  the  interest  of  any  person  interested  for 
that  of  another,  that  the  doctrine  of  general  average  may  apply  equally  to  all, 
and  no  one  be  permitted  to  derive  an  equal  benefit,  at  a  less, expense,  than  his 
fellows. 

4.  Cargo  —  when  liable  to  contribution  in  general  average.  Where  a 
vessel  meets  with  a  disaster  at  sea,  and  the  master,  in  good  faith,  acting  for 
the  common  benefit  of  all  concerned,  and  without  intent  to  sacrifice  the  interest 
of  any  party  interested  in  the  vessel  or  its  cargo  for  that  of  another,  secures 
the  safety  of  the  whole,  and  thereby  incurs  great  expense,  the  owner  of  the 
cargo  is  liable  to  contribution  in  general  average  for  such  expenses,  without 
regard  to  the  question  whether  such  expenses  might  not  have  been  lessened, 
had  the  cargo  been  separated  from  the  vessel. 

Appeal  from  the  Superior  Court  or  Chicago. 

The  facts  in  this  case  are  fully  stated  in  the  opinion. 

Messrs.  Miller,  Yan  Aemah"  &  Lewis,  and  Mr.  Geoege  B. 
HiBBAKD,  for  the  appellant. 

Mr,  Robert  Rae,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court  • 

The  schooner  T.  Y.  Averj,  loaded  with  lumber  and  bound 
for  Chicago,  was  badly  damaged  by  collision  with  a  propeller, 
on  the  29th  of  September,  1864.  The  propeller  towed  her  into 
Mackinaw,  the  nearest  port  of  refuge,  and  distant  only  a  few 
miles  from  the  placfi  Avhere  the  collision  occurred.  After 
making  some  slight  repairs,  and  putting  her  deck  load  on  the 
pier,  she  was  towed  by  a  tug  to  Milwaukee,  the  nearest  port  of 
repair,  and  thence  by  another  tug  to  Chicago.  The  lumber 
was  then  delivered  to  Goodwillie,  the  consignee,  upon  his  sign- 
ing a  general  average  bond.  This  is  a  suit  upon  that  bond, 
and  the  question  presented  for  our  determination  is,  whether 
the  lumber  brought  by  the  schooner  to  Chicago  is  liable  to 
contribution  in  general  average,  for  the  expenses  incurred  in 
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bringing  the  vessel  and  cargo  from  Mackinaw  to  that  port. 
These  expenses  were  very  heavy,  the  proportion  chargeable  to 
the  cargo  being  $1,666.17,  and  the  argument  of  the  appellant  is, 
that,  as  the  entire  cargo,  as  well  as  the  deck  load,  might  have 
been  unloaded  at  Mackinaw,  where  it  would  have  been  safe 
until  it  could  have  been  taken  away  by  another  vessel,  and  as 
this  would  have  involved  the  owners  of  the  cargo  in  far  less 
expense,  it  was  the  duty  of  the  master  of  the  vessel  to  have 
adopted  this  course,  and  the  cargo  should  not  be  subjected  to 
contribution  for  expenses  that  were  really  incurred,  as  is  urged, 
chiefly  for  the  benefit  of  the  vessel. 

It  appears  by  the  evidence,  that  after  arriving  at  Milwaukee, 
the  nearest  port  of  repair,  it  was  better  for  all  parties  that  the 
schooner  should  be  thence  towed  to  Chicago  and  deliver  her 
cargo,  instead  of  waiting  for  repairs  at  Milwaukee.  No  ques- 
tion is  made  by  the  appellant  on  that  point,  nor  on  the  mode 
in  which  the  account  was  stated  by  the  adjuster  of  marine 
losses,  if  it  is  held  that  the  appellant  is  liable  in  general 
average  for  any  of  the  expenses. 

It  cannot  be  denied  that  there  is  some  force  in  the  position 
of  appellant,  but  it  is  inconsistent  with  all  the  adjudged  cases 
except  that  of  Job  v.  Langton,,  6  Ellis  &  B.  779,  and  that 
case  must  be  considered  as  substantially  overruled,  so  far  as  it 
touches  this  question,  by  the  same  court  in  Moran  v.  Jones, 
7  Ellis  &  B.  529. 

In  cases  of  disaster  at  sea,  the  master  is  considered,  from 
necessity,  the  agent  both  of  the  owner  of  the  ship  and  the 
owner  of  the  cargo,  so  far  as  it  may  be  necessary  to  take 
measures  for  their  preservation.  1  Paraons  on  Maritime  Law, 
163.  If  the  expenses  incurred  by  him  are  of  a  nature  to  be 
made  the  subject  of  general  average,  and  if  they  have  resulted 
in  the  final  preservation  of  both  ship  and  cargo,  though  at  a 
large  cost,  the  question  cannot  be  raised  whether  the  master 
might  not,  by  transshipment,  or  by  discharging  his  cargo  at 
some  intermediate  point,  have  saved  it  at  less  expense  than 
that  resulting  from  the  course  actually  pursued.  Of  course, 
the  master  must  act  in  good  faith,  and  not  with  the  intent  to 
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deliberately  sacrifice  the  interests  of  the  shipper  to  the  carrier, 
or  those  of  the  carrier  to  the  shipper.  But  if  he  does  act  in 
good  faith,  as  the  common  agent  of  both  parties,  the  interests 
of  commerce  obviously  require  that  neither  should  be  permitted 
to  escape  the  application  of  the  equitable  doctrine  of  general 
average  on  the  ground  that,  by  the  separation  of  ship  and 
cargo,  one  of  them  might  have  been  saA^ed  at  a  less  expense. 
"We  have  carefully  examined  the  authorities  on  this  subject, 
and  find  nothing  in  them  to  sustain  this  doctrine.  On  the 
contrary,  the  ship  and  cargo  are  constantly  recognized  as 
closely  bound  to  each  other  by  a  common  interest,  and  so  long 
as  they  are  in  fact  kept  together,  the  question  is  not  whether 
they  might  not  have  been  separated  to  the  advantage  of  one 
of  them,  but  whether  the  extraordinary  expenses  incurred  in 
consequence  of  a  sea  peril  were  incurred  for  their  common 
benefit  and  resulted  in  their  common  safety. 

The  doctrine  of  general  average  has  even  been  applied  in 
some  cases  where  the  ship  and  goods  have  been  separated. 
Thus  in  Beavan  v.  The  Bank  of  the  United  States,  4  Whart. 
301,  the  vessel  was  ice  bound  in  Delaware  iBay,  and  in  great 
danger  of  being  wrecked.  A  quantity  of  specie  which  had 
been  shipped  to  the  bank  was  taken  out  and  conveyed  by  land 
to  Philadelphia.  A  few  weeks  afterward  the  vessel  arrived 
with  the  remainder  of  her  cargo,  having  incurred  various 
expenses  in  the  mean  time  for  lighterage  and  in  other  modes. 
It  was  held,  that  the  bank  must  pay  its  proportion  of  the 
expenses.  This  is  certainly  an  extreme  case,  but  it  shows  how 
far  the  courts  have  gone  in  the  application  of  this  doctrine. 
The  case  of  JSfelson  v.  Belmont,  5  Duer,  310,  and  21  N.  Y.  36, 
was  of  similar  character.  There,  specie  had  been  taken  out  of 
a  ship  that  was  on  fire  and  transferred  to  a  brig  that  was  pas- 
sing. The  fire  was  subdued,  and  the  ship  and  brig  proceeded 
together  to  an  intermediate  port.  The  master  of  the  ship 
again  took  possession  of  the  specie  before  reaching  the  wharf, 
and  afterward  deposited  it  in  a  bank.  It  was  held  the  specie 
was  liable  to  contribute  for  all  general  average  expenses, 
whether  incurred  prior  or  subsequent  to  its  removal.     In  the 
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case  of  Job  v.  Langton^  ubi  supra,  the  cargo  went  forward  by 
another  vessel,  but  it  was  by  agreement  submitted  for  decision 
on  the  hypothesis,  that  there  had  been  no  transshipment.  Lord 
Campbell,  giving  the  opinion  of  the  court,  held  the  cargo  not 
liable  in  general  average,  for  expenses  incurred  by  the  ship  in 
returning  to  Liverpool  for  repairs,  after  the  cargo  had  been 
safely  landed  and  warehoused  at  Dublin.  But  in  Moran  v. 
Jones,  ubi  supra,  a  ship,  sailing  from  Liverpool,  was  driven  by 
a  storm  on  a  bank,  and,  the  cargo  having  been  taken  out  and 
sent  bafk  to  Liverpool,  and  there  warelioused,  the  vessel  itself, 
after  some  days,  was  got  off  the  bank  and  taken  back  to  Liver- 
pool for  repairs.  Having  been  there  repaired,  it  again  took  on 
board  its  cargo  and  proceeded  on  its  voyage. 

The  same  court  held,  that  the  cargo  was  liable  in  general 
average  for  the  expense  incurred  in  getting  off  the  ship  and 
bringing  it  back  to  Liverpool.  Lord  Campbell,  in  giving  the 
opinion  of  the  court,  attempts  to  distinguish  the  case  from  that 
of  Job  V.  Langton,  by  saying  that  in  the  latter  case  the  goods 
had  been  saved  by  a  distinct  and  completed  operation,  and  that 
afterward  a  new  operation  began  for  the  safety  of  the  ship, 
while  in  the  case  before  them  the  saving  of  the  goods  and  ship 
was  one  continuous  transaction.  We  are  wholly  unable  to 
discover  any  substantial  difference  in  the  facts  of  the  two  cases, 
or  any  difference  indeed  upon  which  a  legal  distinction  can  be 
based,  and  we  must  regard  Job  v.  Langton  as  overruled  by  the 
subsequent  case.  But,  whether  we  should  consider  it  overruled 
or  not,  it  is  at  least  so  explained  in  Moran  v.  Jones,  that  it  is 
not  authority  for  the  appellant  in  the  present  case.  For  in  the 
case  before  us  the  lumber  that  is  sought  to  be  subjected  to  gen- 
eral average  never  left  the  vessel  until  its  arrival  at  Chicago, 
and  in  Moran  v.  Jones,  when  counsel  in  argument  cited  Job  v. 
Langton,  Lord  Campbell,  interrupting,  remarked :  "  Had  the 
goods  remained  on  board  they  would  of  course  have  been  liable 
to  contribute  to  general  average."  We  are  not  certain  whether 
he  referred,  in  making  this  remark,  to  Job  v.  Langton  or  to  the 
case  then  before  the  court,  nor  is  it  material.  The  remark 
itself,  and  the  language  used  in  the  final  opinion,  where  refer- 


1867.]  GooDwiLLiE  V.  McCarthy.  191 

Opinion  of  the  Court. 

ence  is  made  to  the  fact,  that  in  the  case  before  them  the  goods 
had  remained  in  the  custody  and  under  the  control  of  the 
master  until  the  ship  was  repaired,  clearly  show,  that,  in  the 
judgment  of  that  court,  notwithstanding  its  ruling  in  Joh  v. 
Langton^  the  cargo  must  contribute,  in  general  average,  in 
cases  of  this  character,  where  it  has  not  been  removed  from  the 
vessel. 

So  also  in  Mg Andrews  v.  Thatcher^  3  Wallace,  376,  the  court 
held,  that,  for  expenses  incurred  while  the  goods  remain  under 
the  control  of  the  master,  they  are  liable  to  general  average, 
though  they  have  been  temporarily  separated  from  the  ship. 

So  in  Nelson  v.  Belmont,  21  N.  Y.  47,  the  court  say :  "  If 
the  enterprise  is  not  abandoned,  and  the  property,  though 
separated  from  the  rest,  is  still  under  the  control  of  the  master 
of  the  vessel,  and  liable  to  be  taken  again  on  board  for  the 
purpose  of  prosecuting  the  voyage,  the  relations  of  the  several 
owners  are  in  no  respect  changed.  The  common  interest  remains, 
and  whatever  is  done  for  the  protection  of  the  common  interest 
should  be  done  at  the  common  expense." 

The  case  of  the  Bedford  Commercial  Insurance  Comjpany  v. 
Parker,  2  Pick.  1,  is  quoted  by  appellant's  counsel  as  sustain- 
ing the  opposite  view.  But  it  really  does  not.  There  a  ship, 
bound  for  New  Bedford  and  loaded  with  iron,  struck  a  reef 
nine  miles  from  the  town,  and  eighty  or  ninety  yards  from  the 
shore.  She  was  supposed  to  be  wrecked,  but  the  underwriters 
upon  the  vessel  undertook  to  save  her.  While  they  were 
employed  in  this  enterprise,  the  owners  of  the  cargo  of  iron 
removed  a  part  of  it  at  their  own  expense.  The  court  held, 
that  so  much  of  the  iron  as  remained  in  the  ship,  when  it  was 
finally  got  off  the  reef,  should  contribute  in  general  average, 
but  that  the  portion  which  the  owners  had  taken  out  at  their 
own  expense,  before  the  ship  was  got  off,  was  not  liable.  Here 
the  master  abandoned  the  ship,  and  gave  possession  of  the 
cargo  to  its  owners,  and  so  far  as  they  removed  it,  it  passed 
from  his  control  before  the  ship  was  saved.  They  received  it, 
in  fact,  on  the  ship  as  if  the  voyage  had  been  completed. 

We  find  no  case  in  which  a  different  rule  has  been  laid  down 
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from  that  stated  by  the  New  York  Court  of  Appeals  above 
quoted,  except  that  ofJbh  v.  Zangton,  and,  as  abeady  remarked, 
that  must  be  regarded  as  either  overruled  by  the  same  court  in 
Jforan  v.  Jo7ie.<i,  or  so  explained  as  to  furnish  no  support  to  the 
argument  of  appellant's  counsel  in  the  present  case.  The 
lumber  here  not  having  been  even  temporarily  separated  from 
the  ship,  the  case  is  a  stronger  one  for  the  application  of  the 
doctrine  of  general  average,  than  those  above  cited,  in  which 
that  doctrine  has  been  enforced. 

In  the  case  at  bar  it  is  in  proof  tliat  Mackinaw  was  a  mere 
port  of  refuge,  and  the  schooner  could  not  have  been  repaired 
there.  Milwaukee  was  the  nearest  port  of  repair,  and  we  do 
not  understand  it  to  be  denied  by  counsel  for  appellant  that 
the  schooner  might  have  left  her  cargo  at  Mackinaw,  proceeded 
to  the  nearest  port  of  repair,  and  after  repairing  have  returned 
for  her  cargo,  completed  her  voyage  and  held  the  cargo  liable 
in  general  average  for  the  expense  of  towage  to  the  port  of 
repair.  1  Parsons'  Maritime  Law,  296,  and  cases  cited  in  note ; 
also,  cases  cited  supra.  Yet  it  is  in  proof  that  the  expense  in- 
curred in  the  present  case  was  much  less  than  would  have  been 
incident  to  such  a  course.  It  is  further  in  proof  that  the  por- 
tion of  the  cargo  discharged  at  Mackinaw  was  not  taken  away 
until  the  following  spring,  and  if  the  master  of  the  schooner 
had  desired  to  transship  the  entire  cargo  he  would  probably 
have  been  obliged  to  send  to  Chicago  or  Buffalo  for  a  vessel  to 
come  expressly  for  that  purpose.  On  all  the  facts  disclosed  by 
this  record,  we  cannot  say  it  was  the  duty  of  the  master  to 
discharge  his  entire  cargo  at  Mackinaw  to  be  sent  forward  by 
some  other  vessel  at  some  future  period,  and  at  an  uncertain 
expense,  or  that,  in  the  course  actually  adopted  by  him,  he 
intentionally  sacrificed  the  interest  of  the  shipper  to  that  of 
the  carrier.  We  see,  it  is  true,  that  this  lumber  was  delivered 
in  Chicago  at  a  very  heavy  expense,  but  we  do  not  know  what 
loss  might  have  resulted  if  the  entire  cargo  had  been  left  at 
Mackinaw.  But  whatever  might  be  the  comparison  of  losses, 
the  master  had   the  right   to  do  what  he  did  do,  and   the 
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expenses,  which  resulted  in  the  common   safety  of  ship  and 
cargo,  must  be  adjusted  on  the  principles  of  general  average. 
The  judgment  of  the  Superior  Court  must  be  affirmed. 

Judgment  affirmed^ 


Mary  Ann  Adlard 

V. 

John  Muldoon. 

1.  CoNTKACT  —  evidence  —  indebitatus  assumpsit.  Where  a  contract  has 
been  performed,  and  it  only  remains  to  pay  the  contract  price  for  the  labor  or 
property,  indebitatus  assumpsit  will  lie  for  its  recovery.  And  the  agreement 
may  be  read  in  evidence  for  the  purpose  of  showing  its  terms  and  to  recover 
the  damages. 

2.  Same  — performance.  A  party  has  no  right  to  recover  imder  any  con- 
tract, in  any  form  of  action  ex  contractu,  until  he  has  performed  his  part  of 
the  agreement.  And  whether  a  contract  has  been  performed  or  not,  is  a  ques- 
tion for  the  jury. 

3.  Same — alteration  —  architect.  If  a  party  contracts  with  another  to  erect 
a  building  according  to  plans  and  specifications,  under  the  supervision  of  an 
architect,  the  architect  cannot  change  the  terms  of  the  contract  without 
special  authority. 

4.  Same  —  acceptance  —  recoupment.  If  a  defendant  accepts  a  building 
erected  by  a  plaintiff,  under  a  contract,  in  an  action  to  recover  the  contract 
price,  the  defendant  will  be  permitted  to  recoup  any  damages  growing  out  of 
a  breach  of  the  contract. 

Appeal  from  the  Superior  Court  of  Chicago ;  the  Hon. 
Joseph  E.  Gaby,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  John  Muldoon, 
appellee,  against  Mary  Ann  Adlard,  appellant,  in  the  Superior 
Court  of  Chicago,  to  recover  the  balance  on  a  contract  for 
furnishing  materials  and  building  several  cottages.  The 
declaration  contains  the  common  indebitatus  counts  for  work 
and  labor,  and  materials,  etc. 
13  —  45th  III. 
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The  cause  was  tried  before  a  jury,  and  a  verdict  rendered  in 
favor  of  the  plaintiff,  and  the  damages  were  assessed  at  $391.85. 
The  defendant  moved  for  a  new  trial,  which  being  overruled, 
judgment  was  entered  upon  the  verdict. 

The  case  was  brought  to  this  com't  bj  appeal. 

The  facts  are  stated  in  the  opinion. 

Mr.  Thomas  Shieley,  for  the  appellant. 

Messrs.  Riintan  &  Avekt,  for  the  appellee. 

Mr.  Justice  Walkee  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  by  John  Muldoon, 
in  the  Superior  Court  of  Chicago,  against  Mary  Ann  Adlard, 
to  recover  a  balance  claimed  to  be  due  on  a  building  contract. 
The  declaration  contained  the  common  counts  for  work,  labor 
and  materials  employed  in  building  houses  for  appellant.  The 
defense  relied  upon  was  the  non-performance  of  the  contract 
on  the  part  of  appellee ;  that  appellant  had  not  accepted  the 
work  or  taken  possession  of  the  same,  and  hence  the  action 
could  not  be  maintained,  or  if  it  could,  appellant  was  entitled 
to  recoup  stipulated  damages  under  the  contract,  for  the  non- 
completion  of  the  work. 

It  is  urged,  that  the  court  below  erred  in  admitting  the 
written  agreement  in  evidence,  because  it  had  not  been  per- 
formed. There  can  be  no  force  in  this  objection.  If  a  contract 
has  been  performed,  and  it  only  remains  to  pay  the  contract 
price  for  the  labor  or  property,  indebitatus  assumjpsit  will  lie 
for  its  recovery,  and  the  agreement  may  be  read  in  evidence  for 
the  purpose  of  showing  its  terms,  and  to  measure  the  damages. 
But  to  require  the  court  in  the  first  instance  to  hear  evidence, 
and  determine  whether  the  contract  had  been  performed,  before 
admitting  it  in  evidence,  would  be  to  take  from  the  jury  one  of 
the  material  issues  in  the  case.  The  contract  was  properly 
admitted,  but  whether  it  had  been  performed  or  not,  was  a 
question  for  the  jury.  A  party  has  no  right  to  recover  under 
any  contract  until  he  has  performed  his  part  of  the  agreement, 
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and  this  is  true  in  any  form  of  action  ex  contractu.  It  was  a 
proper  subject  of  instruction  to  the  jury,  but  they  were  alone 
the  judges  whether  or  not  it  had  been  performed. 

Hawks,  the  architect,  does  say  that  the  houses  were  finished 
according  to  the  contract.  But  in  his  cross-examination  he  ex- 
phiined,  that  the  newel  posts,  the  brackets  and  cornice,  were 
not  finished  according  to  the  specifications  ;  and  that  gas  pipes 
were  not  put  in  some  of  the  bed  rooms,  as  required  by  the  con- 
tract. He  claimed  that  he  had  deducted  these  omissions,  or 
set  them  off  against  extra  work,  done,  so  far  as  we  can  see, 
without  any  authority  from  appellant,  or  subsequently  con- 
sented to  by  her. 

Armstrong  testified,  that  the  cottages  were  not  completed ; 
that  he  had  called  appellee's  attention  to  the  omissions,  and 
pointed  out  the  want  of  portions  required  by  the  plans  and 
specifications,  but  he  refused  to  complete  the  work.  Spott, 
another  architect,  testified  that  the  buildings  were  not  com- 
pleted according  to  the  agreement  and  specifications.  This  is 
substantially  the  evidence  in  the  case,  and  the  court  gave  the 
jury  this  instruction : 

"If  the  jury  believe,  from  the  evidence,  that  the  plaintiff  has 
completed  the  work  according  to  the  contract  (except  as  to 
changes  which  were  made  by  authority  of  the  defendant),  to 
the  satisfaction  of  the  architect  or  his  assistant,  then  the  plaint- 
iff is  entitled  to  recover  the  balance  of  the  contract  price  yet 
unpaid,  with  interest  thereon  from  the  time  of  the  completion 
of  the  work,  at  the  rate  of  six  per  cent  per  annum." 

This  instruction  is  erroneous,  as  it  seems  to  assume  there  were 
changes  made  by  authority  of  appellant.  Even  if  there  had 
been  evidence  tending  to  prove  that  appellant  had  authorized 
the  changes,  it  would  have  been  a  question  for  the  jury.  We 
find  no  evidence  in  this  case  that  appellant  ever  authorized  the 
changes  which  seem  to  have  been  made.  The  architect  had 
no  such  authority  under  the  contract.  His  duty  was  to  see 
that  the  contract  was  faithfully  fulfilled  according  to  the  agree- 
ment, unless  changes  were  made  by  agreement  of  the  parties. 
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Appellant  had  the  right  to  insist  upon  a  strict  compliance  with 
the  agreement,  and  unless  specially  authorized,  the  architert 
could  not  change  its  terms.  If  he  might  to  the  extent  claimed 
in  this  case,  he  might  as  to  any  and  every  part  of  the  terms, 
specifications  and  conditions.     This  no  one  would  claim. 

"We  are  unable  to  find  either  such  authority  in  the  contrac-t,. 
or  by  subsequent  arrangement  or  consent,  or  that  appellant 
ever  ratified  or  accej)ted  the  change.  The  court  below,  there- 
fore, not  only  erred  in  giving  this  instruction,  but  in  refusing 
to  set  aside  the  verdict,  because  it  was  not  sustained  by  the 
evidence.  There  was  no  proof  that  appellant  ever  accepted 
the  buildings,  and  even  if  she  had  she  would  be  entitled  to 
recoup  the  damage  she  sustained  by  reason  of  the  omission  to 
complete  the  work. according  to  the  specifications. 

Again,  there  is  no  evidence  that  the  work  has  been  com- 
pleted, and  until  it  is,  or  is  accepted,  she  is  not  liable  under  the 
contract  to  pay  the  balance,  which  was  reserved  until  the  agree- 
ment should  be  performed.  And  if  she  has  accepted  them,  then 
she  should  be  permitted  to  recoup  the  damages  growing  out  of 
the  breach  of  the  contract.  Armstrong's  certificate  of  damages 
was  not  admissible,  as  he  was  not  the  person  who  the  parties 
agreed  should  fix  the  amount  of  the  damages.  Hawks  was  the 
person  who  the  parties  agreed  should  determine  the  amount. 
But  if  the  agreement  was  performed,  or  if  the  buildings  were 
accepted,  then  appellant  would  have  the  right  to  show,  1)y 
other  evidence,  the  amount  of  damage  sustained  by  not  com- 
pleting the  buildings  in  time,  or  the  omission  of  portions  of  the 
work,  required  by  the  contract.  The  mere  fact  that  Armstrong 
was  a  partner  of  Hawks,  when  the  latter  was  selected,  did  not 
give  the  former  the  right  to  act.  It  was  Hawks'  skill,  judg- 
ment and  integrity  to  which  the  parties  agreed  to  look,  and 
not  that  of  another,  unless  he  should  act  as  the  assistant  of 
Hawks. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 
remanded. 

Judgment  reversed. 
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The  Chicago  &  North  Western  Eailroad  Company 

V. 

Leonard  Swett,  Administrator,  etc. 

1.  Railroad  companies  —  obligations  of — wJien  liable  for  injuries  to  thei/r 
servants.  A  railroad  company  is  bound  to  provide  suitable  and  safe  materials 
and  structures  in  the  construction  of  its  road  and  appurtenances,  and  if,  from 
a  defective  construction  of  its  road  and  appurtenances,  an  injury  happen  to 
one  of  its  servants,  the  company  is  liable  for  the  injuries  sustained. 

3.  Same  —  what  obligations  cannot  be  delegated.  The  obligation  to  provide 
suitable  materials  for  the  safe  construction  and  equipment  of  its  road,  cannot 
be  avoided  by  the  delegation  of  such  powers  to  other  persons.  The  under- 
taking with  its  servants  is  direct,  that  it  will  properly  and  safely  construct 
its  road. 

3.  Same  —  diligence  required  of .  A  railroad  company  is  responsible,  under 
the  same  circumstances,  for  the  same  degree  of  care  on  the  part  of  its  agents 
as  a  master  for  his  servant  having  direction  of  his  carriage  on  the  highway. 

4.  Same  —  duty  of — in  construction  of  their  roads  —  and  in  the  emploij- 
ment  of  its  servants.  It  is  the  first  duty  of  a  railroad  company  to  so  construct 
its  road,  with  all  its  necessary  appurtenances,  that  its  business  may  be  trans- 
acted safely.  It  must  use  reasonable  care  in  the  selection  of  its  rolling  stock, 
and  employ  competent  persons  in  the  management  of  its  business,  that  no 
unnecessary  risk  shall  be  incurred  by  any  of  its  servants  by  reason  of  unsafe 
conduct  of  its  trains  or  want  of  watchfulness  over  those  in  its  employment. 

5.  Principal  —  action  against  by  a  servant  for  negligence  of  fellow  servant, 
when  will  not  lie.  The  doctrine  that  an  action  will  not  lie  by  a  servant  against 
his  principal,  for  an  injury  sustained  through  the  default  of  a  fellow  servant, 
applies  only  to  cases  where  the  injury  complained  of  occurs  without  the  fault 
of  the  principal,  either  in  the  act  which  caused  the  injury  or  the  employment 
of  the  person  who  caused  it. 

6.  Railroad  companies  —  employees  of —  not  required  to  know  whether 
road  has  been  safely  constructed.  An  employee  of  a  railroad  company,  assist- 
ing in  the  running  of  its  trains,  is  not  required  to  know  whether  the  road  has 
been  safely  and  properly  constructed.  That  it  has  been,  is  the  implied  under- 
taking of  the  company  with  its  servants,  and  they  enter  its  service  in  that 
faith  and  that  it  will  be  kept  in  safe  repair. 

7.  Pleading  at  law  —  of  the  declaration  —  in  an  action  against  a  railroad 
company  for  negligence  in  construction  of  its  road.  In  an  action  against  a 
railroad  company  for  the  killing  of  a  fireman  engaged  in  the  line  of  his  duty, 
the  declaration  alleged  that  the  death  was  occasioned  by  reason  of  the  original 
defective  construction  of  a  certain  culvert  on  tlie  line  of  its  road,  whereby  the 
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train  was  thrown  from  the  track  and  its  servant  killed.  The  defendant  de- 
murred.  Held,  that  the  declaration  was  good  ;  that  the  cause  of  the  injury 
was  the  act  of  the  company,  for  wliich  it  was  liable  for  the  damages  sus- 
tained. 

8.  Inquest  —  of  dainages  —  assessment  must  he  based  upon  the  evidence.  An 
instruction  to  the  jury  upon  an  inquest  of  damas'es,  to  the  effect,  that  in  deter- 
mining the  amount  of  damages,  they  must  exercise  their  own  judgment  from 
the  facts  proved,  and  from  their  own  experience  with  mankind,  is  erroneous. 
The  question  must  be  determined  upon  the  evidence  alone. 

9.  Same.  So,  also,  is  an  instruction  by  which  the  jury  are  told,  that,  in  esti- 
mating the  damages,  they  are  not  to  be  limited  to  the  actual  present  loss  that 
may  have  been  proved,  but  may  also  compensate  for  the  relative  injury  vrith 
reference  to  the  future,  and  may  compensate  for  pecuniary  injuries  present  and 
prospective.  A  limit  should  have  been  fixed,  within  which  the  jury  should  be 
confined. 

10.  Damages  —  measure  of — rule  as  adopted  hy  this  court  in  cases  of  negli- 
gence, whereby  death  results.  The  rule  laid  down  by  this  court  in  the  case  of 
the  Chicago  &  Alton  B.  B.  Go.  v.  Shannon,  43  111.  338,  is  the  proper  one,  in 
cases  where  the  death  of  a  person  is  caused  by  the  wrongful  act,  default,  or 
negligence  of  another. 

11.  Former  decisions  —  concerning  rule  as  to  measure  of  damages.  The 
cases  of  the  Chicago  &  Alton  B.  B.  Co.  v.  Shannon,  43  111.  338 ;  the  Chicago 
&  Bock  Island  B.  B.  Co.  v.  Morns,  26  111.  400  ;  and  the  City  of  Chicago  v. 
Major,  18  id.  360,  —  cited  and  approved. 

12.  Measure  op  damages  —  in  ascertaining  —  what  questions  to  be  deter- 
mined. In  such  case,  it  is  error  for  the  court  to  instruct  the  jury,  concerning 
the  disposition  manifested  by  the  deceased,  to  contribute  to  the  support  of  his 
parent.  The  sole  questions  are,  did  the  deceased  maintain  her?  was  he 
bound  to  do  so  ?  and  in  this  respect  what  loss  has  she  suffered  ? 

13.  Negligence  —  of  fellow  servants  —  in  wJiat  eases  it  cannot  be  shown. 
In  an  action  against  a  railroad  company,  for  an  injury  sustained  by  one  of  its 
servants,  occasioned  by  the  defective  construction  of  its  road,  the  fact  of  negli- 
gence on  the  part  of  a  fellow  servant  of  the  person  injured,  cannot  be  shown. 

14.  Damages  —  in  what  cases  only  nominal  damages  can  be  awarded.  An 
instruction  to  the  effect,  that  if  the  jury  find,  that  the  next  of  kin  of  the  de- 
ceased, were  not  dependent  upon  him  for  support,  in  whole  or  in  part,  then 
only  nominal  damages  can  be  given,  is  correct,  on  the  authority  of  the  case  of 
the  CJdcago  &  B.  I.  B.  B.  Co.  v.  Morris,  26  111.  400. 

Appeal  from  the  Circuit  Court  of  Whiteside  county ;  the 
Hon.  William  W.  Heaton,  Judge,  presiding. 

The  facts  in  this  case  fully  appear  in  the  opinion. 


1567.]       Chicago  &  X.  W.  R.  K.  Co.  v.  Swett,  Admr.  199 

Opinion  of  the  Court. 

Messrs.  Glover,  Cook  &  Campbell,  for  the  appellants. 

Messrs.  Higgests,  Swett  &  Quigg,  for  the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

Tliis  was  an  action  on  the  case  brought  in  the  Circuit  Court 
of  Whiteside  county  by  Leonard  Swett,  administrator  of  John 
J.  Fenlon,  against  the  Chicago  and  North  "Western  Railroad 
company. 

There  was  a  demurrer  to  the  declaration  which  was  over- 
ruled, and,  the  defendants  abiding  thereby,  a  jury  was  called  to 
assess  the  damages,  and  they  were  assessed  at  $3,400. 

To  reverse  this  judgment,  the  defendants  bring  the  case  here 
by  appeal,  and  make  the  points,  first,  that  the  declaration  is 
defective,  and  the  demurrer  should  have  been  sustained ;  and, 
second,  that  the  court  gave  improper  instructions  to  the  jury 
of  inquest. 

First,  as  to  the  declaration,  —  it  contained  two  counts,  the 
first  alleging  in  substance,  that  on  the  22d  of  August,  1865, 
the  defendants  were  in  control  of  a  railroad  passing  through 
the  county  of  Whiteside,  with  the  locomotives,  carriages,  etc., 
running  thereon ;  that  Fenlon  was  employed  by  defendants  as 
a  fireman  upon  one  of  its  locomotives  running  on  the  road ; 
that  it  was  their  duty  to  keep  the  road  and  the  culverts  and 
bridges,  which  were  part  and  parcel  of  the  road,  in  proper 
repair,  so  as  to  prevent  accidents  to  their  servants  engaged  in 
running  its  engines  and  trains  over  the  road,  through  any 
defects  in  the  construction  of  the  road,  and  its  culverts  and 
bridges,  or  w^ant  of  properly  repairing  the  same ;  that,  not 
regarding  their  duty,  they  did  not  use  proper  care  and  skill  in 
constructing  their  road,  nor  in  keeping  it  in  repair,  but  on  the 
contrary,  so  carelessly,  negligently  and  unskilfully  constructed 
and  managed  their  road,  tliat,  by  and  through  their  negligence, 
unskillfulness  and  improper  conduct,  their  road  became,  and 
was  left  out  of  repair,  the  track  and  rails  removed  and  out  of 
place,  etc.  That  the  train  of  cars  which  deceased  assicted  in 
so  operating,  was,  without  any  negligence  on  his  part,  or  other 
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servants  of  the  defendants,  precipitated  into  a  gulf  or  opening 
across  the  track,  and  he,  being  then  on  the  train  in  the  dis- 
charge of  his  duties  as  fireman,  was  then  and  there  immedi- 
ately killed. 

The  second  count  alleges,  as  in  the  first,  and  that,  as  such 
fireman,  he  was  under  the  direction  and  control  of  the  defend- 
ants in  performing  his  necessary  part  of  the  labor  of  running 
and  operating  the  locomotive  and  train  of  cars  thereto  attached  ; 
that  the  locomotive  was  furnished  by  defendants  to  Fenlon  and 
others,  their  servants,  to  be  by  them  run  upon  their  railway,  and 
over  the  portion  thereof  running  through  Whiteside  county, 
whereby  it  became  the  duty  of  the  defendants  to  have  and 
keep  their  railway  and  the  culverts,  bridges  and  embankments, 
part  and  portion  of  the  same,  in  a  skillful  and  proper  manner, 
and  to  have  repaired  and  reconstructed  their  road  and  the  cul- 
verts, bridges  and  embankments,  part  and  parcel  thereof,  as 
often  as  there  was  need,  or  as  occasion  required,  so  as  to 
prevent  accidents  and  loss  of  life  happening  to  their  servants 
through  any  defect  in  the  construction  or  in  the  repairs  of  the 
road  ;  that  defendants,  not  regarding  their  duty  in  that  behalf, 
did  not  use  due  and  proper  care  and  skill,  either  in  construct- 
ing or  in  repairing  their  road  and  the  culverts  and  bridges  of 
the  same,  nor  in  keeping  their  road,  its  appurtenances  and 
fixtures,  in  good  order,  but,  on  the  contrary,  they  so  carelessly 
and  negligently  constructed  the  culvert  and  embankment  on 
the  road  at  a  certain  brook  called  "  Spring  brook,"  and  so  care- 
lessly and  negligently  constructed  the  railway,  its  fixtures, 
appurtenances  and  property  there,  that,  by  and  through  the 
negligence,  unskillfulness  and  improper  conduct  of  the  defend- 
ants in  that  behalf,  the  railwa}'-  became  out  of  repair,  the  track 
and  rails  removed  and  out  of  place,  and  the  locomotive  and 
train  of  cars,  without  any  fault  or  negligence  of  the  deceased, 
or  of  his  fellow  servants  on  the  train,  and  while  he  was 
employed  in  operating,  was  violently  precipitated  into  a  gulf  or 
opening  across  the  track,  and  was  suddenly  and  violently 
stopped,  crushed  and  jammed  together,  and  Fenlon  was  sud- 
denly thrown  from  the  train  and  instantly  killed ;  that  he  had 
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no  knowledge  of  this  defectiveness  and  insecurity  of  the  road ; 
averring  that  deceased  left  next  of  kin,  and  that  they  sustained 
damage,  etc. 

That  the  demurrer  admits  all  the  facts  in  the  declaration 
which  are  well  pleaded,  is  not  controverted.  What  facts  must 
be  considered  as  well  pleaded  in  these  counts,  or  rather,  what 
fact  is  not  properly  pleaded  'i  We  look  in  vain  to  see.  The 
facts  make  out  a  case,  not  of  the  nature  supposed  by  appellants, 
to  which  the  doctrine  recognized  by  this  and  other  courts  has 
been  often  applied.  Those  cases  hold,  that  the  principal  is  not 
liable  to  one  servant  for  an  injury  sustained  by  him  in  conse- 
quence of  the  negligence  of  another  servant  of  the  same  princi- 
pal, while  engaged  in  the  same  general  business,  provided  due 
care  was  used  by  the  principal  in  the  selection  of  such  servants. 
Ilonner  v.  III.  Cent.  R.  R.  Co.,  15  111.  550;  III.  Cent.  R.  R. 
Co.  V.  Cox,  21  id.  20,  and  cases  there  cited.  In  the  case  of  The 
Illinois  Central  Railroad  Compaoiy  v.  Jewell,  46  111.  99,  it 
was  held,  a  recovery  by  the  administrator  of  the  brakeman, 
who  was  killed  by  the  carelessness  and  recklessness  of  the 
engine  driver,  might  be  had  on  proof  that  the  company  had 
not  exercised  proper  care  in  employing  the  driver ;  and  there 
is  a  class  of  cases  holding,  where  by  the  neglect  of  the 
superior  to  repair  or  keep  the  machinery  of  the  road  in  order, 
by  means  of  which  an  employee  was  injured,  there  should  be 
an  averment  that  the  superior  had  notice  of  such  defects,  or 
that  by  the  exercise  of  reasonable  cai'e,  he  could  have  known 
them.  This  case  proceeds  on  the  ground  of  the  original  defec- 
tive construction  of  the  road  and  its  appurtenances,  which  is 
admitted  by  the  demurrer. 

It  is  urged  by  appellants,  that  a  corporation  can  only  act 
through  agents  and  employees,  and  whatever  duty  the  corpora- 
tion owes  the  public  or  its  employees,  must,  from  the  very 
nature  of  things  be  performed  and  exercised  through  the 
medium  of  employees. 

This  is  so,  in  general,  and  it  is  well  settled  the  employer 
corporation  is  bound  to  furnish  to  their  servants  safe  materials 
and  structures.     Such  an  obligation  is  permanent,  and  cannot 
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be  avoided  by  the  delegation  of  the  power  or  authority  to  any 
other,  or  number  of  persons ;  for  the  undertaking  with  their 
servants  is  direct,  that  they  will  furnish  suitable  and  safe 
materials  and  structures,  and  properly  skilled  and  careful  per- 
sons to  assist  in  running  the  trains.  A  railway  corporation,  as 
we  understand  it,  is  responsible  under  the  same  circumstances 
and  for  the  same  degree  of  care  on  the  part  of  its  agents  as  any 
master  is  for  a  servant  having  direction  of  his  wagon  or  carriage 
on  the  highway ;  and  so  for  the  wrongful  acts  and  neglects  of 
its  servants,  done  within  the  scope  of  their  employment,  in  the 
same  manner  and  to  the  same  extent,  and  upon  the  same 
grounds  that  they  are,  and  should  be,  held  to  the  exercise  of 
ordinary  and  reasonable  care,  not  only  in  the  selection  of  all 
their  servants,  in  the  selection  of  engines  and  cars,  in  watching 
over  the  arrangements  of  their  trains  and  putting  a  competent 
force  upon  them,  in  order  that  in  a  business  attended  with  so 
much  danger,  no  unnecessary  hazard  shall  be  incurred  by  any 
servant,  by  reason  of  unsafe  arrangements  or  want  of  watchful- 
ness over  those  in  their  employment,  and  most  especially  that 
they  shall,  in  the  first  instance,  properly  construct  their  road 
with  all  its  necessary  appurtenances. 

The  principle,  that  the  master  is  not  responsible  for  injuries 
occasioned  by  one  servant  to  another,  is  only  applicable,  as  the 
authorities  show,  where  the  injury  complained  of  happens  with- 
out the  fault  of  the  master,  either  in  the  act  which  caused  the 
injury,  on  in  the  employment  of  the  person  who  caused  it. 
Keegan  v.  Western  Railroad^  4  Seld.  175. 

It  was  held,  in  the  case  of  Perry  v.  Marshy  25  Ala.  659,  that, 
where  a  person  was  employed  to  work  in  a  perilous  service,  if 
the  danger  belonged  to  the  work  which  he  undertook,  or  the 
service  in  which  he  engages,  he  will  be  held  to  all  the  risks  which 
belong  to  either,  but,  where  there  is  no  danger  in  the  work  or 
service  by  itself,  and  the  peril  grows  out  of  extrinsic  causes  or 
circumstances,  which  cannot  be  discovered  by  the  use  of  ordi- 
nary precaution  and  prudence,  the  employer  would  be  answer- 
able precisely  as  a  third  person,  if  the  injury  was  occasioned  by 
his  neglect  or  want  of  care.     In  such  a  case,  the  injury  would 
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be  outside  of  tlie  employment,  and  the  employer  would,  as  to 
ouch  injury,  be  in  fact  a  third  person,  and  fall  within  the  same 
rule  as  to  responsibility. 

In  the  case  before  us,  there  was  no  special  peril  in  acting  as 
a  iireman,  only  the  general  hazard  all  are  subject  to  on  a  loco- 
motive or  on  a  train.  The  peril  consisted  in  the  defective 
construction  of  the  road  and  its  appurtenances,  its  culverts  and 
bridges,  which  the  fireman  could  know  nothing  about,  and 
which  he  could  not  have  discovered  by  the  exercise  of  ordinary 
precaution  and  prudence ;  indeed,  he  was  not  required  to  know 
any  thing  about  that ;  the  implied  undertaking  of  his  employers, 
that  the  road  and  culverts  and  bridges  were  properly  con- 
structed and  safe  for  the  passage  of  trains,  was  sufficient  for 
him.  He  embarked  in  the  service  on  the  faith  that  it  was  a 
properly  constructed  road,  and  that  his  superiors  were  in  the 
exercise  of  all  the  diligence  necessary  to  keep  it  in  good  repair. 
The  case  shows  the  deceased  was  not  killed  by  the  fault  of  a 
fellow  servant,  but  by  the  carelessness  and  negligence  of  the 
defendants,  acting  through  agents  superior  to  and  controling 
tlie  actions  of  the  deceased.  The  declaration  charges  actual 
fault,  in  that  the  road  was  defective  in  its  construction  and 
not  kept  in  proper  repair,  and  the  culverts  and  bridges  also,  at 
one  of  which,  by  reason  of  its  defectiveness,  Fenlon  was  killed. 

There  is  no  rule  better  settled  than  this,  that  it  is  the  duty 
of  railroad  companies  to  keep  their  road  and  works,  and  all 
portions  of  the  track,  in  such  repair  and  so  watched  and  tended, 
as  to  insure  the  safety  of  all  who  may  lawfully  be  upon  them, 
whether  passengers,  or  servants,  or  others.  They  are  bound  to 
furnish  a  safe  road,  and  sufficient  and  safe  machinery  and  cars. 

For  their  failure  in  this,  and  their  employees  not  knowing 
the  defects,  and  not  contracting  with  express  reference  to  them, 
the  companies  must  be  held  liable  for  such  injuries  as  their 
employees  may  suffer  thereby.  The  demurrer  to  the  declara- 
tion was  properly  overruled. 

As  to  the  instructions,  we  are  satisfied  they  were  improper, 
calculated  to  confuse  and  mislead  the  jury,  and  should  not  have 
been  given. 
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The  first  instruction  told  the  jury,  that  it  was  proper  for 
them  to  exercise  their  own  judgment  as  to  the  amount  of 
damages  to  wliich  the  plaintiff  was  entitled,  from  the  facts 
proved  and  from  their  own  experience  with  mankind. 

This  instruction  seems  to  give  a  license  to  the  jury  to  be 
influenced,  in  their  finding,  not  by  the  evidence  in  the  cause, 
but  from  their  own  experience  with  mankind,  which  they 
might  possess,  on  the  facts  proved  in  the  case.  The  instruction 
is  not  entirely  intelligible,  and  should  not  have  been  given. 

But  the  second  instruction  is  more  objectionable,  as  being 
too  indefinite,  and  furnishing  no  certain  rule  for  the  guidance 
of  the  jury.  They  are  instructed  that  they  are  not  limited  to 
the  assessment  of  damages  for  the  actual  present  loss  that  may 
be  proved,  but  they  may  go  further,  and  compensate  for  the 
relative  injury  with  reference  to  the  future ;  they  may  com- 
pensate for  pecuniary  injuries  present  and  prospective.  What 
is  meant  by  compensation  for  the  relative  injury  with  reference 
to  the  future,  we  do  not  clearly  understand,  and  appellee  has 
not  enlightened  us  by  a,nj  discussion  of  this  instruction.  Nor 
do  we  comprehend  the  extent  of  the  last  branch  of  the  insf.ruc- 
tion.  What  is  meant  by  pecuniary  injuries  present  and  pros- 
pective? It  is  not  explained,  and  we  fail  to  perceive  the 
meaning.  Some  limit,  certainly,  should  have  been  prescribed 
within  which  the  jury  should  be  confined.  As  given,  the 
instruction  is  too  general  and  indefinite. 

The  rule  laid  down  by  this  court  in  the  case  of  the  Chicago 
and  Alton  R.  R.  Co.  v.  Shannon^  43  111.  338,  is  the  proper  rule 
in  such  cases  as  this. 

We  there  said,  if  the  next  of  kin  are  collateral  kindred  of  the 
deceased,  and  have  not  been  receiving  from  him  pecuniary 
assistance,  and  are  not  in  a  situation  to  require  it,  only  nominal 
damages  can  be  given,  no  matter  how  near  such  collateral 
relationship  may  be.  If,  on  the  other  hand,  the  next  of  kin 
have  been  dependent  on  the  deceased  in  whole  or  in  part  for 
their  support,  no  matter  how  remote  the  relationship,  there 
has  been  a  pecuniary  loss,  for  which  damages  must  be  given. 
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So,  also,  if  the  deceased  was  a  minor  and  leaves  parents  en- 
titled bj  law  to  his  services. 

"We  farther  held,  that  while  compensation  for  pecuniary  loss 
was  thus  the  basis  of  the  action,  the  exact  amount  must  neces- 
sarily be  largely  left  to  the  jury,  to  be  controlled  by  the  sound 
discretion  of  the  court,  since  it  is  impossible  to  determine  with 
any  certainty  the  pecuniary  value  of  a  life  to  those  who  have 
been  dependent  on  the  deceased  when  living.  But,  neverthe- 
less, the  pecuniary  loss,  taking  into  view  all  the  circumstances, 
must  be  kept  in  view  as  the  only  proper  basis  of  the  verdict. 

In  the  cases  of  The  Chicago  and  Rock  Island  R.  R.  Co.  v. 
Morris,  26  111.  400,  and  City  of  Chicago  v.  Major,  18  id.  360, 
it  was  held  that  the  measure  of  damages  w^hich  the  next  of  kin 
of  the  deceased  has  sustained  by  the  death,  is  to  be  determined 
from  the  pecuniary  loss  they  have  sustained  —  that  nothing  is 
to  be  allowed  by  way  of  solatium. 

The  third  instruction  is  also  objectionable,  as  the  disposition 
the  deceased  may  have  had  to  aid  his  mother  has  nothing  to 
do  with  the  case.  The  question  was,  did  he  help  her,  was  he 
bound  to  do  so,  and  what  does  she  lose  in  this  regard  by  his 
death  ? 

The  instruction  asked  by  the  defendants,  going  to  the  fact 
of  default  on  the  part  of  his  co-employees,  was  properly  re- 
fused, as  will  be  seen  from  what  we  have  urged  in  this  opinion. 

The  following  instruction  for  the  defendants  should  have 
been  given,  on  the  authority  of  the  case  above  cited  from  26 
Illinois,  400 : 

"  In  this  case  the  jury  can  only  find  such  damages  in  favor  of 
the  plaintiff  as  the  evidence  will  warrant,  by  reason  of  the 
death  of  John  J.  Fenlon,  and  if  they  find  from  the  evidence, 
that  the  next  of  kin  of  said  John  J.  Fenlon  were  not  dependent 
upon  him  for  their  support,  in  whole  or  in  part,  then  the  jury 
can  only  find  nominal  damages  against  the  defendants." 

For  the  reasons  given,  the  judgment  is  reversed  and  the 

cause  remanded,  with  leave  to  defendants  to  withdraw  their 

demurrer  and  plead  to  the  issue. 

Judgment  reversed. 
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Haeriet  M.  Green 

V. 

John  M.  Williams. 

1.  Damages  —  measure  of — for  breach  of  covenant  hy  lessor  in  refusing  to 
dditer  possession  of  premises.  Where  a  lessor  executed  a  lease  commencing  wi 
futuro,  and,  before  tbe  day  arrived  on  whicb  the  term  was  to  commence,  with 
out  legal  cause,  leased  the  premises  to  other  parties,  and  refused  to  deliver 
possession  to  the  first  lessee, — held,  in  an  action  for  a  breach  of  the  covenants 
in  his  lease,  that  the  difference  between  the  rent  to  be  paid,  and  the  actual 
value  of  the  premises  at  the  time  of  the  breach,  must  be  considered  the  true 
measure  of  damages. 

3.  Same — need  not  be  stated  in  the  declaration.  And  in  such  action  the 
damages  need  not  be  specially  stated  in  the  declaration.  They  are  recover- 
able, like  damages  for  the  non-delivery  of  chattels  according  to  a  contract 
of  sale. 

3.  Same  — rule  of — does  not  apply  in  cases  of  eviction  by  a  paramount  title. 
But  this  rule  of  damages  will  not  apply  to  cases  where  a  lessee  has  been 
evicted  by  a  paramount  title. 

4.  Same  —  additional  damages.  And,  in  such  action,  where  the  lessor  rented 
to  another,  the  plaintiff  may  also  recover  all  expenses  necessarily  incurred  in 
consequence  of  the  lessor's  breach,  so  far  as  they  are  declared  for. 

5.  Same  —  not  entitled  to  probable  profits.  But  the  loss  of  probable  profits 
constitutes  no  part  of  the  general  damages.     Such  damages  are  too  remote. 

6.  Same — for  suspension  of  business  —  in  consequence  of  breach.  K  plaint- 
iff's business  was  unavoidably  suspended  in  consequence  of  the  lessor's  refusal 
to  deliver  possession  of  the  premises,  she  is  entitled  to  recover  interest,  during 
Buch  suspension,  on  the  amount  of  capital  actually  invested  in  her  business. 

"Writ  of  Error  to  the  Circuit  Court  of  Cook  county;  the 
Hon.  Erastus  S.  Williams,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  A.  C.  Story,  for  the  plaintiff  in  error. 

Messrs.  Harrison  &  Whiiehead,  for  the  defendant  in  error, 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 
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The  plaintiff  rented  of  the  defendant,  Williams,  a  store  in 
Chicago,  for  the  purpose  of  carrying  on  the  business  of  a  milli- 
ner, and  paid  in  advance  fourteen  dollars  to  apply  on  the  rent, 
which  was  to  be  at  the  rate  of  twenty-eight  dollars  i3er  month. 
A  lease  was  duly  executed  on  the  28th  of  March,  1866,  and  tlie 
term  was  to  commence  on  the  1st  of  May  and  run  for  one  year. 
Before  that  day  arrived,  the  defendant  had  leased  the  premises 
to  other  parties  and  would  not  give  plaintiff  possession.  There- 
upon the  plaintiff  brought  this  suit  upon  the  covenants  in  the 
lease.  No  justification  appears  for  the  violation  by  defendant 
of  his  contract.  On  the  trial,  the  court  held  the  measure  of 
damages  to  be  the  amount  paid  on  the  lease,  to  wit,  fourteen 
dollars,  and  refused  to  permit  the  plaintiff  to  prove  the  actual 
value  of  the  term,  or  the  expenses  incurrred  by  her  in  conse- 
quence of  the  loss  of  the  premises.  The  only  question  present- 
ed by  the  record  is  the  proper  measure  of  damages. 

It  is  urged  by  counsel  for  defendant  in  error  that,  inasmuch 
as  it  is  the  established  rule  in  this  State,  in  actions  on  the 
covenant  of  warranty  in  a  deed,  to  limit  the  damages  for 
eviction  to  the  purchase  money  and  interest,  the  same  rule  is 
to  be  applied  here.  In  Kelly  v.  The  Dutch  Church,  2  Hill, 
105,  this  analogy  was  adopted  by  the  court  and  applied  to 
leases,  but  we  can  not  but  think  the  analogy  deceptive  in 
regard  to  cases  like  the  present,  where  the  lessor  without  just 
cause  refuses  possession. 

Where  the  damages,  in  an  action  on  a  covenant  of  warranty, 
have  been  fixed  at  the  purchase  money  and  interest,  it  has 
been  in  cases  where  the  eviction  has  taken  place  at  the  suit  of 
a  third  person  claiming  under  a  paramount  title.  In  such 
cases  no  intentional  wrong  is  imputed  to  the  grantor,  and 
while  different  rules  have  obtained  in  different  States,  in  those 
where  the  purchase  money  and  interest  have  been  adopted  as 
the  measure,  it  has  been  on  grounds  of  public  policy.  It  is 
not  pretended  that  this  rule  in  all  cases  furnishes  adequate 
compensation  to  the  grantee;  but  to  give  the  present  value  of 
the  lands,  where  a  few  years  work  such  changes  of  value  as 
are  common  in  this  State,  would  lead  to  still  greater  injustice 
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to  warrantors.  But,  as  already  remarked,  these  are  always 
cases  of  eviction  by  a  third  person,  without  the  concurrence 
of  the  warrantor,  and  the  fact  that  in  such  cases  the  courts 
have  established  a  rule  of  damages  which  confessedly  does  not 
repair  the  injury,  is  no  reason  why  the  same  imperfect  remedy 
should  be  applied  where  the  injury  is  directly  wrought  by  the 
wanton  and  wrongful  act  of  the  covenantor  himself. 

In  such  cases,  why  should  not  the  covenantee  receive  the  full 
value  of  the  property  to  which  his  contract  entitled  him?  To 
hold  the  landlord,  who  makes  a  lease  commencing  in  futuro^ 
at  libert}^  to  disaffirm  it  at  his  option,  and  lease  to  any  one 
who,  before  the  time  begins,  offers  him  a  higher  rent,  with  no 
other  liability  than  to  refund  the  rent  paid  in  advance,  or  to 
pay  one  cent  damages,  if  no  rent  has  been  paid,  would  be 
practically  to  absolve  him  from  the  obligation  of  his  contracts. 
Where  the  term  is  but  for  one  year,  as  is  generally  the  case,  it 
would  expire  ordinarily  before  the  lessee  could  obtain  posses- 
sion by  legal  means,  and,  if  he  is  to  be  denied  the  recovery  of 
damages,  he  is,  in  executing  a  lease  not  attended  with  the 
immediate  delivery  of  possession,  absolutely  at  the  mercy  of 
his  lessor.  Bound  by  his  own  covenants,  he  is  dealing  with  a 
party  who  is  not  bound,  at  least  so  far  as  I'elates  to  legal 
redress.  We  cannot  consent  to  a  rule  of  damages  so  flagrantly 
unju3t,  and  leading  to  such  results.  If  the  lessor,  without  a 
legal  cause,  refuses  to  deliver  possession  of  the  demised 
premises  to  the  lessee,  and  is  sued  upon  the  covenants  in  his 
lease,  the  difference  between  the  rent  to  be  paid  and  the  actual 
value  of  the  premises  at  the  time  of  the  breach,  must  be  con- 
sidered as  the  natural  and  proximate  damages.  It  was  not 
necessary  to  state  these  damages  specially  in  the  declaration,  as 
insisted  by  counsel  for  the  defendant  in  error.  They  are  recov- 
ered like  damages  for  failure  to  deliver  personal  property  accord- 
ing to  a  contract  of  sale,  and,  upon  the  same  ground,  the  general 
damages  presumed  by  the  law,  being  the  difference  between  the 
value  of  the  article  contracted  for  and  the  contract  price. 

The  rule  of  damages  here  laid  down  would  not  of  course 
apply  to  cases  where  a  lessee  has  been  evicted  by  a  paramount 
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title.  It  is  confined  to  cases  like  the  present,  where  the  lessor 
withont  just  cause  refuses  to  give  possession.  The  rule  has 
been  recognized  in  the  following  authorities,  which  either  relate 
to  leases,  or  to  the  analogous  case  of  a  sale  of  real  estate  and  a 
refusal  in  bad  faith  of  the  vendor  to  convey.    Newhurgh  v. 

^Yallzer,  8  Gratt.  (Ya.)  19 ;    Williams  v.  Oliphmit,  3  Ind.  271 ; 

Ward  V.  Sinit/i,  11  Price,  19 ;  Giles  v.  O' Toole,  4  Barb.  S.  C. 
261 ;  Driggs  v.  Dwight,  17  Wend.  74 ;  Robison  v.  Harman,  1 
Excheq.  W.  H.  &  G.  851;  Betner  v.  Broxigh,  11  Penn.  127; 
Hopkins  v.  Lee,  6  Wheat.  109. 

The  plaintiff  is  also  entitled  to  recover  all  expenses  necessa- 
rily incurred  by  her  in  consequence  of  the  defendant's  refusal 
to  give  possession,  so  far  as  such  expenses  are  declared  for,  but 
she  is  not  entitled  to  recover  profits  that  she  might  have  made 
by  conducting  her  business  on  the  demised  premises.  Such 
damages  are  remote,  speculative  and  incapable  of  ascertain- 
ment. Besides  it  does  not  appear  that  the  plaintiff  was  not 
able  to  find  another  store  equally  favorable  to  her  business. 
Olmstead  v.  BurJce,  25  111.  87 ;  Giles  v.  0' Toole,  4  Barb.  S.  C. 
261.  If,  however,  it  had  appeared  that  her  business  w^as  una- 
voidabl}^  suspended  in  consequence  of  the  defendant's  breacli 
of  his  contract,  we  are  of  opinion  she  should  receive,  not 
speculative  profits,  but  interest  during  such  suspension  on  the 
amount  of  capital  invested  in  her  business,  and  for  the  time 
being  lying  idle.  Freeman  v.  Glute,  3  Barb.  S.  C.  424.  The 
judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Samuel  Dietrich 
1  George  Rumsey. 

New  trial  —  verdict  against  the  evidence.  When  there  exists  a  great  con- 
flict of  evidence  on  both  sides,  this  court  will  not  undertake  to  determine  the 
weight  of  the  evidence,  the  facts,  by  a  fair  intendment,  warranting  the  verdict 

..of  the  jury. 

JR       14  —  45th  III. 
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Appeal  from  the  Circuit  Court  of  Stephenson  county ;  the 
Hon.  Benjamin  E..  Sheldon,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Meacham  &  Cochean,  for  the  appellant. 

Mr.  Thomas  J.  Tukner,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  replevin,  brought  by  appellant,  before 
a  justice  of  the  peace  of  Jo  Daviess  county,  against  appellee,  for 
the  recovery  of  two  hogs.  A  trial  was  had,  an  appeal  prose- 
cuted to  the  Circuit  Court,  and  a  change  of  venue  afterward 
taken  to  Stephenson  county.  A  trial  was  subsequently  had  in 
that  court  by  a  jury,  resulting  in  favor  of  appellee,  and  the  case 
is  brought  to  this  court  by  appeal,  and  a  single  error  is  relied 
upon  for  a  reversal,  which  is  the  refusal  of  the  court  below  to 
grant  a  new  trial  because  the  verdict  was  against  the  evidence. 

It  appears  that  appellee  interposed  as  a  defense,  that  the 
hogs  were  his,  or  that  the  property  was  in  one  Hunter.  The 
parties  introduced  an  equal  number  of  witnesses  who  identify 
the  hogs  as  those  of  appellant,  and  as  being  the  Hunter  hogs. 
Appellant  claimed  them  from  a  different  source,  and,  if  they 
were  the  Hunter  hogs,  then  there  is  no  pretense  that  appellant 
had  any  title  to  them.  The  witnesses  on  each  side  seem  to 
have  had  at  least  equal  opportunity  to  know  the  hogs  of  which 
they  testified,  and  to  be  able  to  identify  them.  They  all  seem 
to  be  almost  absolutely  certain  that  they  knew  the  hogs  in  con- 
troversy, and  were  on  both  sides  certain  that  they  belonged  to 
the  respective  parties.  Appellant's  witnesses  swear,  with  great 
confidence,  that  they  were  his,  —  and  appellee's  witnesses,  with 
equal  certainty,  that  they  were  his.  And  both  sets  of  witnesses 
describe  the  hogs  by  marks  and  appearance  with  about  equal 
minuteness. 

In  this  perplexing  conflict  in  the  evidence  an  appellate  court 
should  not  undertake  to  determine  the  real  weig-ht  of  evidence. 
It  would  seem  to  be  impossible  to  reconcile  tlie  evidence,  and 
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in  such  a  case  it  is  clearly  the  province  of  the  jury  to  give 
credit  to  such  portions  as  they  regarded  as  credible,  and  reject 
the  balance.  They  saw  the  witnesses  on  the  stand,  and  could 
observe  their  manner,  their  intelligence,  their  fairness  in  testi- 
fying, and  from  all  these  and  other  circumstances  determine 
who  were  entitled  to  credit  and  who  were  not,  and  thus  form 
their  verdict.  This  was  a  question  fairly  for  their  determi- 
nation. They  have  given  credit  to  appellee's  witnesses,  and 
we  cannot  say  that  their  finding  is  not  sustained  by  the  evi- 
dence, and  the  judgment  of  the  court  below  must,  therefore, 
be  afl&rmed. 

Judgment  affirmed. 


The  Stephenson  Insueance  Company 

V. 

John  Dunn. 

1.  Process — service  of  on  a  corporation  —  what  insufficient.  Where  an 
action  was  commenced  in  the  county  of  the  plaintiflF'a  residence,  in  which  the 
cause  of  action  accrued,  against  a  corporation  of  this  State,  having  its  princi- 
pal office  in  another  county,  and  service  of  process  was  made  upon  the  presi- 
dent in  such  foreign  county,  —  held,  that  this  service  was  insufficient  to  givo 
the  court  jurisdiction  over  the  defendant. 

2.  Same  —  how  must  be  made.  In  such  case,  process  should  be  sued  out  to 
the  county  of  the  plaintiff's  residence,  and,  if  the  president  of  the  corpora- 
tion does  not  reside,  or  cannot  be  found,  therein,  it  may  be  served  upon  any 
other  agent  of  the  company  found  in  the  county,  and  a  return  upon  the  writ 
showing  such  facts,  will  give  the  court  jurisdiction. 

3.  Former  Decision.  The  case  of  !Z7i6  Peoria  Insurance  Company,  28 
111.  429,  cited  as  an  authority  in  point. 

Writ  of  Error  to  the  Circuit  Court  of  Livingston  county ; 
the  Hon.  Charles  R.  Starr,  Judge,  presiding. 

This  was  an  action  of  covenant,  brought  by  the  defendant  in 
error,  in  the  Circuit  Court  of  Livingston  county,  against  the 
plaintiff  in  error,  to  recover  upon  a  policy  of  insurance  for  a 
loss  sustained  by  him.     In  the  court  below,  judgment  was  ren- 
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dered  in  favor  of  the  plaintiff  for  $Y80  and  costs  of  suit,  to 
reverse  wliich  a  writ  of  error  has  been  sued  out  of  this 
court. 

Messrs.  Tuhnek  &  Neff,  for  the  plaintiff  in  error. 

Mr.  J.  B.  Rice,  for  the  defendant  in  error, 

Mr.  Chief  Justice  Bkeesb  delivered  the  opinion  of  tlie 
Court ; 

The  only  question  necessary  to  be  examined  on  this  record  is 
this :  Had  the  Circuit  Court  of  Livingston  county  jurisdiction 
of  the  person  of  the  defendant  ? 

It  appears  from  the  declaration  in  the  cause,  that  the  cove- 
nant was  entered  into  in  the  county  of  Livingston,  though,  by 
the  copy  of  it  contained  in  the  declaration,  it  purports  to  have 
been  made  at  the  office  of  the  company  in  the  city  of  Freeport. 

Freeport  is  in  the  county  of  Stephenson  in  this  State,  and 
the  seat  of  justice  of  that  count}^,  and  the  suit  was  brought  in 
Livingston  by  the  plaintiff,  a  resident  of  Livingston. 

Our  statute  in  regard  to  the  service  of  process  on  corpora- 
tions is  as  follows :  In  all  cases  where  suit  has  been,  or  may 
hereafter  be,  brought  against  any  incorporated  company,  process 
shall  be  served  upon  the  president  of  such  company,  if  he 
reside  in  the  county  in  which  suit  is  brought ;  and,  if  such 
president  be  absent  from  the  county,  or  does  not  reside  in  tlie 
county,  then  the  summons  shall  be  served  by  the  proper  officer 
by  leaving  a  copy  thereof  with  any  clerk,  cashier,  secretary, 
engineer,  conductor,  or  any  agent  of  such  company  found  in 
the  county,  at  least  five  days  before  the  trial  if  suit  be  brought 
before  a  justice  of  the  peace,  and  at  least  ten  days  when  suit  is 
brought  in  the  Circuit  Court.  Scates'  Comp.  243. 

This  is  the  only  statute  referred  to  by  either  party  on  the 
argument,  and  it  seems  to  us  very  clear,  that  it  was  not  com- 
petent for  the  plaintiff,  suing  in  Livingston  county,  where  the 
contract  is  averred  to  have  been  made,  to  send  the  process  to 
another  county.  The  proper  mode  of  proceeding  would  have 
been  to  sue  out  the  process  to  the  county  of  the  plaintiff's 
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residence,  and,  if  the  president  of  the  defendant  company  did 
not  reside  there,  or  could  not  be  found  there,  then  to  serve  it 
on  the  agent  with  whom  the  contract  was  made  in  Livingston 
county,  or  upon  any  other  agent  of  the  company  found  there. 
A  proper  return,  that  the  president  did  not  reside  in  Livings- 
ton, and  was  not  found  there,  and  the  service  made  on  the 
agent  of  the  company,  naming  him,  would  have  given  the  court 
jurisdiction.  We  have  not  been  able  to  find  any  case  decided 
by  this  court,  where  the  mode  of  proceeding  adopted  by  this 
plaintiff  has  been  allowed.  The  statute  quoted  seems  to  be 
imperative,  that  the  process  shall  go  to  the  county  in  which  the 
suit  is  brought. 

The  case  of  The  Peoria  Insurance  Co.  v.  Warner,  28  111. 
429,  is  in  point.  There  it  was  held,  that  a  court  has  jurisdic- 
tion over  a  corporation  of  this  State  by  service  upon  an  agent, 
although  its  principal  ]ilace  of  business  may  be  in  a  different 
county  from  that  where  the  agent  was  served. 

Upon  the  point  that  the  plaintiff*  in  error  should  have 
applied  for  relief  in  the  Circuit  Court,  by  motion,  it  is  sufficient 
to  say  that  the  corporation  was  not  in  court  by  service  on  the 
president  in  a  foreign  county.  The  statute  is  express,  that,  if 
the  president  resides  in  the  county  where  the  suit  is  brought, 
he  must  be  there  served,  or,  if  absent,  or  he  does  not  reside  in 
the  county,  then  the  service  must  be  upon  any  agent.  In  this 
mode  the  court  obtains  jurisdiction. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Thomas  Stover 

•D. 

James  Mitchell. 

1.  Compromise.  A  voluntary  compromise  or  settlement  of  doubtful  and 
conflicting  claims  will  not  be  set  aside  or  disturbed  in  tlie  courts,  merely 
because  the  parties  may  have  acted  under  a  mistake  as  to  the  law. 
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2.  DtTRESS.  In  order  to  make  a  payment  compulsory,  sucli  a  pressure  must 
be  brought  to  bear  upon  the  person  paying  as  to  interfere,  in  some  way,  with 
the  free  enjoyment  of  his  rights  of  person  or  property. 

Appeal  from  the  Circuit  Court  of  Stephenson  county ;  the 
Hon.  Benjamin  K.  Sheldon,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  Thomas  Stover 
against  James  Mitchell,  in  the  Circuit  Court  of  Stephenson 
county.  The  case  was  tried  by  a  jury,  and  a  verdict  found  for 
the  defendant.  A  motion  for  a  new  trial  being  overruled,  a 
judgment  was  rendered  upon  the  verdict. 

The  case  was  brought  to  this  court  by  appeal. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Messrs.  Meacham  &  Cochkan,  for  the  appellant. 

Messrs.  Turner  &  Weef,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

The  firm  of  James  Mitchell  &  Co.,  bankers,  loaned  $500  to 
one  Clark,  and  took  from  him,  as  collateral  security,  a  note  for 
a  like  amount  against  J.  Bright  Smith  and  John  Miller.  In 
September,  1860,  they  recovered  judgment  on  this  note  in  the 
name  of  Clark,  against  Smith  and  Miller,  They  held  the  judg- 
ment, as  they  had  held  the  note,  as  security  for  Clark's  debt. 
At  the  same  term  of  the  court,  Henry  Miller  and  Sebastian 
Miller  recovered  judgment  against  Smith  and  John  Miller,  for 
$395.90.  Executions  were  issued  on  both  judgments  within 
the  year,  and  returned  unsatisfied.  In  1863  alias  executions 
were  sued  out  on  both  judgments,  and  levied  on  forty  acres  of 
land  belonging  to  Stover,  the  plaintiff  below,  and  appellant  in 
this  court.  Stover  had  bought  the  land  of  John  Miller,  the 
defendant  in  the  executions,  in  1846,  Miller  being  then  the 
owner.  Stover,  however,  had  not  recorded  his  deed  until 
March,  1862,  more  than  eighteen  months  after  the  rendition 
of  the  judgments  against  Smith  and  Miller.  The  land  was  a 
timber  tract,  situate  several  miles  from  the  residence  of  Stover, 
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and  during  liis  ownersliip  lie  had  been  in  the  constant  habit  of 
procuring  from  it  his  fire-wood,  fencing,  and  building  material. 
Stover  was  notified  of  the  levy  of  the  executions,  and  requested 
to  come  to  Freeport  and  settle  the  matter.  He  accordingly 
saw  the  attorney  for  the  plaintiffs  in  the  executions  and  Mitchell 
himself,  and,  after  some  negotiation,  conveyed  to  Mitchell  a 
house  and  lot  in  Freeport,  in  satisfaction  of  the  judgments,  and 
they  were  thereupon  satisfied  of  record.  After  holding  this 
property  about  two  years,  Mitchell  sold  it  for  $1,075,  and 
applied  the  proceeds  pro  rata  between  the  two  judgments, 
giving  Clark  credit  on  his  debt  due  the  firm  of  Mitchell  &  Co. 
for  his  share,  and  paying  the  residue  to  the  owners  of  the  other 
judgment.  After  all  this  was  done.  Stover  brought  this  suit 
against  Michell  to  recover  the  money  for  which  the  house  and 
lot  were  sold.  The  verdict  and  judgment  were  for  the  defend- 
ant, and  the  plaintiflT  appealed. 

This  suit  is  based  upon  the  theory  that  Stover  was  exercising 
such  acts  of  ownership  over  the  timber  land  as  to  affect  cred- 
itors of  Miller  with  notice;  that  the  judgments  were,  there- 
fore, not  liens  upon  the  land,  notwithstanding  the  deed  to 
Stover  had  never  been  recorded ;  that  Mitchell  and  his  attor- 
ney, in  claiming  that  the  judgments  were  liens,  had  deceived 
Stover  and  obtained  an  unfair  advantage  over  him,  and  that, 
in  equity  and  good  conscience,  Mitchell  should,  therefore,  be 
required  to  refund  the  proceeds  of  the  house  and  lot  conveyed 
to  him  by  Stover, 

It  has  long  been  a  settled  principle  that  a  voluntary  compro- 
mise or  settlement  of  doubtful  and  conflicting  claims  will  not 
be  set  aside  or  disturbed  in  the  courts,  merely  because  the 
parties  may  have  acted  under  a  mistake  as  to  the  law.  The 
rule  is  so  familiar  as  hardly  to  need  the  citation  of  authorities. 
Many  of  the  cases  are  cited  in  the  notes  in  1  Story's  Equity 
Jurisprudence,  section  111,  et  seq.  This  rule  has  been  fre- 
quently applied  in  this  court.  Broadwell  v.  Broadwell,  1  Gilm. 
604;  Shafer  v.  Davis,  13  111.  397;  Camjplell  v.  Carter,  14  id. 
291;  Sihert  v.  MoAvoy,  15  id.  109.  It  rests  on  the  sound 
basis,  that  there  can  be  no  certainty  or  security  in  affairs  unless 
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every  person  is  supposed  to  know  the  law,  and  that  to  over- 
haul a  settlement  of  doubtful  and  conflicting  claims,  volun- 
tarily made,  with  full  knowledge  of  the  facts,  on  the  sole 
ground  of  a  misapprehension  of  the  law,  would  open  the  door 
to  endless  litigation. 

In  the  case  before  us,  there  is  no  ground  whatever  for  dis- 
turbing the  settlement  made  between  these  parties.  !N'either 
Mitchell  nor  his  attorney  made  any  misrepresentation  to  Stover 
of  any  matter  of  fact.  They  both  expressed  the  opinion  that 
the  judgments  were  a  lien  upon  the  land.  They  may  have 
honestly  thought  so,  as  they  may  not  have  known  to  what 
extent  Stover  had  exercised  acts  of  ownership  over  it,  and  it  is 
by  no  means  easy,  in  a  case  of  this  character,  to  define  the  pre- 
cise limits  of  constructive  notice.  The  question  of  lien  would 
depend  upon  what  facts  Stover  might  be  able  to  prove  upon  a 
trial.  But  admitting  his  acts  of  ownership  amounted  to  con- 
structive notice,  and  that  Mitchell,  and  Bright,  his  attorney, 
were  aware  of  all  the  circumstances,  Stover  was  equally  aware 
of  them,  and,  as  a  matter  of  fact,  must  have  known,  better  than 
tliey  could  possibly  know,  what  had  been  liis  acts  of  ownership, 
and  to  what  extent  he  could  prove  them.  Even  if  Mitchell's 
attorne}^,  in  expressing  an  opinion  that  the  judgments  were  a 
lien,  had  said  this  with  a  full  knowledge  of  the  facts,  it  was  not 
an  opinion  upon  which  Stover  had  any  right  to  rely.  If  he 
had  consulted  Bright  without  knowing  his  relationship  to 
Mitchell,  and  Bright  had  concealed  that  fact,  and  had  advised 
him  to  his  detriment,  it  would  have  been  an  abuse  of  a  confi- 
dential relation,  against  which  the  courts  would  relieve.  But 
tliere  was  nothing  of  that  kind.  Stover  knew  that  Bright  was 
acting  for  Mitchell,  and,  knowing  this,  he  had  no  right  to  ask 
his  opinion  ;  and  to  be  governed  by  it,  whetlier  asked  for  or  not, 
was  an  act  of  folly  for  which  the  courts  can  no  more  furnish  a 
remedy,  than  they  can  rescind  a  contract  for  the  purchase  of  a 
piece  of  land,  at  the  suit  of  the  buyer,  on  the  ground  that,  with' 
every  opportunity  of  exercising  his  own  judgment,  he  had  given 
twice  or  thrice  its  wortli,  because  the  vendor  had  expressed  the 
opinion  that  such  was  its  value. 
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But  it  is  urged  bj  tlie  counsel  for  appellant,  that  the  convey- 
ance of  the  house  and  lot  was  not  voluntary,  but  made  under 
duress.  It  is  insisted  that  the  levy  of  tlie  execution  on  Stover's 
land  was  the  exercise  of  such  compulsion  as  to  interfere  with 
Stover's  freedom  of  action.  No  case  is  cited  going  to  this 
extent,  and  we  venture  to  say  none  can  be  found.  In  order  to 
render  a  payment  compulsory,  such  a  pressure  must  be  brought 
to  bear  upon  the  person  paying  as  to  interfere,  in  some  way, 
with  the  free  enjoyment  of  his  rights  of  person  or  of  property. 
Bradford  v.  The  City  of  Chicago^  25  111.  420,  and  Elston  v. 
CiUj  of  Chicago^  40  id.  514.  In  these  cases,  the  authorities 
on  this  question  were  reviewed  at  some  length.  It  has  been 
sometimes  held  that  a  seizure  of  goods  amounts  to  duress, 
because  tlie  owner  may  have  such  a  pressing  necessity  for  their 
immediate  use,  that  his  legal  remedies  would  not  sufficiently 
protect  him,  thougli  this  has  been  held  not  to  apply  where 
replevin  could  be  brought.  Preston  v.  City  of  Boston^  12  Pick. 
7 ;  Knibbs  v.  Hall,  1  Espin.  84.  But  we  can  discover  no 
duress  or  compulsion  where  an  execution  against  A  is  levied 
on  the  land  of  B.  The  latter  is  not  disturbed  in  his  person,  or 
the  possession  or  enjoyment  of  his  property.  If  confident  of 
his  title  he  need  give  himself  no  trouble.  If  the  superiority 
of  his  title  to  the  lien  of  the  judgment  is  questionable,  or 
depends  on  matters  in  pais,  resting  in  parol  proof,  and  he  fears 
a  sale  may  create  a  cloud  upon  his  title,  he  can  stay  the  sale  by 
injunction.  If,  instead  of  this,  he  prefers  to  buy  his  peace,  he 
cannot  subsequently  say  he  acted  under  compulsion,  and  call 
on  the  courts  to  give  him  back  his  money.  In  this  case  the 
sale  was  not  advertised,  as  we  may  rightly  infer  from  the 
record,  and  Stover  was  under  no  necessity  of  hasty  action, 
but  would  have  had  several  weeks  in  which  to  sue  out  an 
injunction. 

Numerous  objections  are  taken  to  the  instructions.  It  is 
unnecessary  to  consider  them  in  detail,  as  the  principles  em- 
bodied in  them  are  in  substantial  accord  with  the  views  here 
expressed,  and  the  verdict  is  so  clearly  right,  that  it  would 
have  been  the  duty  of  the  court  to  set  a  different  one  aside. 
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The  objection  to  the  juror  is  disposed  of  by  the  amended 

record.     The  judgment  is  affirmed. 

Judgment  affirmed. 


Eansom  Bullock 

V. 

William  P.  Geomble. 

1.  Evidence  —  town  records  —  what  sufficient  identification  of  to  admit  in, 
evidence.  Where,  from  the  bill  of  exceptions,  it  appeared  that  a  witness 
testified  that  he  was  then  acting  as  town  clerk,  and  stated,  "  this  is  the  town 
record,"  and  thereupon  such  record  was  offered  in  evidence,  which  was  ob- 
jected to,  but  no  specific  objection  assigned,  —  Jield,  that  such  identification 
was  sufficient  to  admit  the  record  to  be  read  in  evidence. 

2.  Statutes — penal  —  must  be  strictly  construed  and  observed  —  in  proceed' 
ings  under  to  divest  title.  In  all  penal  and  summary  proceedings  for  the 
divestiture  of  title  to  property,  the  law  must  be  strictly  construed,  and  its 
requirements  rigidly  observed. 

3.  Ordinances  —  autJiorizing  summary  proceedings,  for  appraisement  of 
damages,  and  prohibiting  a  trial  by  jury — void.  An  ordinance  of  the  town 
of  Chatsworth,  restraining  stock  from  running  at  large,  provided,  among 
other  things,  that  if  the  owner  failed  to  reclaim  them  within  a  certain  time, 
"  and  pay  all  costs  of  impounding,  and  the  damages  which  the  stock  may 
have  done,  the  damages  to  be  assessed  by  three  disinterested  men,  citizens  of 
said  town,"  they  should  be  sold  to  satisfy  such  costs  and  damages, — held,  that 
the  ordinance  was  unconstitutional  and  void ;  that,  the  proceeding  being  one 
for  damages,  the  owner  was  entitled  to  a  trial  by  jury,  the  same  as  in  any 
other  case  at  law,  and  could  not  be  deprived  of  such  right. 

Appeal  from  the  Circuit  Court  of  Livingston  county ;  the 
Hon.  Charles  H.  "Wood,  Judge,  presiding. 

The  facts  in  this  case  are  fully  stated  in  the  opinion. 

Mr.  Charles  J.  Beattie,  for  the  appellant. 

Messrs,  A.  E,  Harding  and  S.  T,  Fostic,  for  the  appellee. 

Mr,  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  replevin,  brought  by  Bansom  Bullock, 
before  a  justice  of  the  peace  of  Livingston   county,  against 
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William  P.  Geomble,  for  the  recovery  of  a  steer.  It  appears, 
that  plaintiff  resided  in  La  Salle  county,  and  was  the  owner  of 
a  herd  of  cattle,  which  he  grazed  on  the  prairie,  in  the  county 
of  Livingston,  during  the  summer  of  1866,  He  employed  Pat- 
rick Kearney  to  take  care  of  and  attend  to  the  herd.  While 
Kearney  had  charge  of  the  cattle,  and  when  plaintiff  was  ab- 
sent from  the  county,  seventeen  head  of  the  cattle  escaped  from 
the  herd,  but  were  afterward  found  by  Kearney  in  the  pound, 
in  the  adjoining  town  of  Chatsworth,  in  that  county.  Without 
consultation  with  plaintiff,  Kearney  made  an  arrangement  with 
defendant,  who  claimed  to  be  the  pound-master  and  had  the 
cattle  in  custody,  by  which  he  took  away  sixteen,  and  left  one 
steer  in  the  pound  as  security  for  costs  and  pound  fees. 

On  the  return  of  plaintiff,  he  refused  to  recognize  the  ar- 
rangement, denied  the  right  of  defendant  to  impound  the  steer 
and  demanded  his  return,  which  was  refused.  Thereupon  the 
action  was  brought  to  recover  the  steer.  On  the  trial  before 
the  justice,  defendant  recovered  a  judgment.  An  appeal  was 
prosecuted  to  the  Circuit  Court,  where  another  trial  was  had 
with  the  same  result.  The  case  is  now  brought  to  this  court 
by  appeal,  and  errors  are  assigned  on  the  record,  and  a  reversal 
is  asked  upon  various  grounds. 

The  evidence  shows,  that  appellant  tendered  to  appellee  five 
dollars  to  pay  his  fees  and  charges.  Appellee  testified  that  his 
fees  were  —  for  feed  of  the  cattle,  $1,70;  fees,  $1.70;  notice,  50 
cents;  notice  of  sale,  75  cents;  total,  $7.60.  When  all  of  the 
items  given  by  him  are  added  together,  it  will  be  seen  that 
they  only  amount,  in  the  aggregate,  to  the  sum  of  $4,65.  It 
then  follows  that  the  amount  tendered  was  amply  sufiicient  to 
cover  a,ll  of  the  fees  given  by  items.  And  it  seems,  that  he  left 
the  tender  with  the  justice,  and  he  was  directed  to  return  it  to 
the  Circuit  Court  with  the  papers  in  the  case,  A  suflScient 
tender  of  the  pound  fees  and  charges  having  been  made, 
there  can  be  -no  pretense  that  appellee  had  any  right  to  hold 
the  steer  because  they  were  not  paid. 

It  is,  however,  insisted,  that  it  was  the  duty  of  appellee  to 
hold  the  steer  until  the  damages  done  by  the  cattle  were  also 
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paid  to  the  pound-master.  It  is  urged  by  the  appellant,  that 
the  records  of  the  town  clerk  and  ordinance  were  not  sufficiently 
identified  to  authorize  them  to  be  read  in  evidence.  The  bill 
of  exceptions  states,  that  the  town  clerk  testified  that  he  was 
then  acting  as  such,  and  stated  "  this  is  the  town  record,"  and 
that  appellee  then  offered  in  evidence  the  town  record  of  the 
town  of  Chatsworth,  which  was  objected  to  by  appellant,  but 
the  record  fails  to  show  that  any  specific  objection  was  pointed 
out  at  the  time.  We  must  conclude  that  the  record  ofi:ered  was 
that  which  the  town  clerk  had  identified,  no  other  is  spoken 
of,  and  had  another  been  ofi^ered,  different  from  that  identified 
by  the  town  clerk,  it  would  have  been  pointed  out  and  appeared 
in  the  bill  of  exceptions. 

From  the  town  records  read  in  evidence  it  appears,  that,  on 
the  5th  of  April,  1864,  the  town  of  Chatsworth,  at  a  regular 
town  meeting,  adopted  an  ordinance  in  reference  to  stock  run- 
ning at  large  in  the  town.  It  declares  that  no  cattle,  horses, 
mules,  sheep,  goats  or  swine  shall  be  allowed  to  run  at  large  in 
the  town  except  on  the  following  restrictions  hereinafter  im- 
posed. We  have  carefully  examined  the  ordinance  as  copied 
into  the  record,  and  we  are  unable  to  find  that  any  provision  is 
made  for  such  stock  to  run  at  large  at  any  time  or  under  any 
restrictions  of  any  description. 

The  ordinance  declares,  that,  if  the  owners  of  any  of  the  above 
described  stock  shall  permit  the  same  to  run  at  large,  they 
shall  be  liable  for  all  damages  such  stock  may  do  to  growing 
or  matured  crops,  whether  growing  in  inclosed  or  uninclosed 
fields.  In  case  such  stock  shall  damage  such  crops,  the  party 
injured,  any  member  of  his  family,  or  either  of  the  constables  of 
the  town,  are  authorized  to  take  the  stock  to  the  pound,  and 
the  keeper  of  the  pound  is  required  to  give  notice  to  the  owner, 
if  known  to  him,  within  forty-eight  hours,  otherwise  to  post  up 
notices  in  three  public  places,  describing  the  stock.  If  tlie 
owner  fails  to  remove  them  in  three  days  thereafter,  "  and  pay 
all  costs  of  impounding,  and  the  damages  which  the  stock  may 
have  done,  the  damages  to  be  appraised  by  three  disinterested 
men,  citizens  of  said  town,"  then  the  pound-master  is  required 
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to  sell  the  same,  in  the  same  manner  that  the  law  requires 
property  to  be  sold  at  constable's  sale,  to  pay  the  costs  and 
damages.  The  fees  to  the  pound-master  and  appraisers  are  then 
fixed  by  the  ordinance.  It  then  provides  for  the  redemption  of 
the  property  thus  sold  by  the  owner  within  three  months  after 
the  sale,  on  payment  of  the  purchase  money  with  ten  per  cent 
interest,  together  with  reasonable  charges  for  keeping  the  stock. 

Ko  rule  of  law  is  better  settled,  or  more  firmly  adhered  to, 
than  that,  in  all  penal  or  summary  proceedings  for  the  divesti- 
ture of  title  to  property,  the  law  must  not  only  be  strictly  con- 
strued, but  all  of  its  requirements  must  be  strictly  observed. 
If  it  were  conceded  that  the  town  had  the  power  to  adopt  such 
an  ordinance,  summarily  depriving  a  man  of  his  property  by 
assessing  damages  by  these  men,  chosen  by  the  party  claiming 
to  have  sustained  damage,  without  notice  to  the  owner  of  the 
stock  and  without  the  right  of  trial  by  a  court  and  jury,  and 
without  an  opportunity  to  have  the  case  reviewed,  the  by-law 
would  have  to  be  strictly  pursued.  This  ordinance  declares 
that  the  assessment  shall  be  made  by  citizens  of  the  town, 
while  there  is  nothing  to  show  that  the  appraisers,  who  acted 
in  this  case,  were  citizens  of  the  county  or  State,  much  less  of 
the  town. 

Again,  we  see  no  evidence  in  this  record  from  which  it  may 
be  reasonably  inferred  that  appellant's  cattle  committed  the 
trespass  for  which  the  assessments  were  made.  No  witness  so 
states,  nor  do  they  testify  to  facts  proving  that  they  did. 
Appellant  could  in  no  event  be  liable  for  injury  to  the  owners 
of  the  premises,  unless  it  was  to  their  crops,  and  by  his  cattle, 
or  such  as  were  in  his  custody,  by  himself  or  servants.  We  dis- 
cover no  evidence  that  injury  was  done  to  crops.  The  certificate 
states  that  they  fixed  the  damage  done  on  the  premises  of  cer- 
tain persons  by  a  lot  of  stray  cattle;  but  what  the  damage  was 
to,  or  by  whose  cattle  done,  does  not  appear.  Had  it  been  to 
their  fences,  or  their  stock,  or  any  thing  else  than  crops,  it 
would  not  be  embraced  in  this  evidence.  And  we  are  left 
entirely  to  conjecture  as  to  the  character  of  the  injury  they 
sustained. 
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As  this  case  will  have  to  be  remanded  for  further  proceed- 
ings, it  is  deemed  proper  to  discuss  and  determine  another 
question  presented  bj  this  record,  and  that  is,  whether  the 
town  could,  bj  such  an  ordinance,  deprive  the  owner  of  a  trial 
by  a  court  to  determine  whether  he  was  liable  for  damages 
growing  out  of  a  trespass  committed  by  his  cattle.  The  6th 
section  of  article  13  of  our  Constitution  declares,  that  "the 
right  of  trial  by  jury  shall  remain  inviolate,  and  shall 
extend  to  all  cases  at  law,  without  regard  to  the  amount  in 
controversy."  There  can  be  no  pretense  that  this  is  not  a  case 
at  law.  When  the  proceeding  is  for  damage  done  to  another 
person,  it  would  unquestionably  be  a  case  at  law,  and  the  party 
supposed  to  be  liable  and  against  whom  the  proceeding  is  had 
has  a  clear  and  undoubted  right  to  have  the  question  passed 
upon  and  determined  by  a  jury.  This  is  his  constitutional 
right,  of  which  he  cannot  be  deprived  either  by  the  general 
assembly  or  a  town  meeting.  The  terms  of  this  ordinance 
deprive  him  of  that  right,  as  it  provides  for  the  selection  of 
three  men  by  the  party  claiming  to  have  sustained  damage. 

The  8th  section  of  the  same  article  declares :  "  That  no  free- 
man shall  be  imprisoned  or  disseized  of  his  freehold,  liberties 
or  privileges,  or  outlawed  or  exiled,  or  in  any  manner  deprived 
of  his  life,  liberty  or  property,  but  by  the  judgment  of  his 
peers,  or  the  law  of  the  land."  "  Judgment  of  his  peers  "  has 
always  been  held  to  mean  trial  by  jury.  This  provision  is 
contained  in  most  if  not  all  of  the  Constitutions  of  the  States 
of  the  Union,  and,  so  far  as  we  can  learn,  has  always  received 
the  same  interpretation  by  the  courts.  By  the  phrase  "  the 
law  of  the  land,  has  always  been  held  to  be  by  due  process  of 
the  common  law  ;  so  that  this  clause  in  effect  affirms  the  right 
of  trial  according  to  the  process  and  proceedings  of  the  com- 
mon law."  3  Story  on  Const.  661.  And  no  one  can  contend, 
that  by  the  course  of  the  common  law,  a  person  could  ever  be 
adjudged  to  pay  damages  for  injury  done  by  his  cattle  except 
by  the  judgment  of  a  regularly  constituted  court,  after  having 
been  duly  notified  of  the  pendency  of  the  proceeding  and 
having  afforded  to  him  the  opportunity  of  a  trial  and  a  defense. 
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This  ordinance  provides  for  no  such  trial,  but  for  a  mere  ex 
parte  proceeding  before  three  men,  citizens  of  the  town,  who 
may  be  in  some  undefined  manner  called  upon  to  state  the 
extent  of  the  damage  sustained,  who  are  not  required  to  be 
sworn,  to  hear  evidence,  or  to  give  notice  to  the  owner  of  the 
stock  that  he  maj  be  heard.  This  ordinance  is  clearly  in 
violation  of  this  clause  of  the  8th  section  of  the  13th  article  of 
the  Constitution.  Whether  the  property  may  be-  sold  by  a 
pound-master  for  his  fees,  and  a  reasonable  penalty  imposed  for 
permitting  stock  to  run  at  large  contrary  to  a  town  ordinance,  is 
not  determined.  But  we  must  hold  that  no  such  power  exists 
to  hold  and  sell  the  property  for  the  damages  done  by  stock  to 
individuals  on  their  property.  That  must  be  left  for  them 
to  litigate  or  settle,  as  they  may  choose. 

The  judgment  of  the  court  below  must  be  reversed  and  the 

cause  remanded. 

Judgment  reversed. 


William   T.    Shufeldt   and    George   A.    Shufeldt, 
impleaded,  etc.,  et  al., 

V. 

John  Buckley,  Je. 

1.  JxmiSDiCTiON  —  inferior  courts.  Nothing  will  be  presumed  in  favor  of 
the  jurisdiction  of  an  inferior  court  of  limited  jurisdiction. 

2.  Pleading  at  law  —  of  a  plea  in  bar.  In  an  action  of  debt  on  a  foreign 
judgment,  the  defendant  pleaded,  that  the  court  in  which  the  judgment  was 
obtained,  was  a  court  of  limited  and  inferior  jurisdiction,  that  he  was  not 
served  with  process,  never  authorized  an  appearance  by  an  attorney,  and  had 
no  notice  of  the  suit,  to  which  the  plaintiflf  demurred :  7ield,  that  the  demur- 
rer admitted  the  facts  stated,  and  barred  a  recovery  in  the  action,  unless  an 
issue  be  made  up  on  the  facts  and  found  for  plaintiff. 

Appeal  from  the  Superior  Court  of  Chicago. 

This  was  an  action  of  debt,  brought  upon  a  judgment, 
recovered  against  the  appellants  by  appellee,  in  the  Siiperior 
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Court  of  the  eitj  of  New  Tork,  at  the  November  Term  thereof, 
1856,  for  $97.82  damages,  and  $42.38  costs  of  suit.  The  court 
below  rendered  judgment  for  appellee,  to  reverse  which  the 
case  is  brought  to  this  court  bj  appeal.  The  further  facts 
appear  in  the  opinion. 

Messrs.  Haines,  Stort  &  King,  for  the  appellants. 

Messrs.  Clarkson  &  Yan  Schaack,  for  the  appellee. 

Mr.  Chief  Justice  Breesb  delivered  the  opinion  of  the 
Court : 

The  only  question  necessary  to  be  considered  arising  on  this 
record  is  as  to  the  validity  of  the  third  plea.  The  demurrer 
admits  the  fact  therein  stated,  that  the  court  of  New  York  in 
which  the  judgment  was  obtained  was  a  court  of  limited  and 
inferior  jurisdiction.  The  rule  is  too  well  settled  to  be  con- 
tested, that  in  such  case  nothing  can  be  presumed  in  favor  of 
jurisdiction,  consequently  the  plea  that  defendants  were  not 
served  with  process,  did  not  authorize  an  appearance  by  attor- 
ney, and  had  no  notice  of  the  proceeding,  presented  a  bar  to  a 
recovery  in  this  action,  unless  an  issue  was  made  up  on  the 
facts,  and  found  for  plaintiff. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Herman  Silver 

V. 

The  People  ex  rel.  William  F.  Whitmore. 

1.  Constitutional  law — general  power  of  the  legislature  over  the  public 
records.  The  legislature  has  unquestionable  authority  to  authorize  any  per- 
son to  transcribe  public  records,  for  such  purposes  as  it  may  deem  the  public 
interests  to  require,  and,  to  that  end,  grant  free  access  to  all  offices  wherein 
such  records  are  kept. 

2.  Mandamus  —  in  proceedings  hy  —  ordinary  rules  of  pleading  a/pplicable  — 
t7ie  writ  standing  as  the  declaration,  and  the  return  as  the  answer.    The  princi- 
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pies  and  rules  of  pleading  in  civil  actions,  are  applicable  in  proceedings  by 
mandamus,  the  alternative  writ  standing  in  the  place  of  the  declaration, 
to  which  the  return  is  an  answer. 

3.  Same  —  the  return — plea  in  abatement  waived  —  hy  plea  to  the  merits. 
Where  a  defendant  in  his  return  to  a  writ  of  mandamus  sets  forth  matter  in 
abatement,  and  also  sets  up  facts  in  defense  upon  the  merits,  and  asks  judg- 
ment upon  the  merits,  he  thereby  waives  the  plea  in  abatement  and  elects  to 
try  the  cause  upon  the  merits. 

Appeal  from  the  Circuit  Court  of  La  Salle  county;  the 
Hon.  Edwin  S.  Lelajstd,  Judge,  presiding. 

This  was  an  application  to  the*  court  below  for  a  writ  of 
mandamus,  in  the  name  of  the  people  of  the  State  of  Illinois, 
on  the  relation  of  William  F.  Whitmore  against  Herman  Sil- 
ver, the  clerk  of  the  Circuit  Court  of  La  Salle  county,  and  ex 
officio  recorder  of  deeds,  to  compel  him  to  allow  the  relator 
access  to  his  office  and  the  records  thereof,  for  the  purpose  of 
transcribing  the  same,  in  conformity  to  a  resolution  of  the 
board  of  supervisors  of  Grundy  county. 

Mr.  O.  C.  Gray  and  Messrs.  Glover,  Cook  &  Campbell, 
for  the  appellant. 

Messrs.  Bushnell  &  Avert  and  Mr.  John  B.  Eige,  for  the 
appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

The  legislature,  by  an  act  approved  February  12,  1855, 
authorized  the  board  of  supervisors  of  Grundy  county  to  pro- 
vide suitable  books,  and  to  cause  to  be  transcribed  therein, 
such  portions  of  the  records  of  La  Salle  county  as  relate  to 
lands  now  embraced  witlrin  the  limits  of  Grundy  county,  and 
to  employ  a  suitable  person  to  transcribe  said  records.  The 
county  of  Grundy  was  formerly  a  part  of  La  Salle  county. 
Acting  under  the  authority  of  this  law,  the  board  of  supervisors 
of  Grundy  county,  in  November,  1866,  appointed  a  committee 
with  authority  to  employ  a  suitable  person  to  do  said  w:rk,  and 
S!vid  committee  employed  William  T.  Whitmore,  the  relator 
15  — 45th  III. 
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herein.  He  applied  to  Herman  Silver,  the  circuit  clerk  and 
ex  officio  recorder  of  La  Salle  county,  for  access  to  his  oflfice  and 
the  records  thereof,  showing  to  him  the  proceedings  of  the 
board.  Silver  refused  to  permit  him  to  transcribe  the  records, 
whereupon  Whitmore  applied  to  the  Circuit  Court  of  La  Salle 
county  for  a  writ  of  mandamus.  Silver  made  a  return,  deny- 
ing that  the  matters  set  forth  in  the  alternative  writ  were 
sufficient  in  law  to  entitle  the  relator  to  a  peremptory  writ, 
which  part  of  the  return  was  treated  by  the  court  and  counsel 
-as  a  demurrer  to  the  alternative  writ.  The  return  further  set 
forth,  that  an  alternative  writ  of  mandamus  had  been  sued  out 
of  this  court  upon  a  similar  petition,  which  was  still  pending 
and  undetermined.  It  further  set  forth,  that  the  recorder's 
office  of  La  Salle  county  was  small,  and  that  it  could  not 
be  occupied  by  any  person  besides  the  respondent  and  his 
deputies,  without  serious  inconvenience  to  them  and  the  in- 
habitants of  La  Salle  county  in  transacting  their  business  in 
the  office.  The  return  further  states'  the  readiness  of  the 
respondent  to  make  copies  of  deeds  for  the  inhabitants  of 
Grundy  county,  and  denies  that  the  act  of  the  legislature  confers 
upon  Whitmore  any  authority  to  enter  his  office  for  that  purpose. 

The  court  on  motion  quashed  that  portion  of  the  return 
w^hich  set  up  the  pendency  of  a  like  suit  in  this  court  by  way 
of  plea  in  abatement,  overruled  the  demurrer  to  the  alternative 
writ,  and  holding  the  residue  of  the  return  immaterial,  awarded 
a  peremptory  writ.     The  respondent  appealed. 

As  to  the  main  question  in  this  controversy  we  entertain  no 
doubt.  The  respondent  errs  if  he  supposes  he  has  an  exclusive 
vested  right  to  make  copies  of  the  records  beyond  the  reach  of 
legislative  enactment.  The  legislature  has  the  undoubted 
power  to  authorize  any  person  it  may  see  proper  to  have  free 
access  to  a  recorder's  office  for  the  purpose  of  transcribing  the 
records  for  such  purposes  as  it  may  deem  the  public  interests 
to  require.  In  the  case  before  us  the  people  of  Grundy  county 
were  entitled  to  a  copy  of  the  records  affecting  lands  in  their 
county,  and  the  legislature  thought  proper  to  authorize  their 
board  of  supervisors  to  appoint  their  own  agent  to  make  these 


1867.]  Silver  v.  The  People  ex  rel.  Whitmore.  227 


Opinion  of  the  Court. 


copies,  instead  of  requiring  them  to  employ  the  recorder  of  La 
Salle.  His  right  to  have  access  to  the  office  and  books,  though 
not  given  in  express  terms,  is  given  by  the  plainest  implication. 
If  it  lead  to  some  inconvenience  to  the  respondent  and  his 
deputies,  or  to  persons  doing  business  with  them,  the  incon- 
venience must  be  borne.  But  we  are  unable  to  see  how  it  will 
be  any  greater  from  permitting  the  agent  of  Grundy  county  to 
write  in  the  office,  than  it  would  be  from  the  employment  by 
the  respondent  of  an  additional  deputy  to  do  the  work,  which 
he  says  in  his  return  would  require  the  constant  labor  of  one 
man  from  four  to  six  months.  It  is  suggested  that  the  respond- 
ent has  given  bond  for  the  safe  keeping  of  his  records,  but  we 
need  hardly  say,  that  he  will  not  be  responsible  for  the  acts  of 
the  agent  of  Grundy  county  under  this  law. 

There  are  some  other  points  made  by  the  counsel  of  appel- 
lant in  which  they  can  place  no  confidence,  and  which  we  do 
not  deem  it  necessary  to  discuss.  The  only  question  upon 
which  we  have  had  any  doubt  is,  whether  the  court  did  not 
err  in  striking  from  the  return  that  part  of  it  which  was  de- 
signed as  a  plea  in  abatement.  On  consideration,  however, 
we  perceive  no  reason  why  the  ordinary  rules  of  pleading 
should  not  be  applied  to  this  proceeding.  The  alternative 
writ  stands  in  the  place  of  a  declaration  to  which  the  return  is 
an  answer.  The  pendency  of  another  suit  for  the  same  pur- 
pose would  probably  be  a  good  plea  in  abatement,  but  the 
respondent  cannot  rely  upon  that  plea,  and  at  the  same  time 
ask  the  judgment  of  the  court  upon  the  merits  of  the  contro- 
versy, by  setting  up  the  facts  upon  which  he  relies  as  showing 
that  upon  the  merits  a  peremptory  writ  should  not  issue.  By 
adopting  this  course,  he  submits  his  cause  to  the  judgment  of 
that  tribunal,  and  waives  his  plea  in  abatement.  He  elects,  in 
fact,  to  have  that  court  try  the  cause  upon  its  merits,  that  he 
may  plead  its  judgment,  if  in  his  favor,  in  bar  of  further  pro- 
ceedings in  the  suit  pending  before  another  tribunal. 

We  find  no  error  in  the  record,  and  the  judgment  must  bo 

affirmed. 

Judgment  afflrmed. 
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Solomon  McKichan  et  al, 

V. 

John  McBean. 

1.  CoNTrmjANCE  —  affidavit  for  —  absence  of  witness  and  materiality  of  testi- 
mony. A  continuance  founded  upon  the  absence  of  a  witness,  will  be  properly 
refused  where  the  facts  to  be  proved  can  be  shown  by  other  witnesses ;  or 
where  the  testimony  of  such  witness,  if  given,  would  be  insufficient  to  establish 
any  material  fact  in  issue. 

2.  New  trial  —  when  will  not  he  granted  far  error  in  refusing  proper  testi- 
mony. A  new  trial  will  not  be  granted  because  the  court  may  have  erred  in 
refusing  to  admit  evidence,  which,  though  proper,  was  vague  and  circumstan- 
tial, and  in  direct  contradiction  of  positive  proof  upon  the  question  in  issue, 
where,  had  the  jury  acted  upon  such  evidence  and  in  disregard  of  the  direct 
proof,  it  would  have  been  the  duty  of  the  court  to  set  aside  the  verdict. 

3.  Instructions  —  need  not  he  repeated.  It  is  not  error  for  the  court  to 
refuse  an  instruction  which,  in  substance,  had  already  been  given  to  the  jury. 

4.  New  trial  —  verdict  against  the  evidence.  Where  there  is  a  positive 
conflict  of  evidence,  and  the  facts  and  circumstances  by  a  fair  and  reasonable 
intendment  justify  the  inference  of  the  jury,  the  verdict  will  not  be  disturbed. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
Erastus  S.  Williams,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Areington  &  Dent,  for  the  appellants. 

Messrs.  Beckwith,  Ater  &  Kales,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  by  John  McBean 
and  G-eorge  W.  Wilson  in  the  Circuit  Court  of  Cook  county, 
against  Solomon  McKichan  and  James  Campbell,  to  recover  a 
balance  claimed  to  be  due  on  a  cargo  of  wood.  It  appears 
the  wood  was  sold  and  delivered  in  Chicago,  in  the  month  of 
August,  1863.  It  is  claimed  by  plaintiffs  below  that  there 
were  194^  cords  of  hickoiy  wood  delivered  at  the  wharf  of  de- 
fendants below,  and  that  the  price  agreed  upon  was  $7.50  per 
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cord,  amounting  to  the  sum  of  $1,458.75,  upon  which  it  is 
admitted  defendants  paid  $923.60,  but  they  claimed  a  balance 
of  $535.15  to  be  due  them.  A  trial  was  had  before  the  court 
and  a  jury,  who  found  for  the  plaintiffs  and  assessed  their 
damages  at  $535.15.  A  motion  for  a  new  trial  was  entered, 
but  overruled  by  the  court  and  judgment  rendered  on  the 
verdict. 

The  first  objection  urged  for  a  reversal  is,  the  overruling  the 
motion  for  a  continuance.  The  affidavit  on  which  it  was  based 
stated,  that  Darling  was  a  material  witness  on  the  trial  of  the 
cause ;  that  the  principal  contest  in  the  case  related  to  the 
measurement  of  the  wood  delivered ;  that  Darling  had.  exam- 
ined it  in  Canada,  whence  it  was  shipped  to  Chicago,  with  a 
view  to  its  purchase,  but  declined  purchasing  it,  for  the  reason 
that  he  believed  there  was  not  the  quantity  stated  by  the 
owners  thereof,  and  that  the  wood  was  loosely  piled  at  the 
place  referred  to  in  Canada,  and  that  it  was  in  such  a  con- 
dition that  an  exact  measurement  could  not,  at  the  time  and 
place,  have  been  made,  and  was  so  piled  that  the  quantity 
could  not  be  ascertained  with  reasonable  certainty. 

The  affidavit  also  alleges,  that  Darling  had  been  engaged  in 
the  purchase  and  sale  of  wood  for  five  years  previously ;  that 
he  resided  in  Chicago ;  that  about  the  15th  of  April  previous, 
he  had  left  the  State  for  Canada,  and  had  not  returned  within 
the  jurisdiction  of  the  court,  and  was  still  absent  temporarily ; 
that  affiant  did  not  learn  of  the  absence  of  the  witness  until 
after  the  third  day  of  the  term  at  which  the  application  for  a 
continuance  was  made. 

It  will  be  observed  that  this  affidavit  does  not  state  the 
amount  the  owners  in  Canada  represented  there  was  of  this 
wood.  For  aught  that  appears,  he  may  have  represented  it  as 
containing  a  much  larger  amount  than  is  claimed  by  defend- 
ants in  error.  McKichan  states  that  he  would  prove  that  wit- 
ness declined  to  purchase  because  it  did  not,  in  his  opinion, 
contain  the  quantity  represented.  There  is  nothing  from 
which  we  can  learn  the  quantity  represented,  and  hence  this 
statement,  if  proved,  would   be   entirely  insufficient  to  show 
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how  much  there  reallj  was.  And  it  appeal's  that  the  person 
who  measured  it  in  Canada  docked  the  amount  claimed,  thir- 
teen cords.  So  we  are  not  able  to  see  but  defendants  below 
have  had  the  benefit  of  all  the  evidence  that  thej  could  have 
had  with  this  witness  on  the  stand,  as  to  the  fact  that  it  would 
fall  short  in  measurement.  As  to  the  statement  that  the  wood 
was  in  such  a  condition  that  any  exact  and  proper  measure- 
ment could  not,  at  the  time  and  place,  have  been  made,  and 
the  quantity  could  not  be  ascertained  with  reasonable  cer- 
tainty, we  must  understand  that  the  witness  would  only  state 
it  as  his  opinion.  But  we  know  from  experience  that  it  would 
have  been  possible,  and  no  doubt  probable,  that  the  quantity 
could  be  ascertained  with  accuracy. 

The  means  of  measuring  quantity  is  not  so  imperfect  that  a 
pile  of  wood  cannot  be  ascertained.  It  may  have  been  that 
the  parties  would  have  been  compelled  to  resort  to  some  other 
than  the  ordinary  means,  but  we  can  hardly  imagine  that  it 
could  have  been  so  situated,  that  by  a  small  amount  of  extra 
labor  the  quantity  could  not  have  been  ascertained  with  reason- 
able certainty.  We  are  therefore  of  the  opinion,  that,  had  the 
witness  been  produced,  and  had  he  so  sworn,  it  could  not  in 
any  event  have  been  material  to  the  issue,  unless  more  explicit 
than  stated  in  the  affidavit. 

It  is  insisted,  that  the  court  below  erred  in  refusing  to  per- 
mit plaintiffs  in  error  to  prove  that  there  was  shrinkage  in  the 
transportation  of  wood  from  Canada  to  Chicago,  It  is  almost 
impossible  to  conceive  how  the  mere  shrinkage  of  wood  from 
seasoning  in  its  passage  fi-om  Canada  to  Chicago,  occupying 
only  a  few  days,  could  make  any  material  difference  in  its 
measurement.  If  such  be  the  fact,  we  are  at  a  loss  to  comj)re- 
hend  the  principle  upon  wliich  it  occurs.  But,  when  plaintiffs 
commenced  delivering  the  wood  before  the  cargo  was  dis- 
charged, he  thereby  rendered  it  inconvenient  if  not  impractica- 
ble to  make  an  accurate  measurement,  and  should  be  presumed 
to  have  received  it  at  the  Canada  measurement.  And  not  only 
so,  but  there  was  positive  evidence  of  the  amount  of  wood,  by 
a  witness  who  measured  it  in  Canada,  and  he  says  he  did  so 
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with  care,  and  made  all  necessary  deductions  and  allowances 
so  as  to  render  it  accurate.  "We  do  not  see  how  this  general, 
vague,  and,  at  most,  remote,  circumstantial  evidence  could 
have  been  material,  with  such  direct  and  positive  evidence  in 
tlie  case.  And  although  it  might  have  been  properly  admitted, 
still,  if  the  jury  had  acted  upon  it  and  disregarded  the  positive 
evidence  of  the  measurement,  it  would  have  been  the  duty  of 
the  court  to  have  set  aside  the  verdict  and  granted  a  new  trial. 
This  being  so,  we  should  not  reverse  ev.en  if  there  was  error  in 
refusing  to  admit  such  evidence. 

A  careful  examination  of  the  instructions  given  will  show 
that  the  rule  of  law  contained  in  that  which  was  refused  by  the 
court,  was  contained  in  others  already  given.  When  the  court 
instructed  the  jury  that  if  defendants  below  agreed  to  take  the 
wood  at  the  offer  of  McBean  if  they  liked  it,  and  upon  its 
arrival  they  had  refused  to  take  it  at  the  offer,  and  the  agent 
of  plaintiffs  had  agreed  to  sell  it  at  another  price,  that  the  lat- 
ter contract  must  govern,  the  same  principle  of  law  was  as 
clearly  announced  as  it  was  in  the  rejected  instruction.  There 
was  no  error  in  refusing  this  instruction,  as  the  court  is  not 
required  to  repeat  instructions  already  given  to  the  jury. 

It  is  urged  that  the  finding  of  the  jury  was  too  large,  and 
that  a  new  trial  should  tlierefore  have  been  granted.  If  the 
eleven  cords  of  wood  claimed  by  plaintiffs  in  error  not  to  have 
been  received  was  deducted,  and  the  remainder  was  allowed  at 
$7.50,  and  interest  was  allowed  on  the  amount  unpaid,  then  tlie 
verdict  would  be  too  small,  and,  having  found  the  principal  due, 
the  jury  would  have  been  warranted  in  finding  that  there  had 
been  an  unreasonable  delay  in  making  payment,  and  could 
have  allowed  interest  on  the  principal. 

If,  however,  the  jury  found,  that  plaintiffs  in  error  received 
all  but  five  and  a  half  cords  of  the  194r|-,  and  allowed  defend- 
ants in  error  seven  dollars  per  cord,  and  allowed  interest  at  six 
per  cent  per  annum  on  the  unpaid  balance,  the  result  would  be 
a  trifle  more  than  the  verdict.  And  we  may  reasonably  infer, 
that  this  was  the  mode  in  which  they  found  their  verdict, 
rejecting  the  small  amount  over  the  claim  of  defendants  in 


232  Parsons  v.  Ely  ei  al.  [Sept.  T., 

Syllabus. 

error.  In  the  positive  conflict  of  evidence,  the  jury  were  war- 
ranted in  finding  as  they  did.  It  was  for  them  to  weigh  and 
consider  the  evidence  and  give  weight  to  such  portions  only  as 
from  all  the  circumstances  they  believed  to  be  true,  and  reject 
the  balance.  One  of  the  plaintiffs  in  error  swore  that  the  price 
agreed  to  be  paid  for  the  wood  was  $6.25  per  cord.  There  was 
other  evidence  tending  to  fix  the  price  at  $7.50,  and  still  other 
evidence  at  seven  dollars  per  cord.  The  jury  no  doubt 
regarded  the  last  of  these  as  the  price  agreed  upon  by  the 
parties,  and  so  acted  upon  it,  and  we  are  of  the  opinion  that 
the  evidence  warranted  their  finding.     The  judgment  of  the 

court  below  must  be  afiirmed. 

Judgment  affirmed. 


James  A.  Parsons 

V. 

David  J.  Ely  et  al. 

1.  Conveyances  —  contingent  estates.  An  estate  in  expectancy,  though 
contingent,  is  a  proper  subject  of  contract. 

2.  All  agreements  by  expectant  lieirs  in  regard  to  their  future  contingent 
estates,  when  fairly  made,  upon  valuable  considerations,  will  be  enforced  in 
equity. 

3.  Where  an  agreement  in  relation  to  an  estate  in  expectancy  has  been 
fairly  made,  and  the  parties  have  fully  and  fairly  executed  their  agreement,  a 
court  of  equity  will  not  interfere  to  set  it  aside. 

4.  Marriage  settlements  —  cantingent  estates.  Where  a  father,  before 
the  marriage  of  his  daughter,  conveyed  to  trustees  for  her  use  certain  property, 
to  be  held  by  them  in  trust  for  her  and  her  children,  and  afterward,  by  an 
instrument  imder  seal,  dated  the  day  before,  and  acknowledged  on  the  day  of 
the  daughter's  marriage,  an  agreement  was  entered  into  by  and  between  the 
daughter,  her  future  husband,  the  father  and  the  trustees,  providing,  in 
case  the  daughter  should  die,  leaving  children,  who  should  also  die  before 
they  attained  the  age  of  twenty-five  years,  that  upon  the  death  of  such  children 
the  trustees  should  convey  the  property  to  the  father,  —  held,  that  such 
agreement  was  valid,  and  a  court  of  equity  Avonld  enforce  its  provisions  at 
the  instance  of  the  father,  upnn  the  happening  of  tlie  contingency  mentioned. 
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5.  Contracts  —  contrary  to  puhlie  policy — particeps  criminis.  In  case  of 
an  agreement,  void  on  the  ground  of  public  policy,  the  law  will  not  interfere 
at  the  instance  of  a  party  in  pari  delicto,  to  enforce  its  execution,  or  rescind  it 
if  executed. 

Appeal  fVom  the  Circuit  Court  of  Cook  county ;  the  Hon. 
Erastus  S,  "Williams,  Judge,  presiding. 

James  A.  Parsons,  the  appellant,  filed  his  bill  in  equity 
against  David  J.  Ely  and  others,  appellees,  in  the  Circuit  Court 
of  Cook  county,  on  the  28th  day  of  April,  A.  D.  1863,  to 
compel  them  to  convey  to  him  certain  premises  in  the  city  of 
Chicago,  to  which  he  claimed  title  as  the  heir  of  his  deceased 
child,  Sarah  Ely  Parsons,  the  legal  title  to  said  premises  being 
vested  in  the  appellees. 

On  the  4th  day  of  ISTovember,  1858,  the  appellant  married 
Sarah  A.  Ely ;  and  on  the  27th  of  April,  1860,  a  child  was 
born  to  them,  who  was  named  Sarah  Ely  Parsons.  Mrs.  Par- 
sons died  on  the  31st  of  May,  1860.  At  the  time  of  her  mar- 
riage, and  down  to  the  time  of  her  death,  she  was  the  equitable 
owner  of  the  premises  in  question,  the  legal  title  being  vested 
in  trustees  for  her  benefit.  Sarah  Ely  Parsons,  her  only  child 
and  heir,  survived  her  mother  until  the  15th  day  of  July,  1861, 
when  she  died,  leaving  the  appellant  her  only  heir  at  law,  and 
he  claims  in  his  bill,  that,  as  such  heir  at  law  of  his  deceased 
child,  he  is  entitled  to  have  a  conveyance  of  the  legal  title  of 
the  premises  in  question  from  the  appellees. 

Mrs.  Parsons'  interest  in  the  premises  was  created  by  certain 
instruments  made  between  her  and  other  parties,  just  before 
her  marriage  with  the  appellant  in  November,  1858.  The  con- 
troversy arose  as  to  the  effect  and  proper  construction  of  these 
instrnmcnts.     They  are  as  follows  : 

"  Whereas,  John  W.  Waughop,  and  Ellen  liis  wife,  of  Chicago, 
county  of  Cook,  and  State  of  Illinois,  by  deed  dated  March  25, 
one  thousand  eight  hundred  and  iifty-six,  conveyed  to  David  J. 
Ely  of  said  Chicago,  in  trust  for  Phoebe  A.  Avery,  the  following 
property:  Coilimencing  at  a  point  on  the  north  side  of  "Wash- 
ington street,  in  Chicago,  twenty-four  (2-1)  feet  east  of  the  south- 
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west  corner  of  lot  eight  (8),  block  thirteen  (13),  Fort  Dearborn 
addition ;  thence  eastward  on  the  south  side  of  said  street  and 
north  side  of  said  lot,  twenty-four  feet ;  thence  northward,  and 
parallel  with  the  west  side  of  said  lot,  one  hundred  and  eight 
feet  to  an  alley  twelve  feet  wide ;  thence  westward  along  the 
south  side  of  said  alley,  twenty-four  feet ;  and  thence  one  hun- 
dred and  eight  feet  to  the  place  of  beginning,  being  parts  of 
lots  seven  (7)  and  eight  (8),  and  of  the  south  half  of  the  south 
half  of  lot  six  (6),  block  thirteen  (13),  Fort  Dearborn  addition  : 
And  whereas  Phcebe  A.  Avery  has  in  accordance  with  the  pro- 
visions of  trusts  required  said  David  J.  Ely  in  writing,  signed 
and  sealed  by  her,  and  dated  the  ninth  day  of  July,  1858,  to 
sell  and  convey  said  premises :  Know  therefore  all  men  by 
these  presents,  that  I,  the  said  David  J.  Ely,  by  virtue  of  the 
power  in  me  vested  by  the  said  deed  of  trust,  and  in  pursuance 
of  the  written  order  aforesaid,  in  consideration  of  sixteen  thou- 
sand dollars  (receipt  whereof  is  hereby  acknowledged),  have 
conveyed,  and  by  these  presents  do  convey,  remise,  release  and 
quitclaim  unto  Zebulon  S.  Ely  of  New  York,  and  George  Pay- 
son  of  Chicago,  all  the  right,  title  and  interest  in  law  and  in 
equity,  in  and  to  the  said  premises,  which  the  said  David  J. 
Ely  has  acquired  by  virtue  of  said  deed  of  trust,  together  with 
all  the  tenements  and  hereditaments  thereunto  appertaining: 

"■'  To  have  and  to  hold  the  same  unto  the  said  Zebulon  S.  Ely 
and  George  Payson,  their  heirs  and  assigns  forever.  In  trust, 
nevertheless,  and  upon  the  conditions  hereinafter  declared ; 
that  is  to  say,  to  hold  said  property  for  the  sole  use  and  benefit 
of  Sarah  A.  Ely,  of  said  Chicago ;  to  pay  the  rents,  issues  and 
profits  into  her  hands,  or  the  hands  of  such  persons  as  she  shall 
in  writing  appoint,  for  her  own  separate  use,  free  from  the 
debts,  control  or  interference  of  any  future  husband,  and  on 
her  own  separate  and  individual  receipt;  also  during  the  life 
of  the  said  Sarah  A.  Ely,  and  upon  her  written  order  under  seal  to 
sell,  alien,  mortgage  or  incumber  said  premises  in  such  way  as 
she  shall  appoint,  and  to  invest  the  proceeds  in  other  real  estate^ 
or  on  good  security,  as  she  may  appoint ;  said  trustees  to  hold 
said  proceeds  subject  to  all  the  trusts  herein  specified,  and  said 


1867.]  Parsons  v.  Ely  et  al.  235 


Statement  of  the  case. 


property  not  to  be  sold,  or  mortgaged  or  incumbered  in  any 
other  way  than  herein  provided ;  and  upon  the  further  trust  in 
event  of  said  Sarah  A.  Ely  dying  and  leaving  children,  to  hold 
said  property  for  the  use  and  benefit  of  said  children,  to  apply 
the  proceeds  to  their  education  and  maintenance,  and  to  sell  or 
mortgage  such  part  of  said  property  for  sucli  times  and  for 
such  amounts  as  said  trustees  may  think  necessary  and  best 
fitted  to  advance  the  interests  of  said  children,  and  to  convey 
the  residue  to  said  children  in  equal  portions  successive!}^  as 
they  shall  each  attain  the  age  of  twenty  years ;  and  in  event 
of  said  Sarah  A.  Ely  dying  without  issue  living,  to  hold  said 
property  in  trust  for  the  use  of  David  J.  Ely  or  his  heirs,  and 
to  convey  the  same  to  such  persons  as  he  or  they  shall,  in 
writing,  whether  by  deed  or  will,  appoint. 

"And  it  is  hereby  further  agreed,  that  the  said  trustees  shall 
be  answerable  for  willful  default  only ;  that  in  case  of  the 
death,  absence,  resignation  or  inability  of  either,  the  other 
shall  have  full  power  to  act  in  the  premises  as  if  he  had  been 
the  only  trustee  originally  appointed ;  that  in  event  of  such 
death,  resignation  or  inability  to  act  of  one  or  both  of  said 
trustees,  that  then  the  said  Sarah  A.  Ely  shall  have  power  to 
appoint  a  successor  or  successors,  and  in  case  of  her  death 
leaving  infant  children,  her  husband  shall  have  like  power  and 
authority ;  the  said  appointment  to  be  in  writing,  signed  and 
sealed,  and  to  confer  upon  the  trustees  so  appointed  all  the 
powers  herein  expressed  as  belonging  to  original  trustees,  with 
the  same  liabilities  and  limitations  and  conditions  in  every 
respect  whatever. 

"  In  witness  whereof,  the  said  parties  have  hereunto  set  their 
hands  and  seals,  the  27th  day  of  October,  A.  D.  1858. 

"DAYID  J.  ELY,  [seal.] 

GEORGE  PAYSOK     [seal.] 

"  In  presence  of  Cakoline  D.  Ely,  Maky  D.  Ely." 

"STATE  OF  ILLINOIS,       )   ^ 
Cook  County,  City  of  Chicago.  \ 

"  Before  me,  Peter  Daggy,  a  notary  public,  in  and  for  said 
city,  personally  came  David  J.  Ely  and  acknowledged  that  he 
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signed  and  sealed  the  foregoing  instrument  of  writing  to  be 
his  act  and  deed  for  the  purposes  therein  specified. 

"  In  testimony  whereof,  I  have  hereunto  subscribed  my  name 
and  affixed  my  notarial  seal  this  fourth  day  of  ISTovember, 
A.  D.  1858.  [l.  s.] 

"  P.  DAGG-T,  Notary  Puhlic:' 

"  This  indenture  of  three  parts,  made  this  third  day  of  Novem- 
ber, in  the  year  of  our  Lord  1858,  between  Sarah  A.  El}'',  of 
Chicago,  of  the  first  part,  and  James  A.  Parsons  of  said 
Chicago,  of  the  second  part,  and  Z.  S.  Ely  of  J^ew  York, 
David  J.  Ely  and  George  Payson,  of  said  Chicago,  of  the  third 
part,  — 

"Witnesseth,  that,  whereas  the  said  party  of  the  first  part  is 
seized  and  possessed  in  her  own  right  of  a  considerable  amount 
of  real  and  personal  property ;  and  whereas  a  marriage  is 
shortly  intended  between  said  parties  of  the  first  and  second 
parts,  and  it  is  the  wish  of  said  parties  that  said  property  of 
said  party  of  the  first  part,  whicli  she  now  possesses,  and  such 
other  as  she  may  hereafter  become  possessed  of,  by  inheritance 
or  otherwise,  from  any  source  other  than  the  said  intended 
husband,  be  settled  upon  the  said  party  of  the  first  part  for  her 
sole  and  separate  use,  for  and  during  the  term  of  her  natural 
life;  now,  therefore,  this  indenture  witnesseth,  that  in  considera- 
tion of  the  said  intended  marriage,  the  said  party  of  the  first 
part  has  granted  and  hereby  grants,  bargains  and  sells,  assigns 
and  sets  over  to  the  said  Z.  S.  Ely,  D.  J.  Ely  and  George  Payson, 
parties  of  tlie  third  part,  their  heirs  and  assigns  forever,  all  the 
personal  property  and  effects,  together  with  all  the  issues,  rents, 
profits  and  income  of  the  real  estate  of  said  party  of  the  first 
part,  in  possession  or  expectancy,  however  derived,  from  any 
source  other  than  her  said  intended,  or  any  future  husband,  to 
the  sole  use  and  benefit  of  said  party  of  the  first  part,  her  heirs 
and  assigns,  until  the  said  intended  marriage,  and  after  the 
6i)lemnization  of  said  marriage,  upon  the  several  trusts  herein- 
after set  forth.  That  is  to  say  :  In  trust  to  the  said  parties  of 
the  third  part,  their  heirs  and  assigns,  to  receive  and  hold  all 
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and  every  part  of  said  property  to  the  sole,  separate  and  exclu- 
sive use  and  benefit  of  the  said  Sarah,  free  from  the  debts,  con- 
trol or  interference  of  the  said  intended  or  any  future  husband 
in  any  way  or  shape,  and  to  pay  over  into  the  hands  of  the 
said  Sarah  or  into  the  hands  of  such  person  as  she  shall  appoint, 
all  such  rents,  issues,  interest  or  dividends  as  may  from  time  to 
time  come  to  their  hands,  upon  the  written  order  of  the  said 
Sarah  and  her  separate  and  individual  receipt,  which  receipt 
shall  be  at  all  times,  notwithstanding  her  coverture,  a  full  and 
complete  discharge  for  all  moneys  so  paid,  and  in  default  of  such 
written  order,  then  from  time  to  time  to  invest  said  issues, 
rents,  interest  and  dividends  and  all  such  money  or  effects  as 
shall  come  into  their  hands  for  said  Sarah  in  public  stocks  or 
bonds  and  mortgage,  or  in  such  other  good  and  safe  invest- 
ments as  said  trustees  shall  think  best,  and  upon  the  written 
order  of  said  Sarah,  sealed  and  witnessed,  to  sell,  alien,  mortgage 
or  incumber  any  or  all  of  the  real  estate  aforesaid,  and  to 
invest  the  proceeds  anew,  in  such  way  as  the  said  Sarah  shall 
appoint  and  said  trustees  approve,  and  such  proceeds,  when  so 
invested,  to  be  subject  to  all  the  trusts  and  limitations  herein 
contained ;  and  it  is  hereby  agreed  by  and  between  the  several 
parties  hereto,  that  in  the  event  of  the  said  Sarah  dying  and 
leaving  a  child  or  children,  capable  of  taking  by  inheritance, 
the  said  parties  of  the  third  part  are  to  hold  said  property, 
herein  described  or  intended,  in  trust  for  the  use  and  benefit  of 
said  children,  to-  apply  the  proceeds  of  said  property  to  their 
maintenance  and  education ;  and  in  case  said  proceeds  or 
yearly  interest  of  said  property  be  insufiicient  for  such  main- 
tenance and  education,  to  sell,  or  mortgage,  or  incumber  the 
whole,  or  any  part  of  said  property  in  such  manner  as  might  be 
necessary  and  to  said  trustees  shall  seem  best  fitted  to  promote 
the  interests  of  said  children,  and  to  convey,  assign,  transfer 
and  set  over  to  said  children  the  residue  of  said  property  in 
equal  portions  as  they  shall  successively  attain  the  age  of 
twenty-five  years. 

"And  it  is  further  agreed  by  the  said  several  parties  hereto 
that  in  the  event  of  said  Sarah  dying  and  leaving  no  children 
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capable  of  taking  by  inheritance,  or  in  the  event  of  the  said 
children  dying  before  attaining  the  age  of  twenty-five  years  as 
aforesaid,  that  then  in  either  case  said  trustees  shall  hold  said 
property  in  trust  for  D.  J.  Ely  or  his  heirs,  and  shall  convey, 
assign,  transfer  and  set  over  said  property  to  said  D.  J.  Ely  or 
his  heirs,  or  to  such  persons  as  he  or  they  shall  appoint ;  it 
being  the  meaning  and  intent  of  this  indenture  to  give  the  said 
Sarah  a  life  interest  in  said  property  for  her  own  exclusive  use 
and  benefit  with  remainder  to  such  of  her  children  as  survive 
her;  but  in  case  she  has  no  surviving  children,  then  at  her 
death,  or  if  she  leaves  surviving  children  then  upon  their  death, 
if  occurring  before  the  aforesaid  age  of  twenty-five  years  the 
whole  of  said  property  to  revert  to  and  vest  absolutely  in  the 
said  D.  J.  Ely,  his  heirs  and  assigns,  forever. 

"  And  it  is  hereby  further  agreed  that  said  trustees  shall  be 
responsible  for  willful  default  only ;  that  in  case  of  the  death, 
absence,  resignation  or  inability  to  act  of  any  one  or  two  of  the 
said  trustees,  those  remaining  shall  have  full  power  to  act  in 
the  premises,  as  if  he  or  they  had  been  originally  sole  trustee 
or  trustees  ;  that  in  the  event  of  the  death,  absence,  resignation 
or  inability  to  act  of  all  said  trustees,  the  said  Sarah  shall  have 
power  to  appoint  a  successor  or  successors,  and  in  case  of  her 
death  leaving  infant  children  the  said  intended  husband  shall 
have  the  like  power  and  authority,  the  appointment  in  either 
case  to  be  made  in  writing,  signed  and  sealed  by  said  Sarah  or 
her  said  intended  husband  (in  the  case  provided),  and  to  confer 
upon  the  trustees  appointed  all  the  powers  herein  expressed  as 
belonging  to  the  original  trustees  with  the  like  limitations  and 
conditions. 

"  In  witness  whereof,  and  of  their  individual  assent  and  con- 
currence in  each  and  all  of  the  above  trusts  and  agreements, 
the  several  parties  hereto  have  set  their  respective  hands  and 
seals  the  day  and  year  first  above  written. 

"(Signed)  S.  A.  ELY,  [seal.] 

J.  A.  PAESONS,  [seal.] 
D.  J.  ELY,  [seal.] 

G.  PAYSOK  [seal.]" 
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On  the  14th  day  of  August,  1802,  Z.  S.  Ely  and  George 
Payson,  the  trustees  named  in  the  last  instrument,  conveyed 
the  premises  in  question  to  David  J.  Ely,  by  a  deed  which 
recites  the  death  of  Sarah  A.  Ely  (Mrs,  Parsons),  and  also,  the 
death  of  her  only  child,  without  having  attained  the  age  of 
twenty -five  years. 

The  bill  alleges  that  on  the  1st  day  of  May,  1861,  the  appel- 
lant took  a  lease  of  the  premises  in  question  from  David  J,  Elv, 
for  one  year,  at  a  rent  of  $500  ;  and  that  afterward,  on  the 
expiration  of  said  time,  the  said  David  J,  Ely  leased  said  prem- 
ises to  the  appellant  until  the  1st  day  of  May,  1863. 

The  appellant  was  appointed  administrator  of  the  estate  of 
his  deceased  wife ;  and  as  such,  it  is  stated  in  his  bill,  lie  was 
entitled  to  the  furniture  and  some  other  personal  property, 
which  belonged  to  his  deceased  wife. 

On  the  21st  day  of  March,  1867,  the  defendants  filed  a 
general  demurrer  to  the  bill  for  want  of  equity.  The  cause 
was  heard  upon  the  demurrer.  The  demurrer  was  sustained 
and  the  bill  dismissed.  The  case  is  brought  to  this  court  by 
appeal. 

The  errors  assigned  are,  that  the  court  erred,  first,  in  sus- 
taining the  demurrer ;  second,  in  dismissing  the  bill. 

Messrs,  Beckwiih,  Ater  &  Kales,  for  the  appellant. 

Messrs.  Samuel  W.  Fullek  and  George  Payson,  for  the 
appellees, 

Mr,  Cheif  Justice  Breese  delivered  the  opinion  of  the 
Court : 

The  view  we  have  taken  of  the  case  presented  by  this  record, 
renders  it  unnecessary  to  consider  the  question  whether  the 
deed  of  November  3,  1858,  did  or  did  not  create  a  perpetuity 
by  limiting  the  estate  upon  a  contingency  so  remote  as  to 
avoid  it  for  that  reason.  We  have  neither  the  time  nor  the 
inclination,  as  a  proper  decision  of  the  case  does  not  demand 
it,  to  explore  that  field,  or  to  discuss  the  abstruse  subject  of  a 
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condition  and  a  conditional  limitation  of  an  estate,  and  the 
retined  and  subtle  distinctions  between  them.  We  place  the 
decision  upon  the  appellant's  agreement,  as  manifested  by  that 
deed,  to  which  he  was  a  willing  party,  and  which,  with  a  full 
knowledge  of  all  the  facts,  he  executed,  and  for  a  valuable 
consideration. 

To  what  did  appellant  consent  and  agree  by  his  executing 
that  deed  ?  He  agreed  that  his  intended  wife,  the  party  of  the 
first  part,  was  seized  and  possessed  in  her  own  right  of  a  con- 
siderable amount  of  real  and  personal  property ;  that  a  mar- 
riage was  intended  between  the  party  of  the  first  part  and  the 
appellant,  the  party  of  the  second  part,  and  that  it  was  their 
united  wishes  that  this  property,  and  such  other  property  as 
she  might  thereafter  become  possessed  of,  by  inheritance  or 
otherwise,  from  any  source  other  than  her  intended  husband, 
should  be  settled  upon  her,  for  her  sole  and  separate  use,  for 
her  natural  life ;  that  in  consideration  of  this  marriage,  appel 
lant  agreed  that  the  party  of  the  first  part  should  grant,  bar- 
gain, sell,  assign  and  set  over  to  Zebulon  S.  Ely,  David  J,  Ely 
and  George  Payson,  who  were  the  parties  of  the  third  part  in 
the  same  deed,  and  to  their  heirs  and  assigns  forever,  all  the 
personal  property  and  eifects,  together  with  all  the  issues, 
rents  and  profits  and  income  of  her  real  estate,  in  possession  or 
expectancy,  to  her  sole  use  and  benefit,  her  heirs  and  assigns, 
until  the  intended  marriage  should  take  place. 

He  further  consented  and  agreed,  that,  after  the  marriage, 
the  personal  property  and  efiects,  and  the  rents,  profits  and 
income  of  the  real  estate,  should  be  held  by  these  trustees  in 
trust,  to  the  sole,  separate  and  exclusive  use  and  benefit  of 
appellant's  wife,  free  from  his  debts,  control  or  interference, 
and  to  be  paid  over  to  her  on  her  separate  receipt,  and  they 
were  required  to  sell,  alien,  mortgage  or  incumber,  any  or  all 
of  the  real  estate,  as  she  might  in  writing,  under  seal,  appoint. 
It  was  further  agreed  by  and  between  these  several  parties,  that, 
in  the  event  of  the  death  of  the  party  of  the  first  part  leaving 
a  child  or  children  capable  of  taking  by  inheritance,  the 
trustees  were  to  hold  "said  property"  in  trust  for  the  use  of 
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such  children, -to  apply  the  proceeds  to  their  maintenance 
and  education,  and  if  insufficient  for  that  purpose,  then  to  sell 
or  mortgage  the  whole,  or  any  part  of  "  said  property,"  in  such 
manner  as  might  be  necessary;  and  the  appellant  agreed  tliat 
tlie  trustees  should  convey,  assign,  transfer  and  set  over  to  such 
children,  the  residue  of  "said  property,"  in  equal  portions,  as 
they  sliould  successively  attain  the  age  of  twenty-five  years  • 
and  the  appellant  further  consented  and  agreed,  if  his  wife  died' 
leaving  no  children  capable  of  taking  by  inheritance,  or  in  the 
event  of  the  children  dying  before  attaining  tlie  age  of  twenty- 
five  years,  then,  in   either  case,  the  trustees  sliould  hold  the 
property  in  trust  for  David  J.  Ely,  or  liis  heirs;  and  the  appel- 
lant further  consented  and  agreed,  that  the  trustees  sliould,  the 
contingency  happening,  convey,  assign,  transfer  and  set  over 
the  "said  property"  to  David  J.  Ely,  or  his  heirs,  or  to  such 
persons  as  he  or  they  should  appoint. 

In  the  deed  is  found  this  declaration  ;  "  It  being  the  meanino- 
and  intent  of  this  indenture  to  give  the  said  Sarah  a  life  interest 
in  said  property,  for  her  own  exclusive  use  and  benefit,  with 
remainder  to  such  of  her  children  as  survive  her;  but  in  case 
she  has  no  surviving  children,  then  at  her  death,  or,'if  she  leaves 
surviving  children,  then  upon  their  death,  if  occurring  before 
the  aforesaid  age  of  twenty-five  years,  the  whole  of  said  prop- 
erty, to  revert  to,  and  vest  absolutely  in,  the  said  David  J.  Elv 
his  heirs  and  assigns  forever."  ,  "  ' 

Appellant  manifested  his  .individual  assent  and  concurrence 
in  each  and  all  of  the  trusts  and  agreements  specified  in  the 
deed,  by  placing  his  name  and  seal  thereto. 

We  shall  discuss  only  the  questions  which  seem  legitimately 
to  belong  to  the  case,  and  these  are,  on  the  admission  that 
appellant,  had  he  not  executed  the  deed,  would  have  been 
entitled  to  an  estate  in  expectancy,  could  he  deal  with  such 
expectancy  in  such  manner  as  to  bar  him  from  any  claim 
thereto  ?  That  such  an  interest,  though  contingent,  is  a  proper 
subject  of  contract,  is  settled  by  authority.  The  first  case 
referred  to  by  appellee's  counsel  on  this  point,  is  that  of  Hoh- 
son  v.  Trevor,  beford  Lord  Mansfield,  Chancellor,  in  1723, 
_       16  —  45th  III. 
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reported  in  2  Peere  Williams,  191.  Trevor  had  encouraged 
Hobson  to  address  his  daughter  with  a  view  to  marriage,  and 
before  the  marriage  he  executed  a  bond  to  Hobson,  in  the  pen- 
alty of  £5,000,  and  in  the  condition,  the  then  intended  mar- 
riage was  recitedj  and  that  the  defendant,  Trevor,  had  agreed, 
in  consideration  of  the  intended  marriage,  to  settle  and  assure 
one-third  part  of  all  such  real  estate  as  should  descend  or  come 
to  him  by  and  upon  the  decease  of  his  father,  Sir  John  Trevor, 
the  master  of  the  rolls,  to  the  use  of  the  plaintiff,  Hobson,  for 
life,  remainder  to  the  use  of  Elizabeth,  the  defendant's  daugh- 
ter, for  her  life,  remainder  to  the  heirs  of  the  body  of  Elizabeth 
by  the  plaintiff,  Hobson,  remainder  to  the  right  heirs  of  the 
defendant  Trevor ;  after  which  came  these  words :  ISTow  the 
condition  of  the  obligation  is,  that  if  the  said  marriage  shall 
take  effect,  and  the  said  Edward  Trevor  shall,  within  three 
months  after  the  death  of  his  said  father,  settle  and  assure  one- 
third  of  all  such  real  estate  as  shall  descend  or  come  to  him 
after  his  father's  death,  then  the  bond  to  be  void.  Sir  John 
Trevor  died  intestate,  by  which  a  large  real  estate  came  to  the 
defendant,  as  the  eldest  son  and  heir  of  his  father. 

Hobson  and  his  wife  brought  their  bill  for  a  specific  perform- 
ance of  this  agreement,  and  it  M^as  decreed  accordingly.  In  a 
previous  case,  BecTdey  v.  Newland^  id.  182,  the  same  chancel- 
lor on  a  similar  agreement  in  relation  to  personal  property, 
made  a  like  decree.  In  Wethered  v.  Wethered^  2  Eng.  Ch.  184, 
it  was  held  that  an  agreement  between  two  sons,  to  divide 
equally  whatever  property  they  might  receive  from  their 
father  in  his  life-time,  or  become  entitled  to  under  his  will,  or 
by  descent  or  otherwise  from  him,  was  not  contrary  to  public 
policy,  and  would  be  enforced  in  equity,  and  reference  is  made 
to  the  case  of  Beckley  v.  Newland,  supra.  So,  in  the  case  of 
Harioood  v.  Tooke^  id.  193,  an  agreement  between  two  persons 
having  expectations  from  a  third,  to  divide  equally  whatever 
he  might  leave  them,  was  held  a  valid  agreement. 

In  Lewis  v.  Madisons^  1  Munf.  (Ya.)  303,  it  was  held,  that 
a  contract  under  seal,  between  two  brothers,  by  which  one  of 
them,  for  a  fair  and  valuable  consideration,  agreed  that  when 
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he  should  obtain  possession  of  a  tract  of  land  which  he  expected 
his  father  would  devise  to  him  he  would  convey  it  to  the  other, 
was  not  against  good  morals,  and  would  support  an  action  of 
covenant  at  law,  or  be  enforced  specifically  in  a  court  of  equity. 

In  Baylor  v.  The  Commonwealth^  40  Penn.  37,  it  was  said, 
although  a  conveyance  of  an  expectancy,  as  such,  is  inopera- 
tive at  law,  it  may  be  enforced  in  equity  as  an  executory  agree- 
ment to  convey,  if  it  be  sustained  by  a  sufBcient  consideration. 
Page  43. 

These  cases  arose  upon  executory  agreements.  In  Yariok  v. 
Edwards  et  al.,  1  Hoffman's  Ch.  382,  which  was  an  executed 
agreement,  it  was  held,  upon  these  authorities,  that  the  sale  of 
the  expectation  of  an  heir  is  not  void  in  a  court  of  equity,  but, 
if  made  hona  fide,  and  for  a  fair  consideration,  will  be  sup- 
ported. 

The  doctrine  is  broadly  stated  in  4  Kent's  Com.  261,  that 
all  contingent  estates  of  inheritance  coupled  with  an  interest  and 
executory  interests,  are  assignable  in  equity,  and  they  will  be 
enforced  if  made  for  a  valuable  consideration,  where  the  person 
to  take  is  certain,  and  they  are  transmissible  by  descent,  and 
are  devisable  and  assignable. 

When  we  look  at  the  deed  to  which  appellant  was  a  party, 
we  are  forced  to  the  belief  that  such  a  contingency  as  a  com- 
plete failure  of  issue  of  his  intended  wife  before  they  attained 
the  specified  age,  was  contemplated  by  the  parties,  of  the  first 
part,  Sarah  A.  Ely,  and  the  appellant,  the  party  of  the  second 
part,  and  it  was,  no  doubt,  well  known  and  understood,  in  that 
event,  appellant,  as  the  heir  at  law  to  his  children,  the  mother 
being  dead,  would,  under  the  laws  of  this  State,  inherit  the 
property.  This  was  a  contingent  interest  which,  by  this  deed, 
made  for  a  valuable  consideration,  as  marriage  has  been  always 
held  to  be,  appellant  voluntarily  transferred.  He  consented 
and  agreed  that  he  would  not  insist  upon  his  rights  should  he 
ever  become  heir  at  law ;  but  that  David  J.  Ely,  the  father  of 
his  wife,  should  have  the  estate,  he  being  the  party  from  whom 
it  was  derived. 
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IJTow,  if  mere  executory  agreements  of  this  nature  will  be 
enforced  in  equity,  we  can  see  no  reason  why  one  which  is 
executed  should  not  be  sustained.  It  appears  in  the  case,  tliat 
appellant,  after  the  conveyance  by  the  trustees  to  David  J. 
Ely,  took  a  lease  from  him  of  the  premises  and  furniture,  and 
paid  rent  therefor,  and  now  asks  the  court  to  set  aside  tlie 
agreement  which  has  been  fully  executed.  We  think  no  case 
can  be  found  wherein  a  court  of  equity  has  so  disposed  of  an 
executed  agreement  entered  into  knowingly,  for  a  valuable 
consideration,  and  in  the  absence  of  fraud.  The  cases  we  have 
cited  go  to  show  that  equity  will  enforce,  not  destroy,  such 
contracts. 

It  is  urged  bj  appellant,  that  this  agreement  was  invalid,  for 
the  reason  that  a  limitation  was  created  not  sanctioned  by  law ; 
that  it  tended  to  the  creation  of  a  perpetuity,  by  tying  up  the 
estate  beyond  the  period  allowed  by  law,  and,  being  invalid, 
appellant  has  lost  no  rights  he  possessed  when  it  was  executed. 
His  counsel  say  that  appellant  was  made  a  party  to  this  deed 
merely  to  signify  his  assent  to  its  execution,  and  nothing  more 
can  be  implied  from  that  act  than  his  consent  that  the  settle- 
ment then  made  should  have  whatever  force  and  effect  the  law 
would  give  to  it.  He  could  give  it  no  greater  validity,  nor  can 
he  in  any  way  be  prejudiced  by  inoperative  provisions  inserted 
in  the  instrument. 

Suppose,  for  the  sake  of  the  argument,  that  the  limitation 
over  to  David  J.  ^\j,  was  void  for  remoteness,  and  that  the 
child,  at  her  mother's  death,  acquired,  by  virtue  of  the  trust 
deed,  an  equitable  estate  in  fee  simple,  discharged  of  the  illegal 
limitation  over ;  does  it  follow  from  this  that  appellant  could 
not,  for  a  valuable  consideration,  consent  and  agree,  that,  in  that 
event,  and  in  the  event  that  he  should  become  the  heir  at  law 
of  his  child,  he  would  not  take  it,  but  that  it  should  pass  to  the 
father  of  his  wife  ?  Suppose,  at  the  time  the  marriage  was 
solemnized,  appellant  had,  by  a  separate  instrument  under  his 
hand  and  seal,  for  a  valuable  consideration,  entered  into  the 
same  covenants  as  appear  in  the  marriage  settlement  articles, 
and  the  marriage  had  proceeded  on  the  faith  of  those  core- 
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naiits,  can  it  be  seriously  contended  the  covenantor  could,  of  his 
own  pleasure,  nullify  them  ?  Admit  the  limitation  over  was 
contrary  to  public  policy  and  invalid,  was  not  appellant  a  party 
to  the  transaction,  without  whose  participation  it  could  not 
have  been  made  ?  Shall  it  be  said  that  he,  being  in  jparl  delicto^ 
may  invoke  the  aid  of  a  court  of  chancery  to  upset  the  agree- 
ment, when  the  same  has,  in  all  its  parts,  been  fully  executed  % 
If  the  parties  to  this  deed  of  settlement  have  violated  the  law, 
the  appellant  was  a  party  to  it ;  if  they  have  entered  into 
mutual  engagements,  some  one  of  which  is  not  permitted  by 
the  law,  can  one  of  the  parties  whose  delictum  is  as -great  as 
that  of  either  of  the  others,  and  when  the  agreement  has  been 
executed  in  all  its  parts,  ask  the  aid  of  a  court  of  equity  to 
undo  what  they  have  voluntarily  done-?  No  case  can  be  found 
where  this  has  been  allowed. 

The  agreement  having  been  made  by  appellant  under  all  the 
forms  of  law,  and  in  the  most  solemn  manner,  on  the  most 
interesting  occasion  of  his  life,  that  he  would  never  in  any 
event  claim  this  estate,  but  that  it  should  revert  to  David  J. 
Ely  from  whom  it  was  derived,  the  question  is  made,  if  this 
agreement  did  not  operate  as  a  conveyance,  did  it  not  operate 
as  an  estoppel?  To  this  appellant  replies,  that,  in  order  to 
give  rise  to  an  estoppel  by  deed,  the  instrument  must  be  bind- 
ing in  law. 

We  have  no  disposition  to  controvert  this  doctrine,  if  there 
were  no  authorities  to  support  it,  as  it  is  reason  and  common 
sense,  but  it  is  not  contended  here  that  the  deed  alone  creates 
the  estoppel.  The  estoppel  arises  from  acts  in  pais,  and  is  of 
an  equitable  nature.  By  the  agreement  thus  executed  by  the 
appellant,  he  obtained  for  a  wife  the  woman  of  his  choice ;  he 
acknowledged  Ely  as  the  owner  of  the  estate  by  leasing  the 
same  from  him,  paying  rent  for  one  year  and  hiring  it  for 
another  year,  and  in  all  respects  by  his  own  voluntary  acts, 
disclaiming  all  right  to,  and  interest  in,  the  estate.  The  case 
shows  that,  after  the  trustees  had  conveyed  the  estate  to  Ely, 
he  paid  off  a  heavy  incumbrance  on  it,  which,  there  can  be  no 
.doubt,  he  was  induced  to  do,  on  the  faith  of  the  acts,  declara 


246 


ViNiNG  V.  Leeman.  [Sept.  T., 


Syllabus. 


tioiis  and  conduct  of  the  appellant  in  executing  the  deed,  and 
his  subsequent  acts.  It  cannot  avail  the  appellant  now  to  say, 
that  all  that  he  did  was  in  ignorance  of  his  legal  rights ;  he 
knew  all  the  facts  and  has  acted  upon  them,  and  David  J.  Ely 
has  pursued  a  line  of  conduct  in  paying  off  an  incumbrance 
which  may  justly  be  claimed  as  having  been  indorsed  by  the 
conduct  of  appellant. 

Justice,  in  harmony  with  equity,  demands  that  his  pledged 
faith  shall  be  kept ;  that  the  agreement  he  made,  and  which  has 
been  executed,  shall  be  upheld ;  that  a  family  settlement,  to 
which  he  was  a  consenting  party,  should  not  be  broken  up  on 
the  strength  or  by  reason  of  any  allegation  in  his  bill  of  com- 
plaint, and  that  the  estate  shall  remain  where  the  parties 
interested  in  it  most  clearly  intended.  We  can  see  no  merits 
in  the  claim  —  no  equity  in  the  case,  and  concur  with  the 
Circuit  Court  in  the  decision  sustaining  the  demurrer,  and  in 
its  decree  dismissing  the  bill. 

Decree  affirmed. 


William  Vininq 

V. 

John  Leeman. 

1.  PiiBADiNG.  Pleadings  must  be  construed  most  strongly  against  the 
pleader. 

2.  Failuiie  op  consideration,  a  purchaser  of  land,  receiving  a  deed 
with  covenants  of  title,  cannot  avoid  the  payment  of  promissory  notes  given 
for  the  purchase  money,  on  the  ground  that  the  grantor  had  no  title,  if  his 
possession  has  not  been  disturbed,  nor  the  paramount  title  asserted. 

3.  A  grantee  cannot  retain  a  title  acquired  from  his  grantor,  though  only 
colorable,  and  remain  in  undisturbed  possession,  and  at  the  same  time  refuse 
Id  pay  his  notes  given  for  the  purchase  money. 

Appeal  from  the  Circuit  Court  of  Iroquois  county;  the 
Hoc.  Charles  R.  Starr,  Judge,  presiding. 


1867.J  ViNiNG  I'.  Leeman.  247 

Statement  of  the  case.        Opinion  of  the  Court. 

This  was  an  action  of  assumpsit,  brought  by  the  appellee 
against  the  appellant,  upon  three  promissory  notes  given  for 
the  purchase  money  of  land. 

The  defendant  filed  a  plea  of  non  assumpsit,  and  three 
special  pleas  of  faihire  of  consideration,  A  demurrer  was 
interposed  to  the  special  pleas,  and  sustained  by  the  court.  A 
trial  was  had,  which  resulted  in  a  verdict  for  the  plaintiff  for 
$2,687.80.  A  motion  for  a  new  trial  was  overruled  and  judg- 
ment rendered  upon  the  verdict. 

The  case  was  brought  to  this  court  by  appeal. 

The  sustaining  of  the  demurrer  to  the  second,  third  and 
fourth  pleas  is  assigned  as  error.  The  substance  of  the  pleas 
is  given  in  the  opinion. 

Messrs.  Koff  &  Doyle  and  Mr.  George  R.  Joinee,  for  the 
appellant. 

Messrs,  Blades  &  Kay,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  certain  promissory  notes.  The  de- 
fendant pleaded  the  general  issue,  and  three  special  pleas.  The 
plaintiff  demurred  to  the  special  pleas,  and  the  demurrer  was 
sustained.  The  only  question  presented  by  the  record,  is  the 
ruling  of  the  Circuit  Court  on  tiie  demurrer. 

The  first  plea  avers,  that,  on  tlie  27th  of  November,  1865, 
the  parties  entered  into  a  contract,  by  which  it  was  agreed  if 
Vining,  the  defendant  in  the  court  below,  should,  on  the  5th  of 
April,  1866,  pay  Leeman,  the  plaintiff,  the  sum  of  $1,000,  and 
should  give,  at  the  same  time,  his  three  promissory  notes  —  one 
for  $2,000,  payable  July  1,  1866,  one  for  $1,890,  payable  July 
1,  1867,  and  one  for  the  same  amount,  payable  July  1,  1868  — 
then  Leeman  should  execute  to  Yining,  a  deed  of  warranty  for 
certain  lands  described  in  the  contract.  The  plea  further  aveis 
that  Yining  duly  paid  the  $1,000,  and  gave  his  said  notes, 
the  first  of  which  is  the  note  on  which  this  suit  is  brought ;  and 
that  the  sole  consideration  of  the  note  was  the  conveyance  of 
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said  land.  The  plea  then  avers,  that,  on  the  said  27th  day  of 
ITovember,  1865,  and  from  thence  to  the  time  of  filing  said 
plea,  said  Leeman  had  no  title  to  the  land.  The  other  special 
pleas  are  substantially  like  the  foregoing,  except  that  the  last 
plea  avers  also  that  the  plaintiff  fraudulently  represented  that 
he  had  title. 

It  is  not  denied  iu  these  pleas  that  Leeman  made  the  deed, 
and  the  case  is  argued  by  both  parties  on  the  theory  that  the 
pleas  admit  the  deed  was  executed.  But  as  the  pleas  must  be 
construed  most  strongly  against  the  pleader,  we  must  consider 
them  as  also  admitting  that  possession  of  the  land  was  deliv- 
ered with  the  deed,  and  that  such  possession  has  remained  un- 
disturbed. This  is  a  just  inference  as  against  the  defendant, 
from  the  contract  set  up  in  his  pleas,  as  it  is  not  to  be  supposed 
he  would  have  paid  his  money  and  executed  his  notes,  without 
receiving  the  possession  to  which  his  deed  entitled  him.  The 
question  then  presented  by  these  pleas,  is,  whether  the  pur- 
chaser of  land,  receiving  a  deed,  with  covenants  of  title, 
and  giving  his  promissory  notes  therefor,  can  avoid  their  pay- 
ment on  the  ground  that  the  vendor  had  no  title,  the  possession 
of  the  vendee  having  been  undisturbed,  and  the  paramount 
title  not  having  been  asserted. 

The  counsel  for  appellant  rely  on  the  case  of  Slack  v.  Mg- 
Zagan,  15  111.  242.  It  may  be  remarked  that  the  authorities 
cited  in  that  opinion  Avere  cases  in  which  the  contract  was 
executory,  a  deed  not  having  been  given.  It  has  often  been 
decided  by  this  court  that,  where  the  vendor  has  contracted  to 
convey  an  indefeasible  title,  and  is  not  able  to  do  so  at  the 
appointed  time,  the  purchaser  is  not  obliged  to  accept  his  deed, 
and  may  successfully  resist  the  payment  of  the  purchase  money. 
The  case  of  Slach  v.  McLagan  is  the  only  one  in  our  reports 
at  all  tending  to  a  recognition  of  the  same  principle  in  the  case 
of  an  accepted  deed  with  covenants,  and  it  will  be  found  on 
examination,  that  the  pleas  now  before  us  fall  essentially  short, 
as  a  defense,  of  those  held  good  in  that  decision.  The  court 
in  that  case  held  the  eleventh  and  thirteentli  pleas  good.  The 
eleventh  plea  showed  that  the  plaintiff,  when  he  executed  his 
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warranty  deed  to  the  defendant,  held  the  land  under  a  bond 
for  a  deed  from  a  third  person,  conditioned  for  the  execution 
of  a  deed  upon  the  payment  of  the  purchase  money ;  that  the 
plaintiff  had  failed  to  pay  the  money  or  procure  a  deed,  and 
that  the  land  had  been  sold  under  judicial  proceedings  in  pay- 
ment of  the  purchase  money  due  the  vendor  of  the  plaintiff. 
The  land  was  in  Tennessee,  where  the  judicial  proceedings  were 
had.  The  difference  between  that  plea  and  the  one  we  are 
now  considering  is  very  material.  That  plea  showed  the  para- 
mount title  had  been  asserted  since  the  note  sued  on  was  given, 
and  that  the  interest  in  the  land  which  the  defendant  had 
acquired  by  the  plaintiff's  deed  had  been  divested  by  a  judi- 
cial proceeding.  The  consideration  of  the  note  had  thus  failed. 
But  the  pleas  in  the  present  record  show  no  assertion  of  the 
paramount  title,  nor  any  disturbance  of  the  defendant's  posses- 
sion. The  deed  which  he  received  from  the  plaintiff  gave 
him  at  least  a  colorable  title  which,  under  our  short  statute 
of  limitation,  may  soon  ripen  into  an  absolute  bar  against  the 
paramount  title.  To  hold  these  pleas  good  would  work  a  most 
palpable  injustice,  since  we  should  thus  permit  the  defendant 
to  retain  possession  of  the  land  and  enjoy  the  rents  and  profits 
under  a  title  by  means  of  which  he  may  soon  be  able  to  pro- 
tect that  possession  against  all  the  world,  and  practically 
become  the  owner,  and  at  the  same  time  be  absolved  from  the 
payment  of  his  notes.  We  can  not  pronounce  such  a  decision. 
The  views  here  expressed  are  sustained  by  Willetts  v.  Burgess^ 
34  111.  494 ;  Deal  v.  Dodge,  26  id.  460,  and  Vincent  v.  Morri- 
son, Beecher's  Breese,  227 ;  see  also  King  v.  Gilson,  32  111. 
355.  This  is  also  the  rule  generally  adopted  in  the  courts  of 
other  States.  Bawle  on  Gov.  612  ;  2  Hilld.  on  Yend.  85,  and 
cases  there  cited. 

The  third  special  plea  presents  substantially  the  same  state 
of  facts  as  the  first  and  second,  with  an  additional  averment, 
ttiat  the  plaintiff  fraudulently  represented  himself  to  be  seized 
of  a  perfect  title.  Under  the  views  already  expressed,  the 
averment  of  fraud  does  not  help  the  plea.  It  should  also  have 
averred  an  offer  on  the  part  of  the  defendant  to  reconvey  the 
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land  and  deliver  back  the  possession.  There  is  no  ground 
whatever  upon  which  the  defendant  can  retain  the  title 
acquired  from  the  plaintiff,  though  only  colorable,  and  remain 
in  undisturbed  possession,  and  at  the  same  time  refuse  to  pay 
his  notes.  If  fraudulent  representations  were  really  made,  the 
more  proper  couree  for  the  defendant  would  be  to  file  a  bill  in 
chancery  for  a  rescission  of  the  contract.  In  such  a  proceed- 
ing the  equities  of  the  parties  could  be  more  completely 
adjusted. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


John  C.   Smith 

V. 

John  B.  Hoag. 

1.  FoRcrBijE  ENTRY  AND  DETAINER  —  title  not  in,  issue.  The  question  of 
title  cannot  be  tried  in  an  action  of  forcible  entry  and  detainer.  Deeds  may, 
however,  be  read  in  evidence  to  show  the  extent  of  possession. 

2.  Same — extent  of  force.  Under  our  statute  of  forcible  entry  and  detainer, 
actual  violence,  amounting  to  a  breach  of  the  peace,  is  not  necessary  in  any 
case. 

Appeal  from  the  Circuit  Court  of  Mercer  county ;  the  Hon. 
John  S.  Thompson,  Judge,  presiding. 

This  was  an  action  of  forcible  entry  and  detainer  originally 
brought  by  John  B.  Hoag,  the  appellee,  against  John  C. 
Smith,  the  appellant,  before  a  justice  of  the  peace,  and  taken 
to  the  Circuit  Court  of  Mercer  county  by  appeal. 

The  defendant  was  found  guilty  as  charged  in  the  complaint. 

A  motion  for  a  new  trial  was  overruled,  and  judgment  ren- 
dered upon  the  verdict. 

The  defendant  brings  the  case  to  this  court  by  appeal. 
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Opinion  of  the  Court. 
Messrs.  Glover,  Cook  &  Campbell,  for  the  appellant. 
Messrs.  Goudy  &  Chandler,  for  the  appellee. 
Mr.  Justice  Walker  delivered  the  opinion-  of  the  Court : 

It  is  insisted,  that  in  this  case  the  entry  was  not  forcible, 
becanse  Scott,  the  landlord  of  appellant,  was  the  owner,  and 
had  the  right  to  enter ;  that  the  owner  may  use  all  necessary 
force  to  make  an  entry,  unless  he  commits  a  breach  of  the 
peace.  Even  if  the  proposition  were  true,  it  does  not  appear 
that  he  owned  the  fee.  It  only  appears  that  he  held  a  deed 
for  the  land,  and,  at  most,  traces  title  back  to  Ketchum. 
Whether  he  held  title  or  not  does  not  appear,  nor  could  it  be 
proved  in  this  form  of  action  for  the  purpose  of  procuring  a 
recovery,  although  deeds  may  read  in  evidence  for  the  purpose 
of  showing  the  extent  of  his  possession.  Brooks  v.  Bruyn,  18 
111.  539  ;  Johnson  v.  Baker^  38  id.  98  ;  McCartney  v.  Mc- 
Mullen^  id.  237.  Under  our  statute  of  forcible  entry,  actual 
violence,  amounting  to  a  breach  of  the  peace,  is  not  necessary 
in  any  case.  Force  and  violence,  short  of  a  breach  of  the 
peace,  is  sufficient  where  the  entry  is  required  to  be  forcible. 
Atkinson  v.  Lester^  1  Scam.  407 ;  Groff  v.  Bollinger^  18  111. 
200.  In  this  latter  case  it  was  said  the  word  "  force,"  as  used 
in  our  statute,  means  no  more  than  the  term  vi  et  armis,  that  is^ 
with  either  actual  or  constructive  force.  While  an  action  may 
be  maintained  where  there  has  been  a  forcible  entry  involving 
a  breach  of  the  peace,  still  it  could  be  maintained,  although 
the  force  was  less  in  character. 

At  the  common  law  it  was  different,  as  there  it  was  attended 
with  a  fine  on  indictment  or  on  complaint  before  a  justice 
of  the  peace.  Our  statute  has  given  a  more  comprehensive 
remedy,  and  hence  in  no  case  is  the  entry  required  to  be- 
accompanied  by  a  riot  or  other  breach  of  the  peace. 

In  this  case,  from  a  careful  examination  of  all  of  the  evi- 
dence in  the  record,  we  are  of  the  opinion  that  the  jury  were- 
warranted  in  the  conclusion  at  which  they  arrived  in  finding 
their  verdict.     We  think  that  it  shows  a  prior  possession  of 
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nppellee  of  the  premises,  and  that  it  was  forcibly  invaded  by 
appellant.  If  he  was  the  owner,  as  he  claims,  his  remedy  was 
by  ejectment,  as  title  cannot  be  tried  in  this  proceeding. 

Appellant's  counsel,  in  their  argument,  insist  that  the  court 
erred  in  giving  the  ninth  and  tenth  of  appellee's  instructions. 
An  examination  of  the  testimony  shows,  that  there  was  evi- 
dence introduced  tending  to  show  an  abandonment  of  the  prior 
possession.  The  evidence  tended  to  show  that  when  appellee 
entered,  there  was  no  person  occupying  the  premises,  and  that 
the  house  and  fencing  had  been  removed,  and  to  all  appearances 
the  premises  were  vacant  and  unoccupied.  If  the  possession  was 
abandoned,  then  appellee  invaded  the  possession  of  no  person. 
And  whether  wrongful  or  not,  it  seems  to  have  been  under 
claim  of  right,  and  being  so  possessed,  the  true  owner  could 
not  make  a  forcible  entry  upon  him.  It  became  an  important 
question  whether  Scott,  if  previously  in  possession,  had  aban- 
doned it.  If  he  did,  then  appellee  did  not  make  a  forcible 
entry  upon  his  possession.  These  instructions,  therefore,  left 
that  question  properly  to  the  jury.  For  the  same  reason,  the 
modification  of  appellant's  instructions  was  proper.  The  modi- 
fication left  that  question  to  the  jury.  'No  error  is  perceived 
in  the  record  for  which  the  judgment  should  be  reversed,  and 
it  is  therefore  affirmed. 

Judgment  d^ffirmed. 


George  F.  Harding 

V. 

Thomas  Curtis. 

1.  Acknowledgment  op  deeds  in  another  State — certificate  of  conformity. 
A  deed  for  land  lying  in  this  State,  wherein  the  parties  were  described  as  of 
the  State  of  Massachusetts,  purported  to  have  been  acknowledged  before  a 
notary  public,  appended  to  which  was  the  following  certificate :  "  Common- 
wealth  of  Massachusetts,  Superior  Court,  Suffolk  county,  ss.:  I,  F.  H.  Under- 
wood, clerk  of  tlie  Superior  Court  in  the  county  of  Suffolk,  State  of  Massachusetts, 
being  a  court  of  record,  do  certify  that  Seth  Friukham  was,  on  the  11th  day 
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of  April,  1818,  a  notary  public  in  the  county  of  Lincoln,  in  the  State  of  Mass- 
achusetts, duly  commissioned  and  qualified  to  act  as  such.  And  I  further 
certify  that  the  signature  of  the  said  Seth  Frinkham  to  the  annexed  acknowl- 
edgment is  genuine,  and  that  said  acknowledgment  is  in  conformity  with  the 
laws  of  said  State  of  Massachusetts,  in  force  on  the  11th  day  of  April,  1818." 
In  witness,  etc.,  with  the  seal  of  the  court  attached.  This  was  Tield  to  be  a 
certificate  of  conformity  in  exact  compliance  with  our  statute,  and  the  deed 
was  admissible  in  evidence,  without  further  proof. 

2.  Not  ART  PUBLIC  —  evidence.    Proof  of  the  official  character  of  a  notary 
public,  using  a  notarial  seal,  is  not  required. 

Appeal  from  the  Circuit  Court  of  Mercer  county ;  the  Hon. 
A.  A.  Smith,  Judge,  presiding. 

The  case  is  fully  stated  in  the  opinion. 

Messrs.  J.  R.  &  I.  N.  Bassett,  tor  the  appellant. 

Messrs.  Goudt  &  Chandler,  for  the  appellee. 

Mr.  Chief  Justice  Beeese  delivered  the  opinion  of  the  Cour* 

This  was  an  action  of  ejectment  in  the  Circuit  Court  of 
Mercer  county,  and  a  verdict  and  judgment  for  the  plaintiff. 
To  reverse  this  judgment  the  defendant  brings  the  record  here 
by  appeal,  and  the  only  point  he  makes  is,  that  the  deed  on 
which  plaintiff  relied  was  not  acknowledged  as  the  law  requires, 
and  the  certificate  of  conformity  thereto  was  not  in  pursuance 
of  the  statute.  It  was  acknowledged  before  Seth  Frinkham, 
notary  public. 

The  objection  to  the  certificate  of  acknowledgment  was  the 
same  as  that  made  and  sustained  by  this  court  in  the  case  of 
Yanoe  v.  Schuyler  et  al.,  1  Gilm.  163.  The  deed  purported  to 
have  been  made  in  1818,  in  the  State  of  Massachusetts,  and 
no  locality  was  given  to  the  acknowledgment  other  than  this, 
"Lincoln,  ss.,  "Wiscasset,  April  11,  1818." 

This  case,  however,  differs  from  the  case  in  Gilman,  that, 
while  in  that  there  was  nothing  appearing  to  furnish  evidence 
of  the  locality,  in  this  there  is  such  evidence,  and  that  is  in 
the  certificate  of  the  clerk  of  the  Superior  Court  of  Suffolk 
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couutj,  Massachusetts,  of  the  4:th  of  February,  1867,  as  follows: 
"  Commonwealth  of  Massachusetts,  Superior  Court,  Suffolk 
county,  ss. :  I,  F.  H.  Underwood,  clerk  of  the  Superior  Court 
in  the  county  of  Suffolk,  State  of  Massachusetts,  being  a  court 
of  record,  do  certify  that  Seth  Frinkham  was,  on  the  11th  day 
of  April,  1818,  a  notary  public  in  the  county  of  Lincoln,  in 
the  State  of  Massachusetts,  duly  commissioned  and  qualified 
to  act  as  such.  And  I  further  certify  that  the  signature  of  the 
said  Seth  Frinkham  to  the  annexed  acknowledgment  is  genuine, 
and  that  said  acknowledgment  is  in  conformity  with  the  laws 
of  said  State  of  Massachusetts,  in  force  on  the  11th  day  of 
April,  1818."  In  witness,  etc.,  with  the  seal  of  the  court 
attached. 

The  appellant  insists  that  this  certificate  does  not  mend  the 
matter,  there  being  nothing  to  show  that  the  clerk  of  the 
Superior  Court  of  Suffolk  county  is  the  keeper  of  the  record, 
showing  the  appointment  of  notaries  public  for  the  county  of 
Lincoln,  and  that  it  does  not  prove  that  Wiscasset  was  in 
Lincoln  county,  and  that  the  acknowledgment  was  there  taken. 
He  insists  the  execution  of  the  deed  should  have  been  proved 
by  the  subscribing  witness  to  it. 

There  is  no  statute  of  this  State,  of  which  we  are  aware, 
requiring  a  deed  for  land  executed  in  this  State  to  be  acknowl- 
edged in  the  county  where  executed,  or  in  any  particular- 
county.  It  is  sufficient,  to  entitle  it  to  record,  that  it  be 
acknowledged  before  some  officer  in  the  State  authorized  by 
law  to  take  the  acknowledgment,  and  if  executed  and  acknowl-. 
edged  in  a  county  in  which  the  land  is  not  situate,  and  if 
before  a  justice  of  the  peace,  the  proper  certificate  of  magis- 
tracy must  be  appended.  The  court,  where  a  question  is  made 
about  these  requirements,  will  examine  the  deed  in  connection 
with  the  acknowledgment,  and  if  it  appears  to  have  been 
executed  in  this  State  and  acknowledged  before  a  competent 
officer  of  a  county  in  the  State,  though  that  does  not  appear 
distinctly  from  the  acknowledgment,  it  will  be  so  presumed  ;  as, 
for  example,  a  deed  is  executed  in  Cook  county  by  and  between 
persons  describing  themselves  as  of  the  State  of  Illinois,  and  it 


1867.]  Harding  v.  Cuetis.  255 

Opinion  of  the  Court. 

is  acknowledged  before  a  notary  public  as  follows :  "  Cook,  5S., 
Chicago,  December  19,  1850.  Personally  appeared,"  etc. 
Would  it  not  be  a  fair  and  necessarj'-  intendment,  that  the 
acknowledgment  was  taken  in  Chicago,  in  the  county  of  Cook, 
in  the  State  of  Illinois  ?  We  think  so.  Should  not  the  pre- 
sumption be  the  same  as  to  a  deed  executed  without  the  State, 
wherein  the  parties  are  described  as  of  a  particular  State,  and 
the  acknowledgment  follows,  as  in  this  case,  immediately  after 
the  signature?  Would  it  not  be  a  fair  presumption  that  the 
deed  was  acknowledged,  in  the  absence  of  any  proof  to  the 
contrary,  in  the  State  of  the  parties'  residence  and  in  the  county 
also  ? 

But,  whether  or  not  this  be  so,  we  are  of  opinion  the 
certificate  of  the  clerk  of  the  Superior  Court  of  the  county 
of  Suffolk,  State  of  Massachusetts,  rendered  the  deed  a 
competent  instrument  of  evidence,  though  that  clerk  may 
not  be  the  keeper  of  the  records  of  the  appointment  of 
notaries  public  in  the  county  of  Lincoln.  It  is  a  certificate 
of  conformity  in  exact  compliance  with  our  statute,  which  pro- 
vides, that  any  clerk  of  a  court  of  record  within  the  State 
where  the  deed  was  executed  and  acknowledged,  may  certify 
under  his  hand  and  the  seal  of  such  court,  that  such  deed  or 
instrument  is  executed  and  acknowledged  in  conformity  with 
the  laws  of  the  State  where  executed.  This  deed  having  been 
executed  in  Massachusetts,  the  certificate  of  this  clerk  fulfills 
this  requirement,  and  other  proof  was  unnecessary.  Proof  of 
the  oflScial  character  of  a  notary  public  using  a  notarial  seal,  ia 
not  required.     The  judgment  is  afiirmed. 

Judgment  affi/rmed. 
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David   McCulloch  et  al. 

V. 

John  Murphy. 

1,  Divorce — attorneys'  fees.  Where  a  wife  sues  for  a  divorce,  her  counsel 
may,  on  proper  showing,  during  the  pendency  of  the  suit,  obtain  an  order 
against  the  husband  for  fees  pendente  lite. 

2.  After  a  wife  has  voluntarily  returned  to  her  husband,  and  abandoned 
her  suit  for  divorce,  her  counsel  cannot  obtain  an  order  for  fees  against  the 
husband. 

Weit  of  Ekeor  to  the  Circuit  Court  of  Peoria  county  ;  the 
Hon.  Sajbin  D.  Puteebaugh,  Judge,  presiding. 

This  was  originally  a  suit  brought  by  Eliza  Murphy  against 
John  Murphy,  defendant  in  error,  for  divorce  and  alimony. 
The  bill  charges  extreme  and  repeated  cruelty.  The  complain- 
ant having  returned  to  her  husband  and  abandoned  her  suit, 
her  counsel,  the  plaintiffs  in  error,  hied  their  petition  for  addi- 
tional attornej^s'  fees.  The  defendant  appeared  and  resisted 
said  motion,  and  moved  to  dismiss  the  proceeding.  The  motion 
for  additional  fees  was  denied,  and  the  bill  for  divorce  dis- 
missed.    The  case  was  brought  to  this  court  by  writ  of  error. 

The  facts  fully  appear  in  the  opinion. 

Messrs.  McCulloch  &  Taggaet,  for  the  plaintiffs  in  error. 

Messrs.  Johnson,  Hopkins  &  Ceattt,  for  the  defendant  in 
ftiTor. 

Mr.  Justice  Laweenoe  delivered  to  opinion  of  the  Court : 

Eliza  Murphy  filed  her  bill  for  a  divorce  against  her  husband, 
John  Murphy,  at  the  February  Term,  1867,  of  the  Peoria  Cir- 
cuit Court,  McCullock  and  Taggart,  the  plaintiffs  in  error 
herein,  being  her  counsel.  At  the  same  term  they  made  a 
motion  for  alimony  pendente  lite,  and  counsel  fees,  and  the 
court  thereupon  ordered  that  the  defendant  pay  fifty  dollars 
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per  month  to  the  complainant  for  her  support,  and  fifty  clolhirs 
as  fees  for  counsel.  This  order  was  obeyed,  and  the  counsel 
received  that  sum.  The  defendant  at  the  same  time  was 
allowed  until  the  1st  day  of  the  next  term  to  answer.  At  the 
June  Term  McCulloch  &  Taggart  made  a  motion  and  filed  a 
petition  for  the  payment  of  additional  fees  by  the  defendant. 
The  petition  averred  the  performance  of  much  professional 
labor  in  the  case,  for  which  the  fee  allowed  at  the  February 
Term,  was  alleged  to  be  a  very  inadequate  compensation,  and 
that  the  petitioners  were  ready  to  proceed  with  the  cause,  but 
the  complainant  had,  since  the  filing  of  the  bill,  returned  to 
live  with  her  husband,  and  given  them  no  further  instructions 
in  regard  to  the  suit.  They  further  state,  that  they  would  have 
been  able  to  prove  the  allegations  of  the  bill  if  the  case  had 
progressed,  and  that  on  the  hearing  a  divorce  would  have  been 
granted  as  they  believed,  and  large  alimony  and  counsel  fees 
allowed.  The  defendant  filed  an  answer  to  this  petition,  set- 
ting forth  that  his  wife  had  voluntarily  returned  to  him,  and 
had  waived  all  causes  of  divorce.  He  also  filed  the  affidavit 
of  his  wife  to  the  same  effect,  and  further  stating  that  she 
desired  the  bill  for  divorce  to  be  dismissed.  The  defendant  on 
these  afiidavits  moved  that  the  court  dismiss  the  bill.  The  case 
coming  on  to  be  heard  upon  these  motions,  the  counsel  offered 
to  prove  the  allegations  of  their  petition.  The  court  refused  to 
hear  the  evidence,  and  dismissed  the  bill  of  complainant,  and 
the  petition  of  her  counsel.  The  latter  have  brought  the 
record  here. 

The  plaintifis  in  error  insist  that  the  complainant  could  not, 
by  condoning  the  causes  of  divorce  and  returning  to  her  hus- 
band, take  from  them  the  right  to  a  reasonable  "compensation 
for  their  services,  and  that  such  compensation,  under  the 
practice  of  courts  of  chancery,  was  equitably  due  from  the 
defendant,  and  would  have  been  decreed  against  him  on  a  final 
hearing.  They  further  insist  that  the  recognition  of  this  right 
by  the  court,  in  such  cases  as  the  present,  is  necessary  in  order 
to  enable  married  women  who  have  just  causes  of  divorce  to 
secure  the  aid  of  competent  counsel. 

17  —  45th  III. 
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That  the  claim  of  plaintiffs  in  error  has  a  good  deal  of 
equity,  and  their  argument,  as  elaborated  by  them,  a  good 
deal  of  force,  cannot  be  denied. 

It  is  said,  in  reply,  that  the  counsel  fee  ordered  to  be  paid 
to  them-  at  the  Februar}^  Term,  and  actually  received  by  them, 
must  have  been  intended  by  the  court  to  cover  all  services 
theretofore  rendered,  or  which,  in  contemplation  of  law,  might 
be  rendered  before  the  next  term  of  court,  when  the  defendant 
was  to  file  his  answer,  and  the  sufficiency  of  the  amount 
ordered  is  not  the  subject  of  review  in  this  court.  We  are 
inclined  to  consider  this  position  correct ;  but  there  is  also 
another  answer  to  the  argument  of  plaintiff's  in  error  which,  in 
•our  judgment,  is  perfectly  conclusive. 

They  base  their  equity  on  the  theory,  that  the  defendant  had 
committed  offenses  against  his  wife  which  entitled  her  to  a 
divorce,  and  that  the  court  would  have  given  her  a  decree, 
with  fees  to  her  counsel,  to  be  paid  by  the  defendant,  if  the 
case  had  progressed  to  a  final  hearing  upon  the  merits.  If  it 
should  appear  the  husband  was  really  guiltless  of  offense,  the 
bill  should  never  have  been  filed,  and  there  could  be  no  pre- 
tense for  decreeing  hira  to  pay  the  fees  for  a  groundless  prose- 
cution against  himself.  Acting  upon  this  theory,  the  plaintiffs 
in  error  averred  in  their  petition,  and  offered  to  prove  on  the 
hearing  of  the  motion,  that  the  allegations  in  the  bill  for 
divorce  were  true.  If  the  court  had  entertained  the  motion, 
defendant  would  have  been  entitled  to  file  an  answer  defend- 
ing against  these  allegations,  and  under  the  collateral  issue 
thus  raised  upon  this  motion,  the  entire  case  would  have  been 
opened  to  full  hearing,  against  the  wishes  and  protestations  of 
the  parties  thereto. 

The  consequence,  then,  of  permitting  this  practice,  would 
be,  that  family  discords  and  difiiculties  which  the  parties  them- 
selves, influenced  by  a  spirit  of  forgiveness  or  a  love  of  their 
common  offspring,  might  desire  to  bury  in  oblivion,  would 
have  to  be  made  the  subject  of  a  public  trial,  in  order  to 
determine  whether  counsel  should  receive  payment  of  their 
fees.     The  charge  in  this  bill  was  cruelty,  but  suppose  it  had 
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been  adultery.  Can  a  court  of  chancery  adopt  a  practice  by 
which,  for  the  sake  of  securing  fees  to  counsel,  a  husband  and 
wife  can  be  compelled,  against  their  will,  to  enter  upon  the 
trial  of  such  a  charge,  with  all  its  scandalous  details  laid  bare, 
often  to  the  injury  of  public  morals,  and  bringing  disgrace  and 
shame  upon  innocent  children,  and  perhaps  leaving  upon  them 
the  stain  of  probable  illegitimacy?  This  question  admits  of 
but  one  answer,  and,  although  the  objection  to  compelling 
parties,  against  their  will,  to  enter  upon  a  public  trial  of  the 
state  of  their  marital  relations,  may  be  greater  in  some  cases 
than  in  others,  it  exists  in  all  in  greater  or  less  degree,  and  a 
common  rule  must  be  applied  to  all. 

Moreover,  although  in  our  State  divorces  are  easy  of  attain- 
ment, yet  it  is  the  duty  of  the  courts  to  promote,  as  far  as 
possible,  a  peaceful  adjustment  of  these  difficulties.  The  adop- 
tion of  this  practice  would  evidently  interpose  a  serious  obstacle 
to  such  adjustment. 

Our  conclusion  is,  that,  although  counsel  for  the  wife,  who 
is  complainant  in  a  bill  for  divorce,  may  obtain  an  order  for 
the  payment  of  fees  j>endente  lite,  on  making  a  proper  case, 
yet,  if  the  controversy  is  settled  by  the  parties  by  the  voluntary 
return  of  the  wife  to  the  husband,  and  the  abandonment  of 
the  suit,  before  counsel  have  procured  such  order,  their  right 
to  it  is  gone.  They  should  have  procured  the  order  while  the 
suit  was  being  prosecuted,  and  if  they  fail  to  do  so,  their 
application  will  be  too  late.  The  decisions  in  the  courts  of 
Kentucky,  cited  by  plaintiffs  in  error,  rest  on  the  peculiar  pro- 
visions of  the  statute  of  that  State. 

Decree  affirmed. 


Luke  Fant 

V. 

The  People  of  the  State  of  Illinois. 

1.  KEEPma  OPEN  A  TIPPIiING  HOUSE  ON  THE  SabBATH  DAY  —  COUStrUcUon 

of  the  statute  —  indictment.    In  an  indictment  under  the  127tli  section  of  the 
Criminal  Code,  "  for  keeping  open  a  tippling  house  on  the  Sabbath  daj,"  it  ifl 
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unnecessary  and  surplusage  to  aver  tliat  it  was  kept  open  "  to  the  encourage- 
ment of  idleness,  gaming,  drinking  and  other  misbehavior,"  etc. 

2.  The  137th  section  of  the  Criminal  Code  embraces  several  distinct  offenses. 
The  first  is  open  lewdness,  or  other  notorious  acts  of  public  indecency,  tending 
to  debauch  the  public  morals.  Tlie  second  is  keeping  open  any  tippling  house 
on  the  Sabbath  day  or  night.  The  third  is  in  maintaining  or  keeping  a  lewd 
house,  or  place  for  the  practice  of  fornication.  And  the  fourth  is  in  keeping  a 
common,  ill-governed  and  disorderly  house,  to  the  encouragement  of  idleness, 
gamine,  drinking,  fornication,  or  other  misbehavior.  The  first  three  of  these 
offenses  are  complete  when  the  acts  prohibited  by  the  statute  have  been  per- 
formed, without  alleging  or  proving  that  it  was  to  the  "  encouragement  of 
idleness,  gaming,  drinking,  fornication  or  other  misbehavior." 

3.  Tippling  house  —  ^chat  constitutes.  To  keep  open  a  tippling  house,  it 
is  necessary,  as  one  of  the  ingredients  of  the  offense,  that  liquor  should  be 
sold  or  drank. 

4.  Jurisdiction  —  concurrent  under  the  State  law  and  under  city  ordinance. 
The  fact,  that  under  the  charter  of  a  city  an  offense  had  been  prohibited  by 
ordinance,  and  that  the  accused  could  have  been  prosecuted  for  a  violation 
of  the  ordinance,  forms  no  defense  to  a  prosecution  under  the  State  laws. 

Weit  of  Error  to  the  Circuit  Court  of  Will  county ;  the 
Hon.  JosiAH  McKoBERTS,  Judge,  presiding. 

This  was  an  indictment  presented  by  the  grand  jury  of  Will 
county  against  Luke  Fant,  the  plaintiff  in  error,  for  keeping 
open  a  tippling  house  on  the  Sabbath  day.  The  defendant  was 
tried  by  a  jury  and  found  guilty.  A  motion  for  a  new  trial 
was  overruled.  The  defendant  was  fined.  $100.  The  case  is 
brought  to  this  court  by  writ  of  error. 

The  facts  are  stated  in  the  opinion. 

Messrs.  E.  C,  Fellows  and  D.  H.  Pinnet,  for  the  plaintifl 

in  error. 

Mr.  R.  G.  Ingersoll,  Attorney  General,  for  the  people. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  prosecution  nnder  the  127th  section  of  the  Crim- 
inal Code.  The  indictment  charged  that  accused,  "  on  tlie 
3d  day  of  February,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  sixty-seven,  at  and  within  the  county  of  Will,  in 
the  State  of  Illinois  aforesaid,  said  day  being  the  Sabbath  day, 
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unlawfully  did  then  and  there  keep  open  a  tippling  house,  then 
and  there  situate,  to  the  encouragement  of  idleness,  gaming, 
drinking  and  other  misbehavior,  contrary  to  the  statute  in  such 
cases  made  and  provided,"  etc.  It  appeared  on  the  trial,  from 
the  evidence  of  two  witnesses,  that  they,  within  eighteen  months 
before  the  finding  of  the  indictment,  had  been  in  the  saloon  of 
plaintiff  in  error  on  Sundays,  and  had  drank  spirituous  liquor, 
and  seen  others  drink,  but  that  every  thing  was' quiet,  and  that 
they  saw  no  disorder.  That  several  persons  were  there,  who 
were  sitting  by  the  stove  warming  themselves,  waiting  till  time 
for  church.  That  the  front  doors  of  the  saloon  were  not  open, 
and  that  they  entered  at  the  hall  door.  Plaintiif  in  error 
offered  to  prove  as  a  defense,  that  the  city  of  Joliet  under  its 
charter  had  passed  an  ordinance  prohibiting  persons  from  keep- 
ing open  any  tippling  house  on  the  Sabbath  day  or  night, 
under  a  penalty  not  exceeding  $100,  nor  less  than  $10.  That 
the  ordinance  was  in  force  at  the  time  this  offense  was  com- 
mitted, and  that  the  city  w^as  in  the  habit  of  enforcing  this 
ordinance.  But  the  court  refused  to  admit  the  evidence,  and 
the  jury  returned  a  verdict  of  guilty,  and  plaintiff  in  error 
thereupon  entered  a  motion  for  a  new  trial,  which  the  court 
overruled,  and  rendered  a  judgment  of  $100,  to  reverse  which 
this  writ  of  error  is  prosecuted. 

A  reversal  is  urged  upon  two  grounds,  — first,  that  the  people 
failed  to  prove,  that  the  house  ^vas  kept  open  "  to  the  encourage- 
ment of  idleness,  gaming,  drinking  and  other  misbehavior;" 
second,  that,  the  legislature  having  conferred  power  on  the  city 
of  Joliet,  where  the  offense  was  committed,  to  regulate  tippling 
houses,  etc.,  and  the  city  having  acted  under  its  charter,  and, 
by  the  adoption  of  an  ordinance,  had  prohibited  the  keeping 
open  tippling  houses  on  the  Sabbath  day  or  night,  under  similar 
penalties  to  those  imposed  by  the  statute,  the  sole  and  exclu- 
sive jurisdiction  of  this  offense  had  been  conferred  upon  the 
city,  and  the  people  could  not  maintain  this  prosecution. 

A  solution  to  the  first  question  depends  upon  the  true  con- 
struction to  be  given  to  the  section  under  which  this  indict- 
ment was  found.     It  will  be  observed  that  this  section  embracea 
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several  distinct  offenses.  The  first  is  open  lewdness,  or  other 
notorious  act  of  public  indecency,  tending  to  debauch  the  pub- 
lic morals.  The  second  is  keeping  open  any  tippling  house  on 
the  Sabbath  day  or  night.  The  third  is  in  maintaining  or 
keeping  a  lewd  house  or  place  for  the  practice  of  fornication ; 
and  the  fourth  is  in  keeping  a  common  ill-governed  and  disor- 
derly house  to  the  encouragement  of  idleness,  gaming,  drink- 
ing, fornication,  or  other  misbehavior.  The  first  three  of  these 
oftenses  are  complete,  when  the  acts  prohibited  by  the  statute 
have  been  performed,  without  alleging  that  it  was  to  the 
"  encouragement  of  idleness,  gaming,  drinking,  fornication  or 
other  misbehavior."  In  prosecutions  for  the  ofiense  nnder  con- 
sideration, the  indictment  need  only  charge  that  the  accused 
kept  open  a  tippling  house  on  the  Sabbath  day  or  night.  That 
the  lano;uao;e  necessary  to  constitute  the  fourth  offense  enumer- 
ated  in  this  section  is  not  necessar}^,  is  rendered  manifest  from 
the  fact  that  the  moral  law  prohibits  labor  on  the  Sabbath  day, 
and  the  civil  law  prohibits  it  when  it  disturbs  the  good  order 
of  society,  and  provides  for  its  punishment  by  the  IMth  sec- 
tion of  the  Criminal  Code. 

It  is  observed  as  a  day  of  rest  and  relaxation  from  labor,  and 
the  ordinary  avocations  of  life,  in  all  Christian  countries,  rec- 
ognized and  enforced  by  religious  sentiment  and  generally  by 
law.  It  would  be  unreasonable  to  suppose  that  the  general 
assembly  designed  to  encourage  industry  on  that  day,  nor  does 
the  context  of  the  section  require  the  use  of  these  words  to 
make  out  the  offense.  Its  clear  and  obvious  meaning  excludes 
their  employment.  It  therefore  follows  that  the  encourage- 
ment of  idleness  can  form  no  part  of  this  offense.  That  portion 
of  the  indictment  which  charged  that  is  was  to  the  encourage- 
ment of  idleness,  etc.,  was  only  surplusage,  and  need  not  be 
jiroved.  Still,  to  keep  open  a  tippling  house,  it  was  necessary 
as  one  of  the  ingredients  of  the  offense,  that  liquors  should  be 
sold  or  drank.  In  this  case  that  proof  was  made,  and  the 
material  averment  of  the  indictment  sustained. 

As  to  the  second  proposition,  it  was  held  in  the  case  of 
Gardner  v.  The  People,  20  111.  430,  that  by  conferring  on  the 
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city  of  Monmouth  the  power  to  license,  reguhate  and  prohibit 
the  sale  of  spirituous  liquors  within  the  city  limits,  did  not,  as 
to  the  city,  repeal  the  132d  section  of  the  Criminal  Code,  and 
we  perceive  no  reason  to  recede  from  the  conclusion  there  an- 
nounced. And  no  distinction  is  perceived  in  principle  between 
the  two  cases.  Each  act  is  declared  to  be  a  public  offense,  and 
is  required  to  be  punished  by  criminal  proceedings  in  the  name 
of  the  people.  The  reason  for  holding  that  the  one  section  is 
not  repealed  by  the  delegation  of  power  to  a  municipal  corpora- 
tion to  punish  such  an  offense,  applies  with  equal  force  to,  and 
must  govern,  the  other.  The  fact,  then,  that,  under  the  char^e^ 
of  the  city  of  Joliet,  this  offense  had  been  prohibited  by  ordin- 
ance, and  that  the  accused  could  have  been  prosecuted  for  a 
violation  of  the  ordinance,  forms  no  defense  to  this  proceeding. 

The  case  of  Bennett  v.  The  People^  30  111.  389,  in  no  wise 
conflicts  with  the  principles  here  announced.  That  case  holds, 
that,  where  a  municipal  corporation  has  the  exclusive  right  to 
grant  licenses  and  to  regulate  the  sale  of  liquor,  a  party  who 
conforms  to  the  ordinance  of  the  corporation  regulating  its  sale 
can  not  be  punished  by  indictment  for  selling  liquor  without  a 
license.  Even  if  the  jurisdiction  should  be  held  to  be  concur- 
rent, and  that  the  exercise  of  tbe  power  by  the  city  was  cumula- 
tive, the  State  first  acquired  jurisdiction;  and,  there  being  no 
pretense  that  plaintiff  in  error  had  been  proceeded  against 
under  the  city  ordinance,  it  can,  therefore,  be  no  defense,  that 
he  had  been  liable  to  prosecution  under  the  ordinances.  Had 
he  been  convicted  under  the  ordinance  for  this  offense,  then  a 
very  different  question  would  have  been  presented.  But  that 
question  is  not  now  before  us  for  determination,  and  we  deem 
it  unnecessary  to  discuss  it. 

"We  perceive  no  error  in  this  record,  and  the  judgment  of  the 
court  below  must,  therefore,  be  affirmed. 

Judgment  affirmed. 
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Jonathan  H.  Baker  et  al. 

V. 

The  Bishop  Hill  Colony. 

1.  Contract — forfeiture  —  waiver.  If  time  is  of  tlie  essence,  in  a  bond 
for  a  deed,  the  vendor  may  waive  the  forfeiture  by  continuing,  and  acting 
upon  the  contract. 

2.  If  a  party  has  no  title  to  the  land  for  which  he  gives  a  bond  for  a  deed, 
he  cannot  declare  a  forfeiture  until  he  is  in  a  condition  to  convey,  although 
time  may  be  of  the  essence  of  the  contract. 

3.  Mortgage  —  what  may  he  mortgaged.  The  holder  of  a  bond  for  a  deed 
has  an  equity  whicli  he  can  mortgage  or  convey,  and  the  mortgagee  or  grantee 
will  succeed  to  all  his  equities. 

4.  Foreclosure — rights  of  the  owner  of  the  equity  of  redemption.  Where 
a  mortgage  is  executed  on  an  equity,  held  by  the  mortgagor,  on  a  bond  for  a 
deed,  and  the  mortgagor  subsequently  reconveys  the  land  to  the  vendor,  before 
any  forfeiture  is  declared  on  the  bond,  his  grantor  will  succeed  to  the  rights 
of  the  mortgagor,  and  is  entitled  to  pay  off  the  mortgage  and  prevent  a  sale  ; 
and  until  the  equity  of  redemption  has  expired,  he  is  entitled  to  retain  the 
possession  and  enjoy  the  rents  and  profits. 

"Wkit  of  Eekok  to  tlie  Circuit  Court  of  Henry  county;  the 
Hon.  Ira  0.  Wilkinson,  Judge,  presiding. 

The  facts  are  stated  in  the  opinion. 

Mr.  H.  Bigelow,  for  the  plaintiffs  in  error. 

Messrs.  Bennett  &  Yieder,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the 
Court : 

This  was  a  bill  in  chancery,  filed  in  the  Henry  Circuit  Court, 
by  the  Bishop  Hill  colony,  against  Jonathan  H.  Baker  and 
others,  to  foreclose  a  mortgage  executed  by  John  I.  Hall  and 
wife  to  complainant,  and  a  decree  of  foreclosure  and  sale  of 
the  mortgaged  premises. 

To  reverse  this  decree,  the  defendants  have  brought  the 
record  to  this  court  and  assigned  several  errors. 
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Tlie  ]:>rincipal  facts  are  found  in  tlie  decree  of  the  Circuit 
Court,  and  for  convenience  we  here  set  it  out  in  full  as  ren- 
dered at  the  October  Term,  1866: 

"And  now,  at  this  day,  comes  the  complainant,  by  their 
solicitor,  and  the  defendants,  by  their  solicitors,  and  the  cause 
coming  on  to  be  heard  upon  the  original  and  supplemental 
bills  and  exhibits,  the  answers  of  defendants,  John  I.  Hall, 
Jonathan  H.  Baker,  David  Lawson  and  David  P.  Wells,  co- 
partners doing  business  under  the  style  of  J.  H.  Baker  &  Co., 
and  of  Truman  Roberts,  and  the  evidence  taken  and  filed 
herein,  and  the  agreement  of  counsel  as  to  facts,  and  the  court, 
having  now  heard  the  allegations,  proofs  and  arguments  of  the 
said  parties  respectively,  and  being  now  advised  in  the  premises, 
doth  find :  That  in  1855  or  1856,  defendant  John  I.  Hall  en- 
tered into  possession  of  the  quarter  section,  including  the 
mortgaged  premises;  that  while,  so  in  possession,  and  in  De- 
cember, 1856,  said  John  I.  Hall  purchased  a  tax  title  to  said 
quarter  section  of  defendants,  J,  H.  Baker  &  Co.,  for  the  sum 
of  $1,000,  paid  the  sum  of  $50  down,  and  took  a  bond  for  a 
quitclaim  deed,  and  executed  notes  therefor  for  $950;  one  for 
$200,  due  in  five  months,  one  for  $250,  due  in  one  year,  one 
for  $250,  due  in  two  years,  and  one  for  $250,  due  in  three 
years,  said  notes  bearing  six  per  cent  interest ;  that  said  bond 
for  a  deed  was  never  recorded ;  that  in  March,  1857,  defendant 
John  I.  Hall  acquired  the  patent  title  to  the  east  half  of  said 
quarter  section,  including  the  mortgaged  premises ;  that  on  or 
about  the  20th  day  of  March,  1858,  defendant  John  I.  Hall 
and  wife,  Eliza  Hall,  being  in  possession  thereof,  executed  to 
complainants  a  mortgage  deed,  to  secure  two  promissory  notes 
of  said  John  I,  Hall  to  complainants,  dated  March  9,  1858, 
"one  for  the  sum  of  $650.50,  due  in  one  year  from  date  of  said 
notes,  and  the  other  for  the  sum  of  $706.66,  of  the  same  date, 
due  in  two  years  from  the  date  of  said  note,  with  interest  re- 
spectively at  the  rate  of  ten  per  cent,  upon  sixty-seven  and  one- 
half  acres  on  the  north  part  of  the  east  half  of  the  north-east 
quarter  of  section  number  twenty-nine  (29),  township  number 
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fourteen  (14),  north  of  the  base  line,  and  range  number  four  (4), 
east  of  the  fourth  P.  M. ;  that  said  mortgage  was  recorded  in 
the  recorder's  office  of  Henry  county,  on  the  31st  day  of 
March,  1858 ;  that  at  and  before  the  time  of  the  taking  of  said 
mortgage  deed,  complainant  examined  the  record  of  said  mort- 
gaged premises,  found  the  title  of  record  apparently  in  defend- 
ant John  I.  Hall,  under  a  deed  from  J.  M.  Wiley,  conveying 
the  patent  title  thereto;  and  that  complainant  had  no  notice 
of  the  existence  of  the  said  bond  for  a  deed  from  the  said 
defendants,  J.  H.  Baker  &  Co.,  to  defendant  John  I.  Hall ; 
that  when  the  first  two  notes  executed  under  said  bond  for  a 
deed  had  become  due,  suit  was  brought  thereon,  and  judg- 
ment against  said  John  I.  Hall  recovered  and  execution  issued 
thereon ;  that  on  or  about  the  11th  day  of  June,  1860,  an  agree- 
ment was  entered  into  between  the  defendants  J.  H,  Baker  & 
Co.  and  John  I.  Hall,  by  which  said  Hall  delivered  up  to  said 
Baker  &  Co.  the  possession  of  the  said  e^st  half  of  said  quar- 
ter, and  one  Church  was  put  in  possession  thereof  as  the 
tenant  of  said  defendants  J.  H.  Baker  &  Co.  ;  that  said  Baker 
&  Co.  delivered  up  to  said  Hall  his  two  notes  on  wdiich  no 
judgment  had  been  rendered,  and  executed  to  him  a  receipt  for 
the  judgment  upon  the  other  two  notes  mentioned  in  the  bond 
of  said  J.  H.  Baker  &  Co. ;  that  said  arrangement  and  agree- 
ment was  made  with  full  knowledge,  b}^  all  the  parties  thereto, 
of  the  mortgage  by  the  defendant  Hall  and  wife  to  complain- 
ant, and  of  the  rights  of  complainant  under  said  mortgage  ; 
and  that  the  said  arrangement  and  agreement  by  said  named 
defendants,  was  without  any  knowledge  or  consent  of  complain- 
ant ;  that  since  the  said  11th  day  of  June,  1860,  the  said 
defendants,  J.  H.  Baker  &  Co.,  have  been  in  possession  of  the 
said  mortgaged  premises,  and  enjoyed  the  rents  and  profits 
thereof  for  a  portion  of  the  time  ;  that  defendant  David  P. 
Wells  died  intestate  on  the  7th  day  of  April,  1862,  leaving  a 
widow  and  three  children,  who  are  duly  made  parties  to  this 
cause  by  service  of  process  herein,  and  the  appointment  and 
answer  of  a  guardian  ad  litem  for  said  children.  Whereupon 
the  court  doth  now  further  find  and  adjudge :  that  by  the  said 
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mortgage  set  forth  in  complainant's  bill,  the  complainant? 
acquired  all  the  right,  title  and  interest,  legal  and  equitable, 
held  and  possessed  by  said  defendant  John  I.  Hall,  at  the  time 
of  the  execution  of  said  mortgage,  and  that  by  the  subsequent 
arrangement  made  on  the  11th  day  of  June,  1860,  between  the 
defendants  John  I.  Hall  and  J.  H.  Baker  &  Co.,  the  latter 
took  back  the  title  and  possession  of  said  east  half  of  said  north- 
east quarter  of  section  twenty-nine  aforesaid,  subject  to  the 
intervening  rights  whicli  had  accrued  in  favor  of  complainants, 
and  tliat  complainants  are  entitled  to  pay  and  discharge  the 
indebtedness  of  defendant  John  I.  Hall,  to  defendants  J.  H. 
Baker  &  Co.,  for  the  east  half  of  said  mentioned  quarter  section, 
remaining  unconveyed  by  said  defendants  J.  H.  Baker  &  Co., 
or  to  have  the  same  paid  by  a  sale  of  the  said  east  half  of  said 
quarter  section,  including  said  mortgaged  premises,  after  allow- 
ing on  said  indebtedness  against  said  defendant  John  I.  Hall, 
the  amounts  with  which  they  may  be  justly  chargeable  for 
rents  and  profits  received  b}^  them,  and  the  amount  paid  by  J. 
M.  Wiley  ;  and  that,  for  the  amount  of  said  indebtedness  that 
may  so  be  and  remain  due  and  owing  to  said  defendants  J.  H. 
Baker  &  Co.,  they  have  a  prior  claim  upon  the  said  premises ; 
and,  inasmuch  as  it  is  uncertain  as  to  what  amount  has  been 
received  by  the  defendants  J.  H.  Baker  &  Co.  since  the  year 
1860,  for  rents  and  profits  of  said  premises,  — 

It  is,  therefore,  ordered  by  the  court,  that  this  cause  be 
referred  to  the  master  in  chancery  of  this  court ;  and  that  an 
accounting  be  had  before  said  master  ;  and  that  said  master  in 
chancery  report  to  this  court :  First,  the  amount  due  on  the 
mortgage  and  notes  in  the  bill  mentioned,  up  to  date  of  report; 
second,  the  amount  of  the  rents,  issues  and  profits  of  said 
quarter  section  since  1860,  with  which  defendants  J.  H.  Baker 
&  Co.  may  be  chargeable ;  third,  the  amount  of  taxes  whicli 
J.  H.  Baker  &  Co.  have  paid,  in  pursuance  of  said  bond,  on 
said  quarter  section  ;  and  fourth,  the  balance  of  indebtedness 
remaining  due  to  defendants  J.  H.  Baker  &  Co.,  by  defendant 
John  I.  Hall,  on  said  bond  of  J.  H.  Baker  &  Co.  to  defendant 
John  I.  Hall,  both  before  and  after  the  allowance  of  such  sum 
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or  sums  as  defendants  J.  H.  Baker  &  Co.  may  be  chargeable 
with  ;  and  that  the  master  report  at  or  before  the  next  term  of 
this  court." 

At  the  March  Term  subsequent,  the  court,  upon  the  coming 
in  of  the  master's  report,  rendered  a  final  decree  in  the  cause  as 
follows : 

"  And  the  court  now  being  fully  advised  in  the  premises, 
and  of  the  rights  and  equities  of  the  parties,  the  court  finds  the 
right  of  the  matter  with  the  complainant. 

"  It  is  therefore  ordered,  adjudged  and  decreed  by  the  court, 
that,  within  sixty  days  from  the  date  of  this  decree,  said 
defendant  John  I.  Hall  pay  to  the  complainants  the  amount 
now  due  on  said  mortgage  and  notes,  being  the  sum  of  twenty- 
five  hundred  and  seventy-seven  dollars  and  sixty  cents  ($2,577.- 
60)  with  interest  at  the  rate  of  six  per  cent ;  and  the  costs 
herein  to  be  taxed,  and  to  said  defendants  Jonathan  H.  Baker, 
David  Lawson,  and  tlie  heirs  and  legal  representatives  of  David 
P.  Wells,  deceased,  the  further  sum  of  thirteen  hundred  and 
fifty-seven  dollars  and  fifty-eight  cents  ($1,357.58)  with  interest 
thereon  at  six  per  cent  from  date ;  that  in  default  of  the  pay- 
ment of  said  sums,  or  either  of  them,  by  said  defendant  Hall, 
the  master  in  chancery  of  this  court,  upon  application  of  the 
complainant,  shall  proceed  to  sell  said  mortgaged  premises,  and 
all  right  and  equity  of  redemption  of  the  said  J.  H.  Baker  & 
Co.,  and  all  of  the  right,  title  and  interest  of  each  and  every 
of  said  defendants  served,  other  than  said  Baker,  Lawson,  and 
heirs  of  said  Wells,  deceased,  therein  at  public  sale,  after  duly 
advertising  the  same  according  to  law,  to  the  highest  bidder 
for  cash,  subject  to  redemption  ;  that  at  or*before  said  sale,  said 
complainants  pay,  or  cause  to  be  paid,  to  the  master  in  chan- 
cery, for  the  use  of  Jonathan  H.  Baker,  David  Lawson,  and 
the  heirs  of  David  P.  Wells,  deceased,  defendants  herein 
served,  the  said  sum  of  thirteen  hundred  and  fifty-seven  dol- 
lars and  fifty-eight  cents  (1,357.58)  and  interest  thereon  at  six 
per  cent ;  and  the  same  sliall  thereupon  be  in  payment  and  dis- 
charge of  the  said  indebtedness  of  said  Hall  to  said  J.  H.  Baker 
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&  Co. ;  and  the  said  complainants  shall  succeed  to  the  rights 
of  said  Hall  in  the  said  mortgaged  premises ;  and  to  convey- 
ance from  the  said  J.  H.  Baker  &  Co.,  in  pursuance  of  said 
bond ;  and  to  hid  at  said  master's  sale  the  further  sum  of 
thirteen  hundred  and  fifty-seven  dollars  and  fifty-eight  cents 
($1,357.58)  in  addition  to  the  amount  due  on  said  notes  and 
mortgage ;  that  the  description  of  the  mortgaged  premises,  in 
mortgage  contained,  be  corrected,  and  made  to  conform  to  tlie 
intention  of  the  parties  executing  the  same;  and  that  the  same 
be,  and  hereby  is,  corrected  so  as  to  read  '  sixty-seven  and  a  half 
(67|-)  acres  off  of  the  north  end  of  the  east  half  of  the  north-east 
quarter  of  section  number  twenty-nine,  in  township  fourteen, 
north  of  the  base  line  and  range  number  four,  east  of  the  4th 
P.  M.,  in  the  county  of  Henry,  and  State  of  Hlinois' ;  that,  upon 
such  sale,  the  master  in  chancery  shall  make,  execute  and 
deliver,  to  the  purchaser  or  purchasers  at  such  sale,  a  certificate 
or  certificates  of  purchase ;  and,  upon  the  expiration  of  the  time 
for  redemption  provided  by  law,  that  he  make,  execute  and 
deliver,  in  pursuance  of  said  certificate  or  certificates  of  pur- 
chase, his  master's  deed  or  deeds  of  the  mortgaged  premises  so 
sold,  conveying  all  right,  title,  interest  and  claim  whatsoever, 
legal  or  equitable,  of  each  and  every  of  said  defendants  served, 
of,  in  or  to  the  premises  so  sold ;  that,  upon  said  sale  being 
made,  upon  application  of  the  purchaser  or  purchasers  of  said 
mortgaged  premises,  or  any  portion  thereof,  the  purchasers,  or 
their  assigns,  shall  be  entitled  to  possession  of  the  said  premises 
as  against  the  defendants  and  every  of  them ;  and  all  persons 
claiming  possession  thereof  under  any  of  them  arising  since  the 
pendency  of  this  suit,  and  upon  refusal  to  surrender  such  pos- 
session, the  purchaser  or  purchasers  of  said  mortgaged  prem- 
ises, or  any  portion  thereof,  or  their  assigns,  may  have  a  writ 
of  possession  to  put  such  purchaser  or  purchasers,  or  their 
assigns,  in  possession  of  the  said  purchased  premises ;  and  in 
case  of  redemption,  in  pursuance  of  law,  the  reasonable  rents 
and  profits  shall  be  accounted  for  by  such  purchaser  or  pur- 
chasers, his  or  their  assigns,  and  allowed,  in  reduction  of  the 
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amount  of  redemption  monej,  in  favor  of  the  party  lawfully 
entitled  to  redeem. 

"  That,  after  expiration  of  time  of  redemption,  said  defendant 
J.  H.  Baker  make,  execute,  and  deliver,  in  case  of  non-redemp- 
tion, his  deed  to  said  purchaser  or  purchasers ;  and,  in  case  of 
redemption,  then  to  said  defendant  John  I.  Hall,  upon  service 
upon  him  of  a  copy  of  this  decree ;  and  that,  in  default  of  so 
doing,  said  master  convey  by  master's  deed  the  said  interest 
of  said  J.  H.  Baker  at  the  time  of  the  commencement  of  this 
suit,  or  acquired  since  the  pendency  thereof. 

"  That,  out  of  the  proceeds  of  said  sale,  said  master  in  chan- 
cer}^ pay,  first,  the  costs  and  expenses  herein  to  be  taxed ;  second, 
the  amount  so  decreed  to  be  paid  said  Baker,  Lawson,  and  the 
heirs  of  David  P.  Wells,  ^deceased  ;  and,  third,  the  amount  due 
the  complainant  on  said  mortgage ;  and  pay  the  balance,  if 
any,  to  said  defendant  Hall,  and  that  he  report  to  the  next 
term  of  this  court." 

The  errors  assigned  question  the  correctness  of  this  decree, 
and  the  point  is,  how  shall  the  equities  of  these  parties  be 
adjusted  if  not  properly  disposed  of  by  the  decree  ? 

Counsel  for  plaintiffs  in  error  contend  that  the  plaintiffs  in 
error  were  not  proper  parties  to  the  bill,  as  their  rights  were 
superior  to,  and  independent  of,  the  rights  of  the  defendant  in 
error. 

"Was  not  one  of  the  questions  to  be  tried,  whose  was  the  supe- 
rior equity  ?  —  and  we  are  at  a  loss  to  perceive  how  that  question 
could  be  finally  determined  without  making  them  defendants 
in  a  cause  where  the.  rights  of  all  the  parties  could  be  fully 
investigated. 

Counsel  also  contend  that,  as  the  contract  from  Baker  to 
convey  to  Hall  was  a  contract  of  which  time  was  the  essence, 
and  he  not  having  shown  himself  ready,  desirous  and  eager  to 
perform  it,  his  mortgagees,  the  appellees,  can  not  insist  upon 
an  enforcement  of  it. 

As  a  general  rule,  this  is  doubtless  true ;  but  it  is  competent 
for  the  vendor  of  land,  when  time  is  of  the  essence,  to  waive 
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the  forfeiture  and  preserve  the  contract  in  force  notwithstand- 
ing, and  this  the  appellant,  Baker,  did  by  suing  Hall  upon 
the  notes.  But  Baker  liimself  was  not  in  a  position  to  declare 
a  forfeiture,  as  he  had  no  title  until  March  24,  1863,  when  he 
received  the  deed  from  Roberts  of  the  "  Aspinwall  title." 

As  to  the  laches  imputable  to  Hall  and  to  his  mortgagor, 
the  appellee  here,  it  is  of  no  importance,  inasmuch  as  Baker 
attempted  to  take  no  advantage  of  it  until  after  the  mortgage 
to  appellees,  and  was  not,  as  we  have  already  said,  in  a  position 
to  take  such  advantage,  not  having  acquired  the  title  himself. 

And,  besides,  this  is  not  a  bill  for  specific  performance,  but 
simply  to  foreclose  a  mortgage,  in  which  proceeding  it  comes 
in  collaterally,  that  appellants  have  certain  rights  to  the  estate 
mortgaged,  and,  in  determining  on  the  foreclosure,  it  becomes 
material  to  determine  how  those  rights  should  be  respectively 
adjusted,  and  of  these  rights  appellees  were  ignorant  when 
they  took  their  mortgage,  as  Baker's  bond  had  not  been 
recorded. 

From  all  that  appears  in  the  case.  Hall,  when  he  mortgaged 
the  land  to  appellees,  was  in  possession  of  it,  claiming  it  as  his 
own,  against  which,  however,  there  was  a  tax  title,  known  as 
the  "  Aspinwall  title,"  for  which  Baker  &  Co.  had  a  bond  for  a 
deed  from  Truman  Roberts.  While  so  in  possession  Hall 
bargained  with  Baker  for  this  tax  title  on  the  terms  set  out  in 
the  title  bond  given  by  Baker  to  Hall,  of  which  we  have  before 
spoken.  By  this  contract,  appellees'  mortgagor.  Hall,  was  to 
pay  Baker  $1,000,  at  times  specified,  Hall  having  paid  fifty 
dollars  in  hand.  Three  of  the  notes  becoming  due  and  unpaid, 
judgments  were  obtained  on  them  and  collection  sought  to  be 
enforced  against  Hall;  and,  he  becoming  insolvent.  Baker 
attempted  still  to  enforce  his  lien  for  the  purchase  money,  at 
no  time  disafiirming  the  contract,  but,  on  the  contrary,  he  took 
a  quitclaim  deed  from  Hall,  on  the  11th  of  June,  1860,  for  the 
whole  quarter  section,  the  consideration  of  which  was,  that 
Baker  was  to  cancel  the  judgments  recovered  against  Hall,  on 
his  notes,  surrender  the  note  not  sued  on,  and  that  he  should 
surrender  the  premises  to  Baker,  which  was  done,   and   he 
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remained  in  possession,  as  the  proofs  show  and  the  decree  finds, 
up  to  the  time  of  the  decree.  There  is  some  conflict  of  testi- 
mony about  this  deed,  but  we  think  the  weight  of  evidence  is, 
that  such  a  deed  was  executed  in  compliance  with  an  agree- 
ment to  that  effect  between  Hall  and  Baker  and  left  with 
Baker's  counsel,  after  which  the  several  satisfactions  of  the 
judgments  were  entered  and  the  note  surrendered,  and  Baker 
went  into  possession. 

The  mortgage  of  appellees  was  executed  on  the  20th  March, 
1858,  and  duly  recorded,  and  certainly  conferred  upon  appel- 
lees all  the  rights  legal  and  equitable  which  Hall  then  had  in 
the  premises,  and  of  which  the  colony  could  not  be  divested  by 
this  arrangement  between  their  mortgagor  and  Baker,  to  which 
they  were  not  a  party.  Early  in  1861  Baker  sold  and  con- 
veyed to  J.  M.  Wiley  the  west  half  of  the  quarter  section  for 
$300,  he  remaining  in  possession  of  the  entire  east  half,  includ- 
ing the  mortgaged  premises. 

Though  it  is  not  distinctly  proved,  there  is  ground  for  the 
inference,  that  Hall,  when  he  mortgaged  to  appellees,  claimed 
the  land  by  a  patent  title,  and  was  in  possession  under  it,  and 
when  he  sold  to  "Wiley,  in  1857,  the  \vest  half,  he  took  a  deed 
from  Wiley  for  the  east  half,  and  Wiley  afterward  took  a  quit- 
claim deed  from  Baker,  claiming  to  hold  the  tax  or  Aspinwall 
title,  but  to  which  he  had  not  the  legal  title  until  March  24, 
1863.  From  this  we  infer  Wiley  owned  the  patent  title  under 
which  Hall  originally  derived  his  title,  and  bargained  with 
Baker  for  this  tax  title,  with  a  view  to  perfecting  his  patent 
title. 

From  all  the  facts,  as  we  understand  them,  no  record  having 
been  made  of  the  title  bond  to  Hall  from  Baker,  for  "  the 
Aspinwall  title,"  we  are  constrained  to  believe  when  Hall 
executed  the  mortgage  to  appellees,  they  did  not  know  of  this 
arrangement  for  the  tax  title,  although  Hall  states  in  his 
testimony  they  did.  It  is  not  probable  Hall  would  have  dis- 
closed his  weak  title,  for  that  would  have  had  the  effect  to 
deter  the  defendants  from  taking  the  mortgage ;  the  probabili- 
ties are,  therefore,  that  the  parties  negotiated  on  the  strength 
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of  the  patent  title,  then  owned  by  Hall.  But,  be  this  as  it  nia}-, 
Hall,  under  liis  bond  from  Baker,  for  this  land,  had  an  equity 
which  he  could  mortgage,  and  did  mortgage,  for  a  valuable  con- 
sideration, to  appellees,  by  which  appellees  succeeded  to  tdl 
tlie  equities  of  Hall. 

For  the  reasons  we  have  given  that  Baker  could  not  declare 
a  forfeiture,  not  being  in  a  condition  at  the  time  to  convey  the 
title,  and  was  seeking  a  recovery  on  the  notes,  for  the  same 
reasons  the  right  to  a  specific  performance  on  the  part  of  Hall, 
was  not  lost  by  mere  lapse  of  time.  It  may  be  said  it  was  lost 
to  Hall  personally,  by  the  agreement  and  settlement  he  made 
with  Baker,  but  it  was  not  lost  to  the  appellees,  whose 
rights  had  intervened  so  far  as  the  right  to  enforce  their  mort- 
gage is  concerned  —  Hall  could  not  prejudice  that.  Baker, 
however,  having,  by  the  arrangement  and  settlement  with  Hall, 
stepped  into  his  shoes,  he  ou<^ht  to  have  the  right  to  prevent 
a  sale  of  the  premises  by  paying  the  mortgage  of  appellees ; 
or,  if  not,  and  a  sale  is  made,  the  overplus  of  the  purchase 
money,  after  paying  Baker  his  claim,  and  appellees  theii* 
mortgage,  with  interest,  shoidd  be  paid  over  to  Baker  and 
not  to  Hall.  In  this  view,  possession  should  not  have  been 
decreed  to  appellees,  nor  should  Baker  be  required  to  account 
for  the  rents  and  profits,  for,  so  far  as  these  are  concerned, 
Baker  is  Hall.  Hall  would  have  been  entitled  to  the  posses- 
sion and  to  the  rents,  if  he  had  not  yielded  the  possession 
to  Baker,  and  the  right  must  be  adjudicated  as  though  Hall 
was  still  in  possession. 

We  see  no  other  objections  to  the  decree,  and  aflirm  it,  ex- 
cept as  to  the  two  last  items,  possession  and  the  rents  and 
profits ;  and  because  the  one  was  decreed  to  appellees,  and 
Baker  required  to  account  for  the  others,  the  decree  is  reversed 

and  the  cause  remanded. 

Decree  reversed. 

18  —  45th  III. 
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Felix  Beauchamp 

V. 

The  Board  of  Supervisors  of  Kankakee  County  et  al. 

1.  Board  of  supervisors  —  appropriations.  The  board  of  supervisors 
have  no  authority  to  appropriate  money  to  a  circuit  j  udge  for  his  services. 

2.  Injunction  —  motion  to  dissolve.  Where  a  proper  case  is  presented  in  a 
bill,  an  injunction  will  not  be  dissolved  on  the  ground  of  technical  inaccura- 
cies in  the  form  of  the  order  directing  the  writ  to  be  issued. 

3.  Same  —  injunction  bond.  An  injunction  should  not  be  dissolved  in  the 
first  instance,  on  the  ground  of  the  insufficiency  of  the  bond.  If  the  injunc- 
tion bond  is  defective,  a  reasonable  time  should  be  given  to  amend  or  file  a 
new  one. 

4.  Same — practice.  If  an  injunction  bond  is  defective,  the  better  practice  is 
to  retain  the  injunction,  subject  to  the  filing  of  a  new  bond,  within  a  reason- 
able time  to  be  fixed  by  the  court. 

5.  Damages  —  suggestion  of,  on  a  dissolution  of  an  injunction.  Where  an 
injunction  is  dissolved  on  the  ground  of  the  insufficiency  of  the  bond,  and  a 
new  injunction  is  immediately  asked  for,  or  if  the  original  injunction  is 
retained,  and  time  given  in  which  to  file  a  new  bond,  a  suggestion  of  damages 
will  not  be  allowed. 

6.  If  a  rule  to  file  a  new  bond  has  been  made  absolute,  a  suggestion  of 
damages  would  be  proper. 

7.  The  dissolution  of  an  existing  injunction  for  want  of  a  proper  bond, 
followed  by  an  immediate  order  for  a  new  injunction  upon  the  filing  of  a 
new  bond,  and  such  bond  being  filed,  would  not  be  such  a  dissolution  as  is 
contemplated  by  the  statute  in  regard  to  damages. 

Appeal  from  the  Circuit  Court  of  Kankakee  county;  the 
Hon.  Chakles  H.  Wood,  Judge,  presiding. 

This  was  a  bill  in  chancery  for  an  injunction,  filed  in  the 
Circuit  Court  of  Kankakee  county,  by  Felix  Beauchamp,  the 
appellant,  against  the  board  of  supervisors,  the  county  trea- 
surer, the  county  clerk,  and  Charles  R.  Starr,  appellees,  enjoin- 
ing the  payment  of  a  county  order  issued  to  the  Hon.  Charles 
K.  Starr,  for  his  services  as  circuit  judge. 

The  injunction  was  ordered  by  the  Hon.  Joseph  E.  Gary, 
one  of  the  judges  of  the  Superior  Court  of  Chicago. 
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At  the  April  Term,  A.  D.  1867,  the  defendants  filed  their 
motion  to  dissolve  the  injunction  on  the  ground  of  the  insuffi- 
ciency and  illegality  of  the  order  of  the  judge  directing  the 
writ  to  issue,  and  on  account  of  the  insufficiency  of  the  injunc- 
tion bond  filed. 

The  court  sustained  the  motion  to  dissolve.  Thereupon  the 
complainant  moved  the  court  for  a  new  injunction,  which  was 
denied. 

The  defendants  then  filed  their  suggestion  of  damages,  and 
introduced  evidence  as  to  the  value  of  solicitors'  services. 

A  decree  was  rendered  that  the  bill  be  dismissed,  and  that 
the  defendants  have  $150  damages  for  reasonable  solicitors'  fees. 

From  this  decree  the  complainant  appeals  to  this  court. 

The  facts  sufficiently  appear  in  the  opinion. 

Mr.  C.  A.  Lake  and  Messrs.  Glovek,  Cook  &  Campbell,  for 
the  appellant. 

Mr.  C.  K.  Staek  and  Mr.  T.  P.  Bonfield,  for  the  appellees. 

Mr.  Justice  Lawbence  delivered  the  opinion  of  the  Court : 

The  board  of  supervisors  of  Kankakee  county,  in  September, 
1866,  made  an  appropriation  of  $500  from  the  county  treasury 
to  the  judge  of  the  Circuit  Court  of  that  county  for  his  official 
services,  and  ordered  the  county  clerk  to  issue  an  order  to  him 
on  the  county  treasury  for  such  sum.  The  order  was  issued. 
Thereupon  Beauchamp,  as  one  of  the  tax  payers  of  the  county, 
filed  a  bill  to  enjoin  its  payment,  and  to  enjoin  the  collection 
of  taxes  for  that  purpose.  An  order  for  the  injunction  was 
made  by  one  of  the  judges  of  the  Superior  Court  of  Chicago, 
and  it  was  issued  by  the  clerk  of  the  Circuit  Court  of  Kankakee 
county.  The  defendants  appeared  and  moved  to  dissolve,  for 
objections  taken  to  the  form  of  the  order  and  to  the  sufficiency 
of  the  bond.  The  court  dissolved  the  injunction,  and  at  the 
same  time  gave  the  complainant  leave  to  move  for  a  new 
injunction,  which  he  immediately  did.  The  defendants  filed  a 
suggestion  of  damages,  and,  in  answer  to  complainant's  motion 
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for  another  injunction,  introduced  an  affidavit  of  the  defendant. 
Judge  Starr,  setting  forth,  that,  since  the  filing  of  the  original 
bill,  he  had  bought  back  the  clerk's  order  from  certain  persons 
to  whom  he  had  negotiated  it,  and  returned  it  to  the  county 
clerk,  with  an  indorsement  to  the  effect  that  it  was  returned  to 
the  county,  "  and  would  not  be  received  or  accepted  by  the 
deponent."  The  court  refused  another  injunction,  assessed  the 
defendant's  damages  at  $150  and  counsel  fees,  and  dismissed 
the  bill. 

That  the  bill  made  upon  its  face  a  sufficient  ease  for  an 
injunction,  is  not  an  open  question.  We  have  already  decided 
it  in  Perry  v.  Kinnear^  42  111.  160. 

Since,  then,  the  complainant  "s^as,  on  the  face  of  his  bill, 
entitled  to  the  i-elief  for  which  he  prayed,  the  court  erred  in 
disposing  of  the  questions  before  it  in  the  manner  above  stated. 
It  was  wholly  immaterial  on  the  motion  to  dissolve,  what  tecli- 
nical  inaccuracies  of  form  there  may  have  been  in  the  order  of 
the  judge  directing  the  injunction  to  issue.  Such  informalities 
would  be  no  reason  for  recalling  the  writ,  when  the  bill  showed 
a  state  of  facts  that  made  its  issue  essential  to  the  attainment 
of  justice.  If,  however,  the  order  of  the  court  was  based  on  the 
alleged  insufficiency  of  the  bond,  it  should  not  have  been  made 
absolute  in  the  first  instance.  At  the  same  time  that  this  de- 
cision was  announced,  the  complainant  moved  for  another 
writ,  and  the  court  should  have  at  once  allowed  this  motion, 
or,  -what  would  have  been  the  better  practice,  should  have 
retained  the  existing  injunction  subject  to  the  filing  of  a  new 
bond,  for  which  a  reasonable  time  should  have  been  allowed, 
not  extending  beyond  the  term.  But  in  either  case,  whether 
the  court  had  allowed  in  form  a  new  injunction,  or  had  retained 
the  old,  a  sufficient  bond  being  filed,  a  suggestion  of  damages 
should  not  have  been  allowed.  If  the  complainant  had  failed 
to  comply  with  an  order  of  the  court  requiring  a  new  bond,, 
and  the  rule  had  been  made  absolute,  doubtless  a  suggestion 
of  damages  would  have  been  proper.  But  he  should  have  had 
the  opportunity  of  filing  such  a  bond  as  would  meet  the  views 
of  the  court,  and  if  he  had  done  so,  no  case  for  damages  would 
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have  arisen.  The  dissolution  of  the  existing  injunction  for 
want  of  a  sufficient  bond,  followed  by  an  immediate  order  for 
another  upon  the  filing  of  a  new  bond,  and  by  the  filing  of 
such  bond,  would  not  be  such  a  dissolution  as  is  contemplated 
by  the  statute  in  regard  to  damages. 

The  affidavit  of  Judge  Stan*,  as  to  the  disposition  of  the 
county  order,  showed  no  reason  for  refusing  a  new  injunction. 
It  does  not  state  the  order  has  been  canceled,  or  show  that 
taxes  might  not  be  assessed  for  its  payment.  But,  even  if  it 
had  shown  this  particular  order  was  canceled,  and  if  the  parties 
were  considered  by  the  court  as  submitting  the  case  for  a  final 
disposition  upon  the  bill  and  this  affidavit,  the  court  should 
not  have  dismissed  the  bill.,  but  should  have  rendered  a  decree 
enjoining  the  collection  of  a  tax  under  the  appropriation  of 
the  board  of  supervisors.  Only  by  such  a  decree  could  the 
parties  be  advised  of  their  rights.  The  substance  of  this  case 
has  been  sacrificed  to  form,  and  the  complainant,  coming  into 
a  court  of  chancery  with  perfectly  good  grounds  for  relief, 
and  admitted  to  be  so  by  the  subsequent  acts  of  the  defend- 
ants, is  dismissed  with  a  decree  against  him  for  one  hundred 
and  fifty  dollars  damages  to  be  paid  to  the  other  party,  besides 
the  costs  for  having  sought  to  stay  the  collection  of  an  illegal 
tax. 

Judgment  reversed. 


Frederick  Lloyd 

V.' 

George  M.  Lee. 

1.  Estoppel.  A  decree  in  equity,  upon  the  same  points,  between  the  same 
parties,  where  the  matters  in  controversy  were  specifically  determined,  la 
good  as  a  plea  in  bar,  and  when  given  in  evidence  constitutes  an  estoppel  in  a 
subsequent  suit. 

2.  Where  a  party  fails  to  make  his  rights  known,  where  fairness  and  good 
conscience  require  that  he  should  do  so  to  protect  the  interests  of  others,  he 
cannot  be  heard  as  against  them  to  assert  such  rights. 

3.  Equity  op  redemption.  The  purchaser  of  an  equity  of  redemption 
succeeds  to  all  the  rights  of  the  vendor. 
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Appeal  from  the  Circuit  Court  of  Marshall  county ;  the  Hon. 
S.  L.  KiCHMOND,  Judge,  presiding. 

The  facts  appear  in  the  opinion. 

Messrs.  Wead  &  Jack,  for  the  appellant. 

Messrs.  Fort  &  Boal,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  suit  in  equity,  commenced  by  George  M.  Lee,  in 
the  Marshall  Circuit  Court,  against  Andrew  V.  Shurts,  Peter 
"W.  Mellick,  David  W.  Danley,  James  Wilson  and  Theodore 
Lloyd,  to  compel  the  specific  performance  of  an  agreement  to 
convey  fifty  acres  of  land.  It  appears,  that  in  June,  1855,  one 
Jared  Lee  sold  the  S.  E.  19,  13  K  9  E.  to  Shurts,  and  he,  to 
secure  the  payment  of  the  purchase  money,  gave  his  note  for 
$1,649.87,  with  ten  per  cent  interest,  and  executed  a  mortgage 
on  the  land.  Afterward,  appellee,  the  son  of  Jared  Lee,  pur- 
chased of  Shurts  fifty  acres  oif  of  the  west  side  of  the  quarter, 
for  the  sum  of  $460,  and  paid  a  portion  of  the  money  on  tlie 
purchase,  and  executed  his  note  for  $287.34  for  the  balance,  due 
the  1st  of  April,  1856,  and  this  money,  when  paid,  was  to  be 
credited  on  Shurts'  note  to  Jared  Lee.  But  George  M.  Lee 
was  to  receive  no  deed  until  his  note  should  be  fully  paid. 

Some  time  in  January,  1856,  Jared  Lee  died  and  Samuel  B. 
McLaughlin  became  administrator  of  his  estate.  He  afterward 
brought  suit  on  the  note  against  Shurts,  and  recovered  a  judg 
ment  for  the  amount  of  principal  and  interest.  In  elanuary, 
1858,  the  administrator  filed  a  bill  against  Shurts,  George  M. 
Lee  and  others  to  foreclose  the  mortgage.  The  bill  alleged, 
that  George  M.  Lee  claimed  to  have  some  interest  or  title  to 
the  mortgaged  premises.  He  filed  his  answer,  not  under  oath, 
in  which  he  set  up  his  purchase  of  Shurts,  with  his  father's 
knowledge  and  consent,  and  that  he  had  fully  paid  the  pur- 
chase money  to  his  father,  and  claimed  that  he  was  entitled  to 
a  deed.  That  upon  the  payment  to  Jared  Lee  he  acknowl- 
edged satisfaction  of  the  mortgage  to  the  extent  that  it  afi'ected 
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the  portion  purchased  b}'  him.  He  prayed  an  injunction  to 
prevent  the  administrator  from  proceeding  further  to  subject 
his  portion  of  the  quarter  to  sale  for  the  satisfaction  of  the 
mortgage.  On  the  hearing,  lie  introduced  no  evidence  in  sup- 
port of  his  answer,  and  a  decree  was  rendered  for  the  amount 
of  the  judgment,  with  interest,  and  the  land  was  ordered  to  he 
sold  to  pay  the  mortgage  debt. 

The  land  was  afterward  sold  by  the  master  under  the  decree, 
and  Lloyd,  who  had  previously  purchased  the  equity  of 
redemption  from  Shurts,  and  received  a  deed,  became  the  pur- 
chaser of  all  but  the  fifty  acres  sold  to  G.  M.  Lee.  This  decree 
and  sale  were  set  up  and  relied  upon  in  this  case  as  a  bar  to  the 
relief  sought  by  appellee.  But  the  court  below  refused  to 
allow  the  defense,  and  rendered  a  decree  according  to  the 
praj-er  of  the  bill,  from  which  this  appeal  is  prosecuted. 

It  is  now  urged  that  the  decree  of  foreclosure  and  sale  settles 
and  concludes  appellee's  right  to  a  specific  performance  of  the 
agreement.  Had  the  court,  in  that  proceeding,  specifically  deter  • 
mined  his  rights  by  the  decree,  the  position  would,  no  doubt,  be 
well  taken,  but  such  was  not  the  case.  The  decree  found  the 
land  subject  to  the  mortgage,  and,  virtually,  that  it  was  a  first 
and  preferred  lien,  and  directed  the  sale  of  the  land  for  its  pay- 
ment. But  when  the  sale  was  made,  the  portion  purchased  by 
appellee  w^as  not  off'ered,  and  the  entire  mortgage  debt  was 
satisfied  and  discharged  by  the  sale  of  the  remaining  one  hun- 
dred and  ten  acres  ;  and  the  efiect  of  selling  the  remainder 
was  to  free  the  portion  purchased  by  appellee  from  the  prior 
lien  of  the  mortgage.  Had  the  whole  quarter  been  sold,  and 
passed  redemption,  then  the  position  contended  for  by  appel- 
lant would  have  been  correct ;  but  having,  to  preserve  the  equity 
of  redemption,  purchased  the  portion  sold,  and  having  satisfied 
the  mortgage  debt,  the  claim  on  the  fifty  acres  sold  to  appellee 
for  its  satisfaction  ceased. 

A  question,  however,  arises,  as  to  what  rights  appellant 
acquired  by  the  purchase  of  the  equity  of  redemption  by 
Shurts.  He  unquestionably  succeeded  to  all  of  the  rights  held 
by  Shurts,  and  of  those  was  the  right  to  either  have  the  pay 
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for  tlie  fifty  acres  or  the  land  itself.  Appellee  had  agreed  as 
the  price  to  pay  upon  tlie  mortgage  to  his  father,  $460,  for  the 
purpose  of  releasing  the  land,  and  was  not  entitled  to  a  deed 
until  he  should  pay  that  sum.  If  it  has  not  been  paid,  then 
app(;llant  has  the  right  to  receive  it  before  he  can  be  required 
to  convey  to  appellee  ;  or,  if  he  paid  any  portion  of  that  sum  to 
his  father,  and  it  was  not  credited  on  the  mortgage,  or  he 
failed  to  establish  tlie  fact,  and  have  it  deducted  from  the 
amount  found  in  the  decree,  he  has  been  guilty  of  laches,  and 
lias  imposed  a  burden  on  appellant  that  is  unjust  and  inequi- 
table, and  which  appellant  should  not  be  required  to  bear.  If 
such  payments  were  made,  he  had  the  evidence,  was  made  a 
party  to  the  suit  for  a  foreclosure,  and  had  the  opportunity, 
and  it  was  his  duty,  to  have  shown  it,  and  relieved  the  land 
of  the  burden,  and  have  prevented  his  father's  estate  from 
recovering  money  already  collected,  and  in  the  distribution 
of  which,  so  far  as  this  record  discloses,  he  may  be  entitled 
to  participate.  Having  failed  then  to  speak,  when  fairness 
and  good  conscience  required  it,  he  should  not  be  heard 
now,  when  to  do  so  it  would  operate  unjustly.  Having 
failed  then  to  prove  that  he  had  made  payments  on  and 
reduced  the  mortgage  so  as  to  relieve  appellant,  he  should 
be  required  to  pay  the  money  to  appellant  before  he  is  entitled 
to  receive  a  deed.  If,  however,  it  should  appear  that  he  had 
made  payments  which  were  credited  on  the  mortgage  debt, 
and  appellant  thus  relieved  to  that  extent,  then  he  should  be 
credited  to  that  extent  on  the  amount  he  agreed  to  pay,  with 
accruing  interest  on  the  sum  he  should  pay  before  he  is  en- 
titled to  a  deed.  If  lie  can  show  that  he  lias  paid  the  whole 
amount,  and  that  it  was  credited  on  the  mortgage  debt,  and 
was  deducted  therefrom  when  the  decree  was  rendered,  then  he 
is  entitled  to  a  deed  without  the  payment  of  a  further  sum. 
But  the  court  below  erred  in  rendering  the  decree  ^ranting  the 
relief  without  ascertaining  whether  any  or  what  sum  was  due 
appellant,  and  requiring  its  payment  before  a  deed  should  be 
made.     The  decree  is  reversed  and  the  cause  remanded. 

Decree  reversedm 
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Jonathan  J.  Lyman 

V. 

Lucy  Russell  e^  al. 

Notice — possession  —  effect  upon  subsequent  purclmsers.  If  a  party  is  in 
the  open  and  notorious  possession  of  land,  it  is  sufficient  notice  to  put  subse- 
quent purchasers  upon  inquiry,  and  operates  as  legal  notice  of  the  rights  of 
the  possessor. 

Wkit  of  Ereoe  to  the  Circuit  Court  of  Iroquois  county ;  the 
Hon.  Charles  R.  Stark,  Judge,  presiding. 

This  was  a  bill  in  chancery,  filed  by  Jonathan  J.  Lyman,  the 
plaintiff  in  error,  in  the  Circuit  Court  of  Iroquois  county,  against 
Lucy  Russell,  Frank  Russell,  and  Lora  Russell,  heirs  of  William 
E.  Russell,  deceased,  setting  forth  that  on  the  27th  day  of  June, 
1855,  one  William  Bandy  sold  and  conveyed  to  Samuel  Lyman 
the  north-east  quarter  of  the  north-east  quarter  of  section  25, 
town  28  north,  range  13  west ;  and  that  said  Samuel  Lyman 
took  and  continued  in  the  actual  possession  until  February  17, 
1860,  when  he  sold  to  Jacob  Lyman,  who  then  took  possession 
and  continued  to  hold  the  actual  possession  of  the  same  until 
February  18,  1863,  when  he  sold  it  to  the  plaintiff  in  error, 
Jonathan  J.  Lyman  ;  that  all  of  said  Lymans  were  and  continued 
in  the  open  and  notorious  possession  of  the  land  from  June 
1855.  The  bill  alleges  that  on  the  20th  day  of  January,  1858, 
while  said  Samuel  Lyman  was  in  the  actual  and  notorious  pos- 
session, the  said  William  Bandy  mortgaged  said  land  to  O.  L. 
Davis,  executor  of  William  E.  Russell,  deceased,  and  the  mort- 
gage was  subsequently  foreclosed,  and  the  land  sold  to  pay  the 
amount  due  thereon.  None  of  the  Lymans  were  made  parties 
to  the  bill  of  foreclosure. 

The  bill  alleges,  that  the  deed  from  Bandy  and  wife  to  Sam- 
uel Lyman,  was  not  filed  for  record  until  August,  A.  D.  1864. 
The  bill  prays  that  the  mortgage  and  the  proceedings  to  fore- 
close be  set  aside.     The  oath  of  the  defendants  was  waived. 


282  Lyman  v.  Kussell  et  al.  [Sept.  T., 

Opinion  of  the  Coiirt. 

The  answers  denied  all  knowledge  of  tlie  deed  from  Band}^ 
and  wife  to  Samuel  Lyman,  and  the  subsequent  conveyances ; 
and  denied  all  knowledge  of  any  interest  of  said  Samuel 
Lyman  and  others  in  the  land,  until  after  the  foreclosure  of  the 
mortgage.     The  complainant  filed  a  general  replication. 

The  cause  was  heard  npon  bill,  answer,  replication  and  proof 
submitted  upon  the  trial,  and  a  decree  rendered  dismissing  the 
bill.     The  proofs  fully  sustained  the  allegations  of  the  bill. 

Mr,  James  Fletcher,  for  the  plaintifi'  in  error. 

Mr.  Geoege  B.  Joiner,  for  the  defendants  in  error. 

Mr.  Chtef  Justice  Breese  delivered  the  opinion  of  the  Court : 

The  object  of  the  bill  filed  in  this  cause  was  to  set  aside  a 
certain  mortgage,  and  all  proceedings  under  it,  made  by  Wil- 
liam Bandy  and  wife  to  O.  L.  Davis,  on  the  20tli  of  January^ 
1858,  on  the  allegation,  that,  before  the  execution  of  this  mort- 
gage, Bandy  and  wife  had  sold  and  conveyed  the  same  land  to 
Samuel  Lyman  on  the  27th  of  July,  1855,  and  that  he,  and 
those  claiming  under  him,  had  been  in  the  actual,  open,  notori- 
ous and  visible  possession  of  the  same  ever  since,  and  was  so  in 
possession  at  the  date  of  the  execution  of  the  mortgage. 

There  is  proof  showing,  that,  soon  after  the  purchase  of  this 
land  by  Lyman,  he  broke  up  a  portion  of  it,  and  the  purchasers 
under  him  broke  other  portions  before  the  execution  of  the 
mortgage.  The  land  was  situate  on  a  public  road  leading  from 
Middleport  to  Kankakee,  and  working  on  it  with  a  plow 
breaking  the  soil  was  in  the  view  of  all  who  passed  along  the 
road.  Davis,  then,  in  taking  this  mortgage,  should  have  inquired 
into  these  acts  and  have  ascertained  by  what  authority  they 
were  done,  and  what  interest  the  party  doing  them  had  in  the 
land.  Such  an  inquiry  would  have  brought  to  light  the  un- 
recorded deed  from  Bandy  to  Lyman  for  the  land. 

We  think  this  possession  by  Lyman  was  sufficient  notice  to 
put  a  subsequent  purchaser  upon  inquiry,  and  should  operate 
as  legal  notice  to  him  of  Lyman's  rights.  Hupert  v.  Marh,  15 
111.  540. 


■1867.]  Clark  v.  Powers.  283 

Syllabus.        Statement  of  the  case.        Opinion  of  the  Court. 

This  being  the  only  point  made  in  the  case,  and  the  Circuit 
Court  having  decided  it  against  the  complainant,  the  decree 
must  be  reversed  and  the  cause  remanded. 

Decree  reversed. 


William  Clark 

V. 

Thomas  L.  Powers. 

1.  Evidence  —  latent  ambiguity  in  description  of  land  may  he  explained.  If 
the  description  of  land  in  a  deed  can  equally  be  applied  to  several  tracts,  it  is 
such  a  latent  ambiguity  vhat  it  may  be  explained. 

2 .  This  ambiguity  may  be  explained  by  showing  which  of  the  several 
t»acts  was  claimed  by  the  grantor. 

Writ  of  Error  to  the  Circuit  Court  of  Mercer  county ;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

This  was  an  action  of  ejectment  commenced  by  William 
Clark,  the  plaintiff  in  error,  against  Thomas  L.  Powers,  the 
defendant  in  error,  in  the  Circuit  Court  of  Mercer  county,  to 
recover  the  K.  E.  ^  of  the  S.  E.  \  of  section  14,  town  13, 
N.  R.  1  W.  in  Mercer  county. 

A  jury  being  waived,  the  cause  was  submitted  to  the  court 
and  judgment  rendered  for  the  defendant.  A  motion  for  new 
trial  was  overruled. 

The  plaintiff  brought  the  case  to  this  court  by  writ  of  error. 

The  facts  sufficiently  appear  in  the  opinion. 

Messrs.  J.  R.  &  I.  IST.  Bassett,  for  the  plaintiff  in  error. 

Messrs.  Goudt  &  Chandler,  for  the  defendant  in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

In  this  case  the  defendant,  to  show  color  of  title,  gave  in 
evidence  a  deed  from  David  Graham  to  Eli  Pangborn,  dated 
March  19,  1853,  properly  describing  the  premises  in  contro- 
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versy,  also  a  deed  from  Pangborn  to  Yocum,  dated  October 
30,  1854,  also  a  deed  from  Yocum  to  Higgins,  dated  Septem- 
ber 17,  1861,  also  a  deed  from  Higgins  to  himself,  dated 
January  2,  1865.  He  also  proved  the  payment  of  taxes  from 
the  year  1853  to  1863,  inclusive,  under  this  title,  and  possession 
from  1846,  The  last  payment  by  Yocum  was  made  February 
26,  1862,  for  the  taxes  of  1861,  and  it  is  objected,  that  he  had 
at  that  time  no  color  of  title,  having  convej^ed  to  Higgins  the 
previous  September,  That  conveyance,  however,  was  by  deed 
of  warranty  with  full  covenants,  and  when  it  was  made,  the 
taxes  of  1861  had  been  assessed,  and  were  a  lien  on  the  land. 
He  was  therefore  obliged  to  pay  them,  and  their  payment  by 
him  was  under  the  title  conveyed  by  him  to  Higgins.  This 
made  out  the  seven  years'  payment  of  taxes  by  Yocum,  and  it 
is  therefore  unnecessary  to  advert  to  the  objections  taken  to  the 
payments  made  by  Pangborn. 

It  is  further  objected  that  the  deed  from  Pangborn  to  Yocum, 
did  not  properly  describe  the  land.  It  is  described  as  the  east 
half  of  the  south-east  quarter  of  section  fourteen,  in  Liberty 
township,  one  west  of  the  fourth  principal  meridian,  in  the 
county  of  Mercer,  and  State  of  Illinois.  It  is  conceded  there  is 
no  township  called  "  Liberty  "  in  Mercer  county.  That  desig- 
nation must  therefore  be  rejected  as  surplusage,  and  the  ques- 
tion then  is,  whether  the  description  of  the  land  as  the  east  half 
of  the  south-east  quarter  of  section  fourteen,  in  township  one, 
west  of  the  fourth  principal  meridian,  in  Mercer  county,  Illi- 
nois, is  sufficient.  There  are  three  sections  fourteen  in  range 
one  west,  in  Mercer  county,  and  it  is  contended  that  this 
description  is  void  for  uncertainty,  the  number  of  the  township 
north  of  the  base  line  being  omitted.  But  it  is  proved  that 
Pangborn,  when  he  made  this  deed  to  Yocum,  occupied  the 
east  half  of  the  south-east  quarter  of  section  fourteen,  in  town- 
ship thirteen  north,  in  range  one  west,  in  Mercer  county,  and 
that  he  claimed  it  under  his  deed  from  Graham,  properly 
describing  the  land,  and  that  Graham  had  himself  occupied  it 
since  1846,  The  case  is  thus  brought  directly  under  the  author- 
ity of  Dougherty  v.  Purdy,  18  111.  208.     It  is  there  held,  that 
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an  ambiguity  of  this  sort  is  a  latent  ambiguity,  the  only  objec- 
tion to  the  description  being,  that  it  appears,  by  reference  to  the 
government  surveys,  that  it  may  equally  apply  to  several  pieces 
of  land,  and  that  this  ambiguity,  being  latent,  is  susceptible  of 
explanation,  and  is  explained  when  it  is  shown  which  of  these 
several  pieces  the  grantor  claimed.  This  fact  being  shown,  the 
court  will  then  apply  the  description  to  that  land.  We  are  not 
inclined  to  depart  from  the  authority  of  that  case,  which  liaa 
become  a  rule  of  property,  and  under  that  authority  must  hold 
the  deed  from  Pangborn  to  Tocum  valid. 

The  other  objection  taken  to  the  defendant's  evidence  has 
been  considered  in  the  case  of  Clark  v.  PecTcenpaugh  (46  111 
11),  argued  with  this  case. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Levi  Shipley 

V. 

Harrison  Carroll  ei  al. 

1.  Promissory  notes  —  indorsements — fraud  —  assignees.  To  render  a 
promissory  note  void  in  the  hands  of  a  bona  fide  assignee,  the  fraud  must  relate 
to  the  execution  of  the  note  itself,  and  not  to  the  consideration. 

2.  A  false  representation  as  to  the  amount  or  other  terms  of  the  instrument, 
or  of  its  natuxe  and  character,  is  what  is  embraced  in  the  term,  fraud  and 
circumvention  in  procuring  the  execution  of  the  instrument. 

3.  Same  —  bona  fide  holder  —  stolen  note.  The  innocent  holder  for  value  of 
negotiable  paper,  indorsed  before  maturity,  is  protected  under  the  rules  of  the 
common  law,  although  the  instrument  may  have  been  stolen,  or  otherwise 
wrongfully  put  into  circulation. 

Writ  or  Error  to  the  Circuit  Court  of  Livingston  county ; 
the  Hon.  Charles  H.  Wood,  Judge,  presiding. 

The  facts  are  stated  in  the  opinion. 

Mr.  Charles  J.  Beattie,  for  the  plaintiff  in  error. 

Messrs.  Payson  &  Peery,  for  the  defendants  in  error. 
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Mr.  Justice  Walkek  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit  brought  bj  Levi  Shipley,  in 
the  Livingston  Circuit  Court,  against  Harrison  Carroll  and 
Elizabeth  Carroll,  on  a  promissory  note  signed  by  Elizabeth  H. 
Carroll,  before  her  marriage  with  Harrison  Carroll,  and  while 
she  was  sole  and  unmarried.  The  declaration  contains  two 
counts  on  the  note,  describing  it  as  having  been  made  while 
she  was  sole,  and  payable  to  Philip  Foley  and  by  him  indorsed 
to  plaintiff.  Defendants  hied  seven  pleas,  upon  all  of  which 
issue  was  joined,  except  the  sixth.  To  that  plea  a  demurrer 
was  filed  by  plaintiff,  which  was  overruled  by  the  court,  and, 
abiding  by  his  demurrer,  the  court  rendered  judgment  against 
the  plaintiff,  in  bar  of  the  action.  To  reverse  that  judgment, 
plaintiff  prosecutes  this  writ  of  error. 

The  sixth  plea  is  this : 

"  And  for  a  further  plea  in  this  behalf,  defendant,  Elizabeth 
Carroll,  says,  actio  non,  because,  she  says,  that  the  sole  cause 
of  action  for  which  the  suit  is  brought  is  the  promissory  note 
in  the  first  count  of  plaintift^'s  declaration  mentioned;  and 
defendant  avers,  that  the  said  note  was  written  and  signed  bv 
her  simply  and  solely  as  a  matter  of  amusement,  and  in  the 
presence  of  said  Philip  Foley,  without  any  design  of  delivering 
the  same  to  the  said  Foley ;  and  defendant  avers,  that  said  Foley 
feloniously  did  steal,  take  and  carry  away  the  said  note,  from 
the  possession  of  the  said  defendant;  and  defendant  avers,  that 
the  said  Philip  Foley  never  was  the  legal  holder  or  owner  of 
said  note,  and  this  she  is  ready  to  verify,"  etc. 

It  is  insisted,  that  this  plea  is  defective  in  failing  to  aver  that 
plaintiff  in  error  had  any  notice  of  the  larceny,  or  that  there 
is  any  bad  faith  on  his  part,  but  admits  him  to  be  a  hona  fide 
holder  for  value  by  indorsement  before  maturity ;  that  under 
the  law  such  a  purchaser  is  protected  against  any  infirmity 
existing  in  the  note  while  in  the  hands  of  the  payee.  On  the 
other  hand,  it  is  urged,  that,  under  the  11th  section  of  our 
statute  regulating  negotiable  instruments,  the  note  is  void,  not 
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only  in  the  hands  of  the  payee,  but  also  in  the  hands  of  any 
assignee.     That  section  is  this  : 

"  If  any  fraud  or  circumvention  be  used  in  obtainipg  the 
making  or  executing  of  any  of  the  instruments  aforesaid,  such 
fraud  or  circumvention  may  be  pleaded  in  bar  to  any  action  to 
be  brought  on  such  instrument  so  obtained,  whether  such  action 
be  brought  by  the  party  committing  such  fraud  or  circumven- 
tion, or  any  assignee  or  assignees  of  such  instrument." 

This  note  being  of  the  class  of  instruments  embraced  in  this 
section,  the  question  is  presented  whether  the  fraud  alleged  in 
this  plea  is  of  the  character  contemplated  by  the  statute. 

Under  this  section  of  our  statute  it  has  been  repeatedly  held, 
that  the  fraud  must  relate  to  the  execution  of  the  instrument 
itself,  and  not  to  the  consideration ;  that  a  false  representa- 
tion as  to  the  amount  or  other  terms  of  the  instrument,  or 
of  its  nature  and  character,  was  what  was  intended  to  be 
embraced.  Wood  v.  Hays,  1  Scam.  103 ;  Mulford  v.  Shepard, 
id.  583 ;  Adams  v.  Woodhridge,  3  id.  255  ;  Easter  v.  Minard, 
26  111.  494.  Does  the  stealing  of  a  note  filled  up  and  signed 
by  a  person,  and  not  delivered  to  any  one  and  not  intended  to 
be,  fall  within  the  fraud  or  circumvention  in  the  obtension  of 
the  note  ? 

The  doctrine  is  firmly,  and,  we  believe,  uniformly  settled, 
that  the  innocent  holder  for  value  of  negotiable  paper,  indorsed 
before  its  maturity,  is  protected  under  the  rules  of  the  common 
law,  although  the  instrument  may  have  been  stolen  or  other- 
wise wrongfully  put  into  circulation.  To  favor  commerce,  the 
law  makes  an  exception  as  to  negotiable  paper,  and  permits 
the  hona  fide  indorsee  to  acquire  title  even  from  a  person  who 
had  none  in  himself  Independent  of  our  statute,  there  can 
be  no  doubt,  that,  in  this  case,  plaintiff  would,  by  the  assign- 
ment of  the  note  before  its  maturity,  have  acquired  the  title, 
as  the  demurrer  admits  that  he  paid  value  and  had  no  notice 
of  the  defense  w^hich  existed  to  the  instrument. 

In  the  case  of  Jones  v.  Nellis^  41  111.  482,  it  was  held 
that  a  treasury  note  of  the  United   States,  which  had    been 
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stolen  from  the  true  owner  and  sold  to  an  innocent  purcliaser, 
passed  the  title,  although  the  thief  had  none.  The  instrument 
being  negotiable  by  delivery,  a  purchaser  for  value  in  the  usual 
course  of  trade  must  be  protected ;  that  he  was  not  bound  to 
inquire  as  to  title  in  the  absence  of  circumstances  calculated 
to  create  suspicion.  And  it  will  be  found  that  the  authorities 
apply  the  same  rule  to  paper  negotiable  by  indorsement. 

In  this  case,  no  false  or  fraudulent  representations  were  made 
as  to  amount,  date,  or  other  material  part  of  the  note.  The 
maker  obviously  intended  to  sign  such  a  note  as  this  was,  and 
she  knew  its  contents  when  she  signed  the  instrument.  The 
act  was  voluntary  and  fully  intended.  No  art  or  device  was 
employed  to  induce  the  act.  Neither  deceit,  misrepresenta- 
tion nor  fraud  was  employed  to  induce  the  maker  to  sign  her 
name  to  the  instrument.  How,  then,  can  we  say  that  the 
making  of  the  note  was  obtained  by  fraud?  The  possession 
of  the  note  after  it  was  made  and  executed  is  admitted  by  the 
demurrer  to  have  been  by  stealth,  which,  no  doubt,  embraced 
fraud  ;  but  that  did  not  relate  to  its  execution,  and  it  is  only 
that  class  of  cases  which  is  embraced  in  the  statute.  This 
case  does  not  materially  differ  from  any  other  note  or  bank 
bill  which  may  be  stolen  and  negotiated  after  it  has  been 
made.  And  we  have  seen  that  innocent  purchasers  of  such 
instruments  are  protected,  and  the  same  rule  must  apply  where 
notes  are  put  into  circulation,  or  are  made  and  get  into  circu- 
lation as  this  did. 

The  plea,  therefore,  presented  no  defense  to  a  recovery  in 
this  case, 'and  the  demurrer  should  have  been  sustained  to  it, 
and  for  the  error  of  the  court  below  in  overruling  it,  the  judg- 
ment must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Chaeles  G.  Willis 

V. 

Moses  Legris. 

1.  Penalties  —  can  only  be  enforced  hy  suit.  Where  a  city  ordinance  sub- 
jects the  owner  of  horses  suffering  them  to  run  at  large  in  the  streets,  to  a 
penalty  of  five  dollars,  the  fine  when  collected  to  be  paid  into  the  city  treasury, 
such  penalty  can  only  be  enforced  by  an  action  at  law. 

2.  Offenses  —  persons  charged  with — ham  the  right  to  a  judicial  investiga- 
tion. And  where,  under  such  ordinance,  suffering  horses  to  run  at  large  in  the 
streets  was  made  an  offense  punishable  by  fine,  and  the  pound  master  was 
empowered  to  give  notice,  that,  iinless  the  animals  were  claimed  by  the  owners, 
and  the  penalty  and  the  cost  of  their  keeping  paid  within  five  days  thereafter, 
they  would  be  sold  to  satisfy  the  same, — held,  that  the  provision  giving  such 
authority  to  the  pound  master  was  void,  for  the  reason  that  every  person 
charged  with  an  offense  has  the  right  to  a  judicial  investigation,  and  pay- 
ment of  the  penalty  could  not  be  required  until  the  liability  of  the  owner  had 
been  determined. 

Writ  of  Ekror  to  the  Circuit  Court  of  Kankakee  county ; 
the  Hon.  Charles  R.  Starr,  Judge,  presiding. 

The  facts  in  this  case  are  sufficiently  stated  in  the  opinion. 

Mr.  Stephen  R.  Moore  and  Mr.  Mason  B.  Loomis,  for  the 
plaintiff  in  error. 

Mr.  C.  A.  Lake,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the 
Court : 

This  was  an  action  of  replevin  for  four  horses  and  colts,  and 
by  the  pleadings  was  made  to  turn  on  the  validity  of  portions 
of  the  following  ordinance,  adopted  by  the  city  of  Kankakee, 
the  publication  of  which  was  duly  proven. 

"  An   Ordinance   to   Prevent  Horses,  Swine,  Sheep,    etc., 
FROM  Running  at  Large. 

"  Be  it  ordained  hy  the  Common  Council  of  the  City  of  Kan- 
kakee : 
"  Sec.  1.  That  the  city  marshal  shall  construct  a  good  and 

sufficient  pound,  which  pound,  when  constructed,  shall  be  under 
19  —  45th  III. 
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his  control,  and  he  shall  receive  compensation  as  pound  master, 
as  hereinafter  provided. 

"  Sec.  2.  No  horses,  mules,  goats,  sheep  or  swine,  or  any 
guch  animals,  shall  be  permitted  to  run  at  large  in  the  city  at 
any  time ;  and,  if  found  running  at  large,  each  and  every  of  such 
animals  may  be  impounded  in  the  common  pound,  from  whence 
they  shall  not  be  released  until  the  owner  or  some  other  person 
for  him,  shall  pay  to  the  city  marshal  the  sum  of  three  dollars 
for  each  horse  or  mule,  and  the  sum  of  one  dollar  for  each  and 
■every  of  the  other  animals  so  impounded,  as  his  fees,  besides  all 
necessary  expenses  for  keeping  and  impounding  such  animal, 
and,  in  addition  thereto,  each  owner,  or  other  person  in  control 
of  such  animals,  sliall  be  subject  to  a  penalty  of  five  dollars  for 
each  horse  so  running  at  large,  and  to  a  penalty  for  every  other 
such  animal  so  found  running  at  large  of  two  dollars,  which 
said  fines,  when  collected,  shall  be  paid  into  the  city  treasury. 

"  Sec.  3.  'No  malicious  or  brenchy  cow  shall  be  allowed  to  run 
at  large  in  the  city  at  any  time,  and  each  of  such  animals  may 
be  impounded  as  is  provided  in  section  2  of  this  ordinance,  and 
be  subjected  to  the  same  penalties  and  provisions  as  are  provi- 
ded against  horses. 

"  Sec.  4.  It  shall  be  lawful  for  any  person  to  destrain  and 
impound  any  of  the  animals  as  hereinbefore  provided,  so  found 
running  at  large  on  his  own  premises  or  elsewhere  in  said  city. 

"  Sec.  5.  If  any  person  or  persons  shall  break  open,  or  in 
any  manner,  directly  or  indirectly,  aid  or  assist  in  breaking  open, 
the  said  pound,  or  in  an}'-  illegal  manner  remove  any  animal  so 
impounded,  as  hereinbefore  provided,  shall  severally  forfeit  and 
pay  the  sum  of  twenty  dollars. 

"  Sec.  6.  Each  and  every  person  who  shall  in  any  way  ob- 
struct the  city  marshal,  or  other  person  engaged  in  driving  to 
the  pound  any  animal  liable  to  be  impounded,  shall  forfeit  and 
pay  a  fine  of  not  less  than  three  dollars,  nor  more  than  twenty- 
five  dollars. 

"  Sec.  7.  Any  person  who  shall  destrain  or  impound  any  of 
the  animals  in  accordance  with  the  preceding  sections  of  this 
ordinance,  shall  forthwith  notify  the  city  marshal  thereof,  who 
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shall  within  twentj-foiir  hours  thereafter  post  three  notices, 
one  at  the  post  office,  one  at  the  court  house,  and  one  at  the 
passenger  depot  in  said  city,  which  notices  shall  describe  the 
animals  impounded,  and  give  notice,  that,  unless  the  same  are 
claimed  by  the  owners,  and  the  penalty  provided  in  the  ordi- 
nance, and  the  cost  of  their  keeping  shall  be  paid  within  five 
days  thereafter,  the  said  animals  shall  be  sold  to  satisfy  tlie 
same.  Any  surplus  arising  from  such  sale  shall  be  paid  into 
the  city  treasury.  For  posting  such  notices  and  making  such 
sale,  the  city  marshal  shall  have  the  same  fees  as  now  provided 
by  law  to  constables  making  sales  under  executions. 

"  Sec.  8.  Any  person  who  has  had  any  animal  sold  by 
virtue  of  this  ordinance,  may  have  any  surplus  money  arising 
from  such  sale,  over  the  penalty  hereinbefore  provided  and  the 
costs,  returned  to  him  upon  application  to  the  common  council, 
having  first  made  satisfactory  proof  that  he  was  the  owner  of 
sucli  animal  so  sold." 

The  horses  and  colts  were  running  at  large  in  the  city  of 

Kankakee,  taken  up  by  the  city  marshal  and  impounded,  and 

the  following  notice  given  by  him  of  the  sale : 

• 

"  Notice  is  hereby  given,  that,  by  virtue  of  an  ordinance  of 
the  city  of  Kankakee,  Illinois,  I  have  impounded  the  following 
described  animals,  to  wit :  One  cream  colored  mare  and  brown 
colt;  one  brown  horse  colt,  blaze  face,  two  years  old  ;  one  do. 
do.,  one  year  old;  one  bay  mare  colt,  two  years  old;  one  do. 
do.,  one  year  old,  no  marks ;  which  I  shall  expose  for  sale  at 
public  vendue,  at  the  pound  at  Payne's  livery  stable,  on  Sta- 
tion street,  in  said  city,  on  the  23d  day  of  June,  A,  D.  1865, 
at  one  o'clock  p.  m.,  to  the  highest  bidder  therefor. 

"  Dated  at  the  city  of  Kankakee,  III,  this  18th  day  of  June, 
A.  D.  1865." 

On  the  day  fixed  for  the  sale,  the  owner,  the  defendant  in 
error,  demanded  the  animals,  ofiering  to  pay  four  dollars  a 
head  for  them,  and  the  marshal  refused  to  deliver  them  up 
unless  tlie  owner  would  pay  as  penalty  the  sum  of  five  dollars 
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for  each  head.  This  the  owner  refused,  and  sued  out  a  wiit 
of  replevin. 

The  question  is,  had  the  marshal  any  right  to  refuse  to  sur- 
render the  horses  until  this  penalty  was  paid  ? 

The  words  of  the  ordinance  are,  in  addition  to  the  fees  aiul 
charges  and  all  expenses,  the  owners  "  shall  be  subject  tu  n 
penalty  of  five  dollars  for  each  horse  so  running  at  large,  and 
to  a  penalty  for  every  other  such  animal  so  found  running  at 
large,  of  two  dollars,  which  said  fines,  wdien  so  collected,  shall 
be  paid  into  the  city  treasury."  Section  2  of  ordinance. 

The  language  used  is  equivalent  to  declaring  the  owner 
shall  be  liable  to  a  penalty  of  five  dollars,  and  it  is  considered 
as  a  fine,  "  which,  when  collected,  is  to  be  paid  into  the  city 
treasury." 

We  are  not  aware  of  any  other  mode  by  which  penalties  of 
this  character  can  be  collected  than  by  a  suit  or  action.  There 
must  be  a  trial  in  order  to  determine  the  fact  of  the  owner  of 
the  horses  being  liable  to  the  penalty.  He  might,  on  the  trial, 
show  that  the  horses  had  escaped  from  their  inclosure,  and 
were  not  in  the  streets  of  the  city  by  his  sufferance  or  perniis- 
sion.  Clearly,  in  such  case,  he  would  not  be  liable  to  a 
;penalty.  Every  citizen  has  a  right  to  a  judicial  investigation 
when  charged  with  an  offense.  Suffering  horses  to  run  at 
large  in  the  streets  of  the  city  was  an  offense  punishable  by  a 
fine  of  five  dollars  for  each  head.  The  seventh  section  of  the 
ordinance  empowers  the  pound  master  to  give  notice  that, 
unless  the  animals  are  claimed  by  the  owners,  and  the  penalty 
and  the  cost  of  their  keeping  paid  within  five  days  thereafter, 
the  animals  will  be  sold  to  satisfy  the  same. 

This  provision  is  void,  as  contravening  that  constitutional 
right  every  man  has  to  an  investigation  in  court,  when  charged 
with  an  offense  punishable  by  fine.  Such  a  penalty  can  only 
be  enforced  by  action  at  law,  in  which  the  owner  would  have  a 
right  to  show  he  was  not  liable  to  the  penalty,  —  that  his  case 
was  not  within  the  spirit  and  meaning  of  the  ordinance. 

The  city  marshal  had  no  right  to  detain  the  horses  for  Ihe 
reason  the  penalty  was  not  paid.     He  was  not  the  judge  lo 
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determine  whether  the  owner  of  these  horses  was  subject  to 
this  penalty.  Pojpjpen  v.  Holmes^  44  IlL  360. 

This  being  the  only  material  point  made  in  the  case,  the 
judojment  of  the  Circuit  Court  must  be  affirmed. 

Judgment  affirmed^ 


Timothy  Slattery 

V. 

George  W.  Stewart. 

1.  Fraudulent  conveyances  —  wJiat  deemed  as  to  creditors.  William  T. 
Stewart  ordered  a  bill  of  goods  from  Beardslee  &  Brothers,  and  on  the  next 
day  sold  his  entire  stock  in  trade  to  his  father,  George  W.,  on  a  debt  owing  to 
him.  After  such  transfer,  the  goods  ordered  from  B.  &  Bros,  arrived,  and  Geo. 
W.  at  once  incorporated  them  into  the  stock,  a  separate  bill  of  sale  being 
made :  Held,  in  an  action  of  trespass  against  the  sheriff,  for  having  levied  a 
writ  of  attachment,  sued  out  by  B.  &  Bros,  against  William  T.  Stewart,  upon 
the  stock  of  George  W.,  that  the  sale  from  William  T,  to  George  W,  was 
fraudulent  as  to  these  creditors. 

3.  Officer  —  levying  attachment  writ — liability  of,  where  goods  are  mixed, 
In  such  case  the  sheriff  was  not  liable  for  having  made  a  levy  upon  goods 
not  belonging  to  the  stock  transferred  by  William  T. ;  the  plaintiff",  George 
W.  Stewart,  having  pointed  out  such  goods  as  he  preferred  the  sheriff  to 
take,  must  be  considered  as  having  directed  that  the  goods  not  belonging  to 
the  original  stock  should  be  taken,  instead  of  those  strictly  liable  to  the  levy, 
and  cannot  now  complain. 

Appeal  from  tlie  Circuit  Court  of  Grundj  county  ;  tlie  Hon. 
S.  W.  Habeis,  Judge,  presiding. 

This  was  an  action  of  trespass,  brought  by  the  appellee  in  the 
viourt  below,  against  the  appellant,  sheriff  of  Grundy  county, 
for  levying  a  writ  of  attachment,  sued  out  of  the  Circuit  Court 
of  Grundy  county,  against  one  William  T.  Stewart,  in  favor  of 
Charles  Beardslee  &  Bros,  upon  the  stock  of  goods  alleged  by 
appellee  to  have  been  purchased  by  him  from  said  William 
T.  Stewart.  The  farther  facts  in  the  case  are  stated  in  the 
opinion. 
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Mr.  E,  Sandford,  for  the  appellant. 
Mr.  T.  B.  Harris,  for  the  appellee. 
Mr,  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

The  record  in  this  case  presents  substantially  the  following 
facts :  In  April,  1865,  William  T.  Stewart  bought  a  stock  of 
goods  in  the  town  of  Morris,  and  commenced  business  as  a 
merchant.  The  purchase  was  made  with  money  furnished  by 
his  father,  George  W.  Stewart.  The  business  being  ill- 
managed,  and  proving  unprofitable,  the  son,  on  the  30th  of 
June,  1865,  sold  his  stock  to  his  father,  who  thenceforward 
continued  the  business  in  his  own  name.  The  day  before  this 
sale,  a  bill  of  goods  was  ordered  from  Beardslee  &  Bros,  of 
Chicago,  in  the  name  of  the  son.  They  arrived  a  few  days 
after  the  transfer  to  the  father  and  were  taken  into  his  posses- 
sion, and  a  separate  bill  of  sale  was  made.  On  the  7tli  of 
September  following,  Beardslee  &  Bros,  sued  out  an  attach- 
ment against  William  T,  Stewart,  under  which  the  sheriff 
levied  upon  sufficient  of  the  stock  of  George  W.  Stewart  to 
cover  the  amount  of  the  debt,  and  included  in  the  levy  certain 
goods  which  had  been  bonglit  by  George  W.  Stewart  since  he 
had  commenced  business  in  his  own  name.  For  that  levy 
George  W.  Stewart  brought  an  action  of  trespass  against  the 
sheriff.  A  jury  having  been  waived,  the  case  was  tried  by  the 
coui't,  and  a  judgment  rendered  for  the  plaintiff  for  $364.77, 
which  sum  the  court  specifically  found  to  be  the  value  of  the 
goods  seized  by  the  sheriff,  and  not  in  the  original  stock  bought 
of  William  T.  Stewart.  This  also  appears  in  the  proof.  The 
defendant  prosecuted  this  appeal. 

In  finding  specially  only  for  the  value  of  the  goods  not 
bought  of  William  T.  Stewart,  and  holding  the  sheriff  not 
liable  for  the  seizure  of  the  goods  that  were  bought  of  him,  the 
court  held  the  sale  from  William  to  George  fraudulent  as  to 
these  attaching  creditors.  In  holding  the  sale  fraudulent  as  to 
Beardslee  &  Bros,  the  court  decided  correctly.  The  purchase 
from  them  was  made  through  an  order  sent  the  day  before  the 
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transfer,  and  the  goods  were  received  several  days  after,  and  at 
once  incorporated  by  the  plaintiff  into  the  stock.  The  two 
transactions  were  tlius  cotemporaneous,  and  we  cannot  but 
believe  that  when  the  stock  was  transferred  by  William  T. 
Stewart  to  tlie  plaintiff,  thej'  thereby  intended  to  delay  and 
defraud  the  creditors,  of  whom,  at  that  time,  they  were  order- 
ing goods,  with  full  knowledge,  on  the  part  both  of  plaintiff'  and 
his  son,  that  the  latter  was  utterly  insolvent.  The  plaintiff  paid 
his  son  nothing  on  the  pretended  sale  of  the  stock,  but  took  it 
on  the  debt  due  him.  He  had  been  much  about  the  store,  and 
was  familiar  with  the  business. 

There  can  be  no  doubt  that  the  Circuit  Court  took  the  right 
view  of  this  transaction  so  far  as  relates  to  Beardslee  &  Bros. 
We  have  said  thus  much  in  regard  to  this  question,  because,  if 
the  pretended  sale  was  not  fraudulent  to  this  extent,  the  judg- 
ment against  the  sheriff  should  not  be  reversed  for  the  error 
we  now  proceed  to  consider,  and  for  which  we  must  reverse. 

The  error  of  the  court  consisted  in  holding  the  sheriff  liable, 
under  the  facts  proven,  for  the  value  of  the  goods  levied  on, 
so  far  as  they  were  not  a  part  of  William  T.  Stewart's  stock. 
If  the  plaintiff  had  pointed  out  these  goods  and  claimed  them 
as  exempt,  they  would  not  have  been  liable  to  a  levy.  The 
counsel  for  appellee  insists  it  was  the  duty  of  the  sheriff'  to 
request  the  plaintiff  to  point  out  such  goods  as  had  never  been 
owned  by  William  T.  Stewart.  Even  admitting  that  such  would 
have  been  his  duty,  if  the  plaintiff  had  remained  silent,  yet  it 
appears  by  the  record  that  the  plaintiff,  when  he  saw  the 
sheriff  was  proceeding  to  make  a  levy,  notwithstanding  liis 
prohibition,  requested  him  to  leave  an  assortVnent,  and  to  secure 
that,  pointed  out  such  goods  as  he  preferred  the  sheriff  should 
take.  He  must,  therefore,  be  considered  as  having  himself 
directed  that  the  goods  not  belonging  to  the  original  stock 
should  be  taken,  instead  of  those  strictly  liable  to  the  levy, 
and  can  not  now  complain.  In  fact,  having  mixed  these  goods, 
when  he  saw  it  was  the  determination  of  the  officer  to  levy, 
and  knew  him  to  be  ignorant  of  any  distinction  between  the 
goods,  he  should  have  pointed  out  the  goods  that  had  never 
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been  owned  by  William  T.  Stewart.  Shumivay  v.  Butter,  8 
Pick.  447 ;  Bond  v.  Ward,  7  Mass.  124 ;  Sawyer  v.  Morrill, 
6  Pick.  478. 

In  rendering  judgment  for  tlie  value  of  this  portion  of  the 
goods  levied  on,  we  are  of  opinion  the  court  erred,  and  the 
judgment  must  be  reversed. 

Judgment  reversed. 


James  A.  Parsons  and  James  Hankey 

V. 

Samuel  S.  Case. 

1.  Pleading  at  law  —  of  pleas  in  abatement  —  must  he  accurate  and  precise 
in  their  structure.  Pleas  in  abatement  require  accuracy  and  precision  in  their 
structure,  and  must  be  certain  to  every  intent,  and  devoid  of  any  repugnancy. 

2.  Same  —  certainty  of  a  particular  plea.  In  an  attachment  suit,  the  de- 
fendant pleaded,  "  that  he  was  not  a  non-resident  at  the  time  the  writ  issued," 
and  it  appeared  by  the  record,  that  the  affidavit  for  the  attachment  was  filed, 
and  the  writ  issued  and  bore  date,  on  the  same  day :  held,  that  the  plea  was 
certain,  and  in  effect  was  equivalent  to  one  denying  the  non-residence  at  the 
time  of  making  the  affidavit,  both  having  been  made  on  the  same  day. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 

Erastus  S.  Williams,  Judge,  presiding. 

This  was  a  suit  in  attachment,  commenced  in  the  court  below 
by  the  appellants,  against  the  appellee ;  the  aflSdavit  alleging 
that  defendant  was  a  resident  of  the  State  of  Connecticut.  The 
defendant  filed  a  plea  traversing  the  matters  stated  in  the  affi- 
davit at  the  time  the  writ  issued.  The  attachment  issued  on 
the  same  day  that  the  affidavit  was  filed.  The  question  pre- 
sented is,  did  the  plea  traverse  the  matter  stated  in  the  affidavit 
at  the  time  of  its  filing  ? 

Messrs.  Beckwith,  Ayer  &  Kales,  for  the  appellants. 
Messrs,  Jones  &  Gardner,  for  the  appellee. 
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Mr.  Chief  Justice  Beeese  delivered  the  opinion  of  the 
Court : 

The  objection  taken  to  the  proceedings  is  quite  technical  and 
not  sufficient  to  justify  a  reversal  of  the  judgment.  It  appears 
by  tlie  record,  that  the  affidavit  for  the  attachment  and  the  writ 
of  attachment  vt^ere  issued  and  bear  date  on  the  same  day. 
This  is  seen  by  inspection.  A  plea,  therefore,  that  the  defend- 
ant was  not  a  non-resident  at  the  time  the  writ  issued,  is 
equivalent  to  a  plea  that  he  was  not  a  non-resident  at  the  time 
the  affidavit  was  made.  In  effect,  this  plea,  as  pleaded,  was  the 
same  as  one  denying  the  non-residence  at  the  time  of  making 
the  affidavit,  both  being  made  on  the  same  day. 

The  rule  as  to  pleas  in  abatement  requires  great  accuracy 
and  precision  in  their  structure.  They  must  be  certain  to 
every  intent,  and  be  pleaded  without  any  repugnancy. 

Testing  this  plea  by  this  rule,  it  is  certain  to  every  intent,  as 
that  is  certain  which  may  be  rendered  certain,  and  it  is  accurate 
and  precise  by  averring  when  the  writ  issued  he  was  a  resident 
of  the  State,  as  that  was  issued  on  the  same  day  the  affidavit 
was  filed,  as  the  record  shows.  "  Things  equal  to  the  same 
thing  are  equal  to  one  another,"  is  an  axiom  in  mathematics, 
and  equally  so  in  judicial  proceedings,  and  in  all  the  practical 
affairs  of  life. 

We  see  no  error  in  the  record  and  must  affirm  the  judgment. 

Judgment  affirmed. 


"Walter  Kimball 

V. 

The  People  of  the  State  of  Illinois  ex  rel.  H.  W. 

Jones. 

Health  depaktment  —  construction  of  statutes.  The  act  of  1867,  organ- 
izing tlie  health  department  of  the  city  of  Chicago,  conferred  upon  the 
commissioners  power  to  appoint  sanitary  inspectors,  and  do  whatever  to  them 
seemed  necessary  to  carry  out  the  objects  of  that  act. 
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Appeal  from  the  Superior  Court  of  Chicago ;  the  Hon. 
John  M.  Wilson,  Chief  Justice,  presiding. 

This  was  a  petition  for  an  alternative  writ  of  mandamus, 
filed  by  the  relator,  in  the  Superior  Court  of  Chicago,  against 
Walter  Kimball,  city  comptroller,  for  the  city  of  Chicago,  to 
compel  him  to  audit  and  pay  a  bill  due  the  relator,  as  sanitary 
inspector,  appointed  by  the  board  of  health.  An  alternative 
writ  was  ordered.  On  the  return  of  the  w^it  a  demurrer  was 
filed  by  the  appellant,  which  being  overruled,  a  peremptory 
writ  was  awarded,  and  the  case  brought  to  this  court  by  appeal. 

The  facts  are  stated  in  the  opinion. 

Mr,  S.  A.  Irwin,  for  the  appellant. 

Messrs.  Heevet,  Anthony  &  Galt,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

On  the  return  of  the  alternative  writ  of  mandamus,  appel- 
lant filed  a  demurrer,  which  was  overruled  by  the  court  and  a 
judgment  rendered  awarding  a  peremptory  writ  for  the  relief 
sought.  To  have  that  judgment  reviewed,  appellant  brings 
the  case  to  this  court,  and  relies  for  a  reversal  on  the  supposed 
error  of  the  court  below  in  overruling  the  demurrer  and  award- 
ing the  peremptory  writ  of  mandamus.  The  only  question 
raised  on  the  argument  is,  whether  the  board  of  health,  created 
by  the  act  of  1867,  were  empowered  to  appoint  appellee  as  an 
agent  or  officer  to  aid  in  carrying  into  eflTect  the  objects  for 
which  the  law  was  passed. 

It  appears  from  the  petition  and  writ  to  wdiich  the  demurrer 
was  filed,  and  which  must  be  taken  as  true,  that  the  board  of 
health  was  duly  organized,  and  that  they  entered  upon  the 
discharge  of  their  duties  under  the  statute.  It  is  alleged,  that, 
for  the  more  perfect  organization  of  the  board,  and  the  better 
to  carry  out  the  objects  for  which  it  was  created,  and  to  pro- 
tect the  city  from  impending  pestilence,  it  was  necessary 
to  appoint  a  sanitary  superintendent,  and  his  duties  and  powers 
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were  defined ;  that  the  board  decided  it  was  necessary  to  divide 
the  city  into  sixteen  sanitary  districts,  and  to  appoint  a  sani- 
tary inspector  for  each  of  these  districts,  and  tlie  regulations 
of  the  board  required  that  none  but  physicians  should  be  so 
appointed ;  that  the  city  was  so  divided  into  districts,  and  the 
board  afterward  appointed  the  relator,  who  Avas  a  physician^ 
sanitary  inspector  for  the  ninth  district;  that  he  entered  upon 
the  discharge  of  his  duties,  and  was,  by  the  regulations  made 
by  the  board,  to  receive  a  salary  of  $200  per  annum ;  that 
having  entered  upon  his  duties  on  the  5th  of  April,  and  con- 
tinued therein  until  the  27th  of  May,  1867,  he  presented  his 
bill  for  $30  to  the  board,  which  was  duly  allowed,  approved 
and  certified ;  that  he  presented  the  same  to  appellant,  who 
was  city  comptroller,  but  he  refused  payment,  although  in  pos- 
session of  money  set  apart  to  pay  the  expenses  of  the  board 
by  the  city  authorities,  contrary  to  his  duty  in  the  premises. 

The  first  section  of  the  act  of  March,  1867,  declares  that 
"  said  board  of  health  shall  have,  and  there  is  conferred  on  said 
board,  such  powers  and  duties  as  may  be  necessary  to  promote 
or  preserve  the  safety  or  health  of  the  city,  or  improve  its  san- 
itary condition."  The  second  section  declares,  that,  "said 
board  of  health  may  enact  such  by-laws,  rules  and  regulations 
as  it  may  deem  advisable,  in  harmony  with  the  provisions  of 
this  act,  and  all  acts  the  object  of  which  is  to  promote  and 
preserve  the  health,  safety  and  sanitary  condition  of  the  city, 
now  existing,  or  that  may  hereafter  be  passed,  not  inconsistent 
with  the  Constitution  or  laws  of  this  State,  for  the  regulation 
of  the  action  of  the  board,  its  ofiicers  and  agents,  in  the  dis- 
charge of  their  duties,  and  for  the  regulation  of  the  citizens  or 
public,  and  from  time  to  time  may  alter,  amend  or  annul  the 
same." 

It  is  insisted,  that  this  enactment  conferred  power  to  sustain 
the  action  of  the  board  of  health,  in  dividing  the  city  into  dis- 
tricts, and  the  appointment  of  these  inspectors  or  agents.  It 
became  the  obvious  duty  of  the  board,  by  their  creation,  to  take 
all  reasonable  precautions  to  preserve  and  promote  the  general 
health  of  the  city.     And,  knowing  that  it  was   beyond  the 
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power  of  the  number  of  persons  constituting  the  board  to  dis- 
charge all  of  the  duties,  and  perform  the  labor  necessary  to  the 
end  sought,  the  legislature  conferred,  as  it  is  seen,  large  discre- 
tionary powers,  in  determining  the  policy  to  be  adopted,  and 
the  means  to  be  employed  to  preserve  the  health.  They  were 
required  to  act  for  that  purpose,  and  to  adopt  the  necessary 
means  for  its  accomplishment.  In  doing  so,  they  are  autho- 
rized to  adopt  by-laws  for  the  purpose,  and  for  the  government 
of  their  officers  and  agents. 

If  it  was  not  designed  that  they  should  employ  agents  neces- 
sary to  carry  out  the  objects  of  the  law,  why  authorize  them  to 
make  by-laws  to  govern  their  officers  and  agents  ?  The  general 
assembly  manifestly  understood  that  they  had  conferred  such 
power,  when  they  said  power  was  conferred  upon  them  neces- 
sary to  promote  or  preserve  the  health,  or  improve  the  sanitary 
condition,  of  the  city.  The  enactment  leaves  them  to  exercise 
a  large  descretion  in  the  employment  of  the  means  which  they 
believed  best  calculated  to  attain  the  object.  If  they  believed 
it  could  be  best  done  by  by-laws  operating  on  the  citizens,  they 
could  adopt  them  ;  or,  if  they  believed  it  was  necessary  to  act 
through  agents,  they  could  appoint  them  and  prescribe  their 
duty;  or,  if  it  was  deemed  necessary,  they  could  employ  both 
means. 

That  it  was  important,  In  the  discharge  of  their  extensive 
duties,  that  the  board  of  health  should  be  well  informed  as  to 
existing  causes  of.  disease,  and  the  best  mode  of  their  removal, 
there  can  be  no  doubt ;  and  who  more  proper  to  examine  and 
report  such  causes,  and  the  means  of  removing  them,  than 
physicians,  who,  of  all  others,  should  be  the  most  competent,  and 
best  calculated,  from  their  medical  education  and  practice,  to 
render  valuable  assistance  to  the  board  ?  Of  all  others,  it  would 
be  expected  that  the  board  would  avail  themselves  of  the 
assistance  of  phj^sicians  of  experience  in  the  healing  art.  We 
are,  therefore,  of  the  opinion  that  the  board  of  health  had 
power  to  appoint  relator  sanitary  inspector,  and  that  the  city, 
having  provided  the  means  which  were  in  the  hands  of  appel- 
lant to  pay  him  for   his   services,    the  court   below  decided 


1867.]  LiEBENSTEiN  V.  Baltic  Fiue  Ins.  Co.  301 


Syllabus. 


correctly  in  awarding  the  peremptory  writ  of  mandamus  for 
its  payment ;  and  the  judgment  must  be  aflarmed. 

Judgment  affirmed. 


Henry  Liebenstein 

V. 

The  Baltic  Fire  Insurance  Company. 

1.  Insurance  —  of  the  policy  — description  of  property.  Insurance  effected 
on  stock  "  contained  in  a  chair  factory,  situated  on  Superior  street,"  included 
not  only  the  stock  in  the  main  building,  where  the  manufacturing  was  done, 
but  also,  that  in  the  engine  building,  which  was  appurtenant  to  it,  and  con- 
nected with  it  by  a  platform,  and  by  the  belting  passing  from  the  engine  to 
the  machinery  contained  in  the  main  building  ;  both  buildings  being  neces- 
sary to  constitute  the  "  factory," 

2.  Same  —  tlie  term,  "factory"  defined  —  may  apply  to  several  huildings  when 
used  for  one  purpose.  The  term  "  factory  "  does  not  necessarily  mean  a  single 
building,  but  may  apply  to  several,  where  they  are  used  in  connection  witli 
each  other  for  a  common  purpose,  and  stand  together  in  the  same  inclosure. 

3.  Former  decision.  The  case  of  The  Peoria  Marine  &  Fire  Ins.  Co.  v. 
Lewis,  18  111.  562,  referred  to  as  an  authority  in  point. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
Erastus  S.  Williams,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  the  appellant 
against  appellee,  in  the  court  below,  on  a  policy  of  insurance 
against  loss  or  damage  from  fire,  in  the  sum  of  $1,250.  The 
cause  was  tried  by  the  court,  who  found  for  the  defendant, 
whereupon  an  appeal  was  taken  to  this  court.  The  further 
facts  in  this  case  are  fully  stated  in  the  opinion. 

Messrs.  Eosenthal  &  Pence  and  Mr.  Wm.  Hopkins,  for  the 
appellant. 

Messrs.  AsAY  &  Lawrence,  for  the  appellee. 

Mr.  Justice  Laweence  delivered  the  opinion  of  the  Court: 
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The  appellant,  being  engaged  in  the  manufacture  of  chairs, 
effected  an  insurance  with  the  appellee  on  property  described 
in  the  policy  as  "  chair  lumber,  and  such  other  stock  as  is 
usually  used  in  a  chair  inanufactory,  contained  in  their  chair 
factory,  situated  on  Superior  street,  between  Kingsbury  and 
Roberts  streets,  Chicago,  Illinois."  The  establishment  consisted 
of  a  main  building,  in  which  about  thirty  men  were  employed, 
and  which  also  contained  the  machinery,  and  an  engine  house 
about  twenty  feet  square,  standing  ten  feet  in  the  rear  of 
the  main  building  and  connected  with  it  by  a  platform  eight 
feet  wide,  and  by  the  belting  passing  from  the  engine  to  the 
machinery,  and  the  board  covering  of  the  belt.  There  was  also 
a  shed  some  fifty  feet  distant.  The  second  story  of  the  engine 
house  was  used  as  a  drying  room  for  the  chair  stufi"  after  it  had 
been  worked.  A  fire  caught  in  the  engine  house  and  con- 
sumed a  portion  of  this  material.  The  only  question  presented 
by  the  record  is,  whether  the  property  thus  destroyed  falls 
within  the  description  used  in  the  policy ;  in  other  words, 
whether  the  property  in  the  engine  house  was  properly  de- 
scribed as  "  contained  in  the  chair  factory,  situated  on  Superior 
street."  That  it  was  the  intent  of  the  appellant  to  insure  the 
lumber  in  the  drying  house,  under  this  description,  can  hardly 
be  doubted.  By  the  same  policy  an  insurance  was  efiected  on 
similar  property  in  the  shed  above  mentioned,  but  for  less  than 
half  the  sum  insured  on  the  property  in  the  factory.  The 
main  building  was  occupied  with  machinery  and  workmen, 
and  the  mass  of  the  material  worked  up  while  green,  and 
going  through  the  drying  process  before  being  made  into  chairs, 
must  have  been  stored  in  this  building,  and  the  appellant 
undoubtedly  supposed  he  was  insuring  it  under  the  description 
of  "  chair  lumber,  and  such  other  stock  as  is  usually  used  in  a 
chair  manufactory."  Was  there  any  misdescription  or  mis- 
representation as  to  its  locality  on  the  part  of  the  assured  ? 

It  is  contended,  in  behalf  of  the  appellee,  that  the  policy 
cannot  be  construed  as  covering  lumber  and  stock  in  both  the 
main  building  and  that  occupied  by  the  engine,  and  that  we 
must  decide  to  which  of  these  buildings  the  description  most 
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appropriately  applies.  But  we  are  of  opinion  tliat  the  phrase 
*'  stock  contained  in  the  chair  factory"  included,  not  only  stock 
in  the  main  building  in  which  the  men  and  raachinerj^  worked, 
but  also  that  in  the  engine  building,  which  was  appurtenant  to 
the  other,  and  connected  with  it  in  the  manner  we  have  above 
described.  Both  buildings  were  necessary  to  constitute  "  the 
factory."  The  saws,  planers,  lathes  and  other  machines  de- 
scribed by  the  witness,  were  in  one  building,  and  the  engine, 
which  kept  all  this  machinery  in  motion,  was  in  the  other,  and 
both  were  equally  component  parts  of  the  factory.  The 
destruction  of  either  would  have  put  an  end  to  its  operations. 
The  word  "  factory"  does  not  necessarily  mean  a  single  building 
or  edifice,  but  may  apply  to  several,  where  they  are  used  in 
connection  with  each  other,  for  a  common  purpose,  and  stand 
together  in  the  same  inclosure.  This  is  popular  usage,  and 
also  that  of  the  lexicographers.  Webster  defines  the  term  as 
"  a  building,  or  collection  of  buildings,  appropriated  to  the 
manufacture  of  goods."  See,  also,  Peoria  Marine  &  Fire  Ins. 
Co.  V.  Lewis,  18  111.  562. 

We  are  clearly  of  opinion,  that  lumber  in  either  of  these 
buildings  was  strictly  "  contained  in  the  chair  factory,"  and 
therefore  within  the  language  of  the  policy,  and  when  the 
assured  represented  the  lumber  as  in  the  factory,  the  company 
had  no  right  to  suppose,  and  indeed  could  not  have  supposed, 
that  that  term  meant  only  one  of  these  buildings,  to  the  exclu- 
sion of  the  other.     We  must  reverse  the  judgment. 

Judgment  reversed. 


Henry  Liebenstein 
^TNA  Insurance  Company. 

Insurance  —  of  the  policy  —  description  of  property.  A  policy  of  insiirance 
on  a  stock  "  contained  in  the  two  story  frame  building  occupied  by  the  assured 
as  a  chair  manufactory  situated  on  the  north  side  of  Superior  street,"  etc., 
covers  only  such  stock  as  is  contained  in  the  specific  building  named  in  the 
policy. 
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The  facts  in  the  case  sufficiently  appear  in  the  opinion. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Erastus  S.  Williams,  Judge,  presiding. 

Messrs.  Rosenthal  &  Pence  and  Mr.  William  Hopkins,  for 
the  appellant. 

Mr.  J.  A.  Sleeper,  for  the  appellee. 

Mr,  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

TJiis  case  is  in  all  respects  identical  with  that  of  Liedenstein 
V.  The  Baltic  Insurance  Company^  ante^  p.  301,  and  Same  v.  TJie 
Metropolitan  Insurance  Company  of  New  YorJc,  post,  p.  305, 
to  which  we  refer  for  a  statement  of  the  facts,  except,  that 
the  property  insured,  instead  of  being  described  as  con- 
tained in  the  factory  of  appellant,  as  in  those  cases,  was 
described  as  "  contained  in  the  two  story  frame  building 
occupied  by  the  assured  as  a  chair  manufactory,  situated  on 
the  north  side  of  Superior  street,"  etc.  We  had  no  hesitation 
in  holding,  in  those  cases,  that  the  term  "  factory  "  included 
both  tlie  main  building,  in  which  the  work  was  done,  and  the 
two  story  building  ten  feet  distant,  used  for  the  engine  and  for 
a  dry  house,  and  that  those  policies  covered  the  stock  in  both 
buildings.  But  the  language  of  this  policy  is  wholly  different. 
The  risk  in  this  case  was  expressly  taken  on  the  lumber  and 
stock  contained  in  a  certain  frame  building,  and  we  cannot 
extend  that  risk  so  as  to  make  it  cover  stock  not  contained  in 
the  specific  building  to  which  reference  was  had  in  the  policy. 
The  company  might  have  been  willing  to  have  insured  the 
stock  in  both  buildings  at  the  same  rate,  or  they  might  have 
charged  a  higher  rate  for  insurance  on  the  rear  building,  on  the 
ground  that  the  presence  of  the  engine  and  boilers  there  created 
a  greater  risk.  But  whether  they  would  have  insured  on  the 
stock  in  both  buildings  or  not,  at  the  same  rate,  they  did,  in 
fact,  insure  only  on  the  stock  in  one  of  them.  That  was  their 
contract,  and  by  their  contract  their  liability  must  be  deter- 
mipp.d.     Tt  is  like  the  case  of  Moadinger  v.  Mechanics'  Fire 
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I7i8.  Co.,  2  Hal],  N.  Y.  490,  where  the  court  held,  that  a  policy 
on  a  baker's  stock  "  contained  in  a  frame  dwelling  house  and 
bake  house,  front  and  rear,  situate  at  No.  17  Thames  street," 
did  not  cover  flour  stored  in  a  shed  leading  from  the  bake-house 
to  the  front  house. 

The  question,  then,  is,  to  which  of  these  two  buildings  does 
the  policy  apply?     All  doubt  is  removed  by  the  fact,  that  tlie 
building  referred  to  in  the  policy  is  described  therein  as  tljat 
occupied  as  a  chair  manufactory,  and  the  evidence  shows  it  was 
the  main  building,  in  which  the  machinery  ran,  and  in  whiclx 
about  thirty  men  worked,  that  was  called  the  chair  factory  as 
distinguished  from  the  engine  house.     It  was  probably  designed 
by  the  appellant  to  cover  both  buildings,  as  the  policy  applies 
to  the  "  engine,  boiler,  fixtures,  tools,  machinery,  lumber  and 
such  other  stock  as  is  usually  used  in  chair  manufactories," 
and  a  portion  of  these  things  were  in  the  main  building,  and 'a 
part  in  the  engine  house.     But  in  the  policy  they  are  described 
as  "  all  contained  in  the  two  story  frame  building  occupied  bv 
the  assured  as  a  chair  manufactory,  situated  on  the  north  side  of 
Superior  street,"  in  Chicago,  and  when  we  inquire  to  which 
of  these  frame  buildings  the  policy  must  be  applied,  we  find 
that  the  main   and  front  building  is  the  only  one  answering 
completely  all  the  calls  in  the  policy.     It  was  property  con- 
tained in  that  building  that  the  company  insured,  and  no  other, 
and  that  property  was  not  injured.     The  judgment  must  be 
affirmed. 

Judgment  affirmed. 


Henky  Liebenstein 


v. 


The  Metropolitan  Insurance  Company  of  the  City 
OF  New  York. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
E.  S.  Williams,  Judge,  presiding. 
20  —  4oTH  III. 
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Messrs.  Kosbnthal  &  Pence,  and  Mr.  William  Hopkins,  for 
the  appellant. 

Messrs.  Asat  &  Laweenoe,  for  the  appellee. 

Per  OuEiAM :  This  case  is  in  all  respects  identical  with  that 
of  Liebenstein  v.  The  Baltic  Fire  Ins.  Co.^  ante,  p.  301,  and  the 
opinion  in  that  case  will  apply  in  this.  The  judgment  is 
reversed  and  the  cause  remanded. 

Judgment  reversed. 


Jonathan  Depuy 

V. 

Daniel  J.  Schuyler. 

1.  Promissory  NOTES  —  assignment  prima  facie  hona  fide.  The  indorsee  of 
a  promissory  note,  in  the  absence  of  proof  to  the  contrary,  is  presumed  to 
have  taken  it  in  the  due  course  of  trade,  before  maturity,  for  value  and  bona 
•fide.  A  person  questioning  the  fairness  of  the  transaction,  to  defeat  a  recov- 
ery, must  prove  that  it  was  not  for  value,  or  that  it  was  made  for  fraudulent 
purposes. 

2.  Former  decisions.  WigMman  v.  Hart,  37  111,  123 ;  Mulford  v.  Shepard, 
1  Scam.  583,  referred  to. 

3.  Promissory  notes  —  indorsement  loithout  date — presumption  —  tTuit  it 
was  indorsed  before  maturity.  Where  a  note  is  indorsed  without  date,  the 
presumption  of  law  is,  that  it  was  indorsed  before  it  became  due.  To  defeat 
a  recovery,  the  maker  can  only  show,  that  the  original  execution  of  the  note 
was  obtained  by  fraud  and  circumvention. 

4.  Same  —  wJiat  fraud  will  vitiate,  in  hands  of  an  assignee.  The  fraud 
which  will  vitiate  a  negotiable  note  in  the  hands  of  an  assignee,  who  has  no 
notice  of  the  fraud,  must  be  in  obtaining  the  making  or  executing  of  the 
note,  not  in  relation  to  the  consideration. 

5.  Former  decisions.  Mulford  v.  Shepard,  1  Scam.  583,  and  Woods  v. 
nines,  id.  103,  referred  to. 

6.  AppEAii  bonds  —  in  appeals  from  justice  of  the  peace  —  no  stamp  re- 
quired. In  an  appeal  from  a  justice  of  the  peace,  there  being  a  stamp  on  the 
summons  by  which  the  appellee  was  brought  into  court,  no  stamp  was  neces- 
eary  upon  the  appeal  bond,  as  that  was  not  process. 
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Appeal  from  the  Circuit  Court  of  Lee  county ;  the  Hon. 
W.  W.  Heaton,  Judge,  presiding. 

This  was  an  action  in  assumpsit,  originally  brought  by  the 
appellee,  before  a  justice  of  the  peace,  against  the  appellant,  on 
a  negotiable  note,  made  by  him,  and  payable  to  the  Union  Dis- 
patch company,  or  bearer,  and  indorsed  by  the  said  company 
to  the  appellee.  On  the  trial  before  the  justice,  judgment  was 
rendered  in  favor  of  appellant,  and  appellee  took  an  appeal  to 
the  Circuit  Court  of  Lee  county,  where  a  trial  was  had  before  a 
jury,  which  resulted  in  a  verdict  and  judgment  for  appellee, 
whereupon  an  appeal  was  taken  to  this  court.  The  further 
facts  in  the  case,  necessary  to  an  understanding  of  it,  are  given 
in  the  opinion. 

Messrs.  Goodwen"  &  "Willla.ms,  for  the  appellant. 

Messrs.  Chakters  &  Truesdell,  for  the  appellee. 

Mr.  Chief  Jusiice  Breese  delivered  the  opinion  of  the  Court: 

It  is  unnecessary  to  discuss  the  questions  made  on  this 
record,  as  the  established  doctrine  of  this  State  as  to  nego- 
tiable paper  is,  that  the  indorsee  of  a  note,  in  the  absence  of 
proof  to  the  contrary,  is  presumed  to  have  taken  it  in  the  due 
course  of  trade,  and  before  maturity,  and  for  value  and  hona 
jlde.  A  person  questioning  the  fairness  of  the  transaction,  to 
defeat  a  recovery,  must  prove  that  it  was  not  for  value,  or  that 
it  was  made  for  a  fraudulent  purpose.  Wiglitman  v.  Hart^  37 
111.  123;  Mulford  v.  Shepard,  1  Scam.  583. 

The  indorsement  in  this  case  being  without  date,  the  pre- 
sumption of  law  is,  that  it  was  made  before  the  note  became 
due,  and  the  maker  can  only  show,  in  such  case,  to  defeat  a 
recovery,  that  the  original  execution  of  the  note  was  obtained 
by  fraud  and  circumvention  {Mohley  v.  Ryan^  14  111.  51) ;  and 
what  constitutes  this  fraud  and  circumvention  is  explained  by 
this  court  in  Woods  v.  Hynes^  1  Scam.  103,  and  Mtijford  v. 
Shepard,  supra.     It  must  consist  in  obtaining  the  making  or 


308  Rees  et  al.  v.  Spruance.  [Sept.  T., 

Syllabus. 

executing  the  note,  not  in  relation  to  the  consideration.  Adams 
V.  Wooldridge,  3  Scam.  255 ;  Easter  v.  Minard,  26  111.  494. 

On  the  point  that  no  ^tamp  was  affixed  to  the  appeal  boiul^ 
on  taking  an  appeal  from  the  justice  of  the  peace,  we  have  to 
say,  there  was  a  stamp  on  the  summons  by  which  the  appellee 
was  brought  into  court,  and  no  stamp  was  necessary  upon  tlie 
bond,  as  that  was  not  process. 

There  being  no  error  in  the  record,  the  judgment  is  affirmed. 

Judgment  affirmed. 


James  H.  Kees  and  Enos  Aykes 

V. 

Harmon  Spruance. 

1.  Brokers  —  contract.  If  tlie  owner  of  property  engages  a  broker  to  assist 
him  in  making  a  sale  thereof,  and.  stipulates  that  no  commissions  shall  be 
paid  unless  a  certain  price  is  procured,  such  contract  would  of  course  be  the 
measure  of  the  rights  and  obligations  of  the  parties.  If  the  broker  does  not 
find  a  purchaser  who  will  give  the  price  fixed,  he  does  not  earn  his  commis- 
sions. If  he  does  find  one  thus  willing,  he  would  be  entitled  to  his  commis- 
sions, and  the  owner  of  the  property  could  not  defeat  his  claim  by  voluntarily 
selling  to  the  purchaser  thus  found,  at  a  less  price. 

2.  But  a  broker  who  has  acted  under  such  a  contract  must,  in  order  to  main- 
tain an  action  for  his  commissions,  prove  that  he  had  found  a  purchaser  ready 
to  give  the  required  price. 

3.  If  the  owner  of  property  employs  a  broker  to  make  sale,  or  to  find  a  pur 
chaser,  without  any  special  agreement  as  to  commissions,  although  he  may 
name  the  price  at  which  the  property  is  to  be  sold,  and  authorizes  its  sale  only 
at  that  price,  yet  if  the  broker  finds  a  purchaser  to  whom  the  owner  decides  to 
sell  at  a  less  price,  the  broker  would  undoubtedly  be  entitled  to  compensation 
for  the  services  rendered. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county ;  the 
Hon.  Erastus  S.  Williams,  Judge,  presiding. 

This  was  an  action  brought  by  the  plaintiffs  against  the 
defendant  to  recover  commissions  on  the  sale  of  real  estate. 
The  verdict  and  judgment  were  against  the  plaintiffs.    The  case 
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is  brought  to  this  court  by  writ  of  error.     The  facts  appear  in 
tlie  opinion. 

Mr.  F.  PuLVER,  for  the  plaintiffs  in  error. 

Mr.  E.  W.  Evans,  for  the  defendant  in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  by  Kees  and  Ayres  against 
i  pruance,  to  recover  commissions  for  the  sale  of  real  estate* 
1  he  plaintiffs  put  the  defendant  on  the  stand  as  a  witness,  who 
testified  that  he  told  Rees,  who  met  him  on  the  street  and 
inquired  of  him  in  regard  to  the  property  (a  house  on  Wabash 
avenue,  in  the  city  of  Chicago),  that  he  would  sell  it  so  as  to 
net  him  $20,000 ;  that  if  Rees  could  sell  it.  for  $20,500,  he 
might  have  the  $500 ;  that  this  was  the  only  conversation  he 
ever  had  with  Rees  on  the  subject ;  that  some  months  there- 
after he  sold  the  property  to  Mr.  Gridley  for  $19,500;  that 
Mr.  Gridley  came  to  his  house  in  the  evening,  and  said  he  had 
come  from  Rees,  from  whom  he  had  learned  the  property  was 
for  sale ;  that  he  knew  Rees  was  a  real  estate  broker,  and  kept 
an  office  for  the  sale  of  real  estate,  but  he  never  authorized 
him  to  sell  this  property. 

The  plaintiffs  asked  the  following  instruction  : 

"  The  jury  are  instructed,  that,  if  the  defendant  placed  the 
property  sold  in  the  hands  of  the  plaintiffs  for  sale,  or  gave 
them  authority  to  sell,  and  that  afterward  a  purchaser  was 
sent  by  the  plaintiffs  to  defendant,  with  whom  defendant  made 
a  bargain  for  the  sale  of  the  property,  and  to  whom  it  was 
actually  sold,  that  then  the  plaintiffs  are  entitled  to  their  com- 
missions." 

This  instruction  the  court  refused,  but  instead  thereof  gave 
the  following : 

"  The  jury  are  instructed,  that,  if  they  believe,  from  the  evi* 
dfince,  tl  8  defendant  placed  the  property  sold  in  the  hands  of 
the  plai  .tiffs  for  sale,  without  any  special   agreement  as  to 
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terms,  and  that  afterward,  and  while  it  was  so  in  plaintiffs' 
hands,  a  purchaser  was  sent  by  plaintiffs  to  defendant,  with 
whom  defendant  made  a  bargain  for  the  sale  of  the  property, 
and  to  whom  it  was  actually  sold,  that  then  the  plaintiffs  are 
entitled  to  their  commission  upon  such  sale,  provided  that 
there  was  no  express  agreement  or  understanding  between 
defendant  and  plaintiffs  as  to  the  terms  upon  which  the  sale 
should  be  made." 

If  the  owner  of  property  engages  a  broker  to  assist  him  in 
making  a  sale  thereof,  and  stipulates  that  no  commissions  shall 
be  paid  unless  a  certain  price  is  procured,  such  contract  would 
of  course  be  the  measure  of  the  rights  and  obligations  of  the 
parties.  If  the  broker  does  not  find  a  purchaser  who  will  give 
the  price  fixed,  he  does  not  earn  his  commissions.  If  he  does 
find  one  thus  willing,  he  would  be  entitled  to  his  commissions, 
and  the  owner  of  the  property  could  not  defeat  his  claim  by 
voluntarily  selling  to  the  purchaser  thus  found,  at  a  less  price. 
Such  an  act  would  be  a  fraud  upon  the  broker.  But  the  broker 
who  has  acted  under  such  a  contract  must,  in  order  to  maintain 
an  action  for  his  commissions,  prove  that  he  had  found  a  pur- 
chaser ready  to  give  the  required  price. 

But  if  the  owner  of  property  employs  a  broker  to  make  sale, 
or  to  find  a  purchaser,  without  any  special  agreement  as  to 
commissions,  although  he  may  name  the  price  at  which  the 
property  is  to  be  sold,  and  authorize  its  sale  only  at  that  price, 
yet,  if  the  broker  finds  a  purchaser  to  whom  the  owner  decides 
to  sell  at  a  less  price,  the  broker  would  undoubtedly  be  entitled 
to  compensation  for  the  services  rendered.  Such  compensation 
might  be  less  than  the  full  commissions  of  brokers,  who  have 
sold  at  the  full  price  demanded  by  the  owner,  but  the  broker 
has  nevertheless  rendered  the  owner  a  service  in  finding  him  a 
purchaser  whom  he  chose  to  accept,  and  should  receive  a  rea 
Bonable  compensation,  unless  precluded  by  the  terms  of  his  con- 
tract of  employment. 

Although  the  instruction  given  in  this  case  was  not  as  pre- 
cise as  it  should  have  been,  we  do  not  think,  on  an  examination 
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of  the  evidence,  it  can  have  misled  the  jury.  It  laid  down  no 
incorrect  rule,  and  can  onl}^  be  objected  to  as  not  being  suffi- 
ciently specific.  But,  on  lexaniining  the  evidence,  we  find  there 
was  no  employment  of  the  plaintiffs,  as  brokers.  The  witness 
expressly  denies  that,  and  says  he  merely  told  Rees,  on  the 
street,  he  might  have  all  he  could  get  for  the  property,  over  a 
certain  sum.  This  offer  he  would  doubtless  have  made  to  any 
one,  and  it  did  not  amount  to  an  employment  of  the  services 
of  the  broker.  If  the  plaintiffs  had  proven  that  the  purchaser 
sent  by  them  to  the  defendant  was  ready  to  give  more  than  the 
$20,000,  he  would  have  been  entitled  to  recover  such  excess,  as 
his  commissions.  But  no  proof  of  that  sort  was  made,  and  the 
property  was  actually  sold  for  $500  less  than  the  price  named  to 
the  broker.  We  can  not  hold  that  a  mere  proposition  of  this  sort, 
made  upon  the  street,  in  reply  to  a  question  asked  by  a  broker 
about  the  price  of  a  certain  property  understood  to  be  for  sale, 
amounts  to  an  employment  of  the  broker,  so  as  to  entitle  him 
to  commissions  on  whatever  price  the  property  might  bring. 
The  defendant,  it  is  true,  found  a  purchaser  through  informa- 
tion furnished  by  the  broker,  and  would  seem  to  be  under  a 
moral  obligation  to  give  him  a  reasonable  compensation  for  the 
services  thus  rendered  ;  but,  as  he  had  never  employed  him,  the 
obligation  is  of  that  imperfect  character  which  the  law  can  not 
enforce.     The  judgment  must  be  affirmed. 

Judgment  affirmed. 


The  Chicago  and  Great  Eastern  Railway  Company 

V. 

John  S.  Vosburgh. 

1.  Contract  —  compensation — parol  evidence.  Where  a  contract  is  made 
for  doing  work,  in  which  the  compensation  is  fixed,  parol  evidence  cannot  be 
admitted  to  show  the  work  was  of  less  value.  The  compensation,  being  a  part 
of  the  agreement,  cannot  be  altered  or  varied. 
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2.  If  other  work  is  done  than  that  embraced  in  or  provided  for  by  the  agree- 
ment, and  of  a  character,  the  value  of  which  cannot  be  fixed  by  the  price  agreed 
to  be  paid  by  the  contract,  then  it  is  competent  to  show  what  the  extra  work 
Avas  worth. 

3.  Same — construction.  Where  a  builder  undertakes  to  construct  a  build- 
ing according  to  a  plan,  which  is  afterward  changed  by  agreement  of  the  par- 
ties, so  as  to  require  more  materials  and  labor  than  was  specified,  and  no  agree 
ment  was  made  in  reference  to  the  price  of  extra  work,  it  would  be  inferred, 
that  the  price  agreed  iu  the  original  contract  would  govern  in  determining  the 
compensation 

4.  If  the  plan  under  which  work  was  to  be  done  by  contract  was  so  changed 
as  to  embrace  some  other  description  of  work  not  contemplated  by  the  original 
contract,  then  the  contractor  would  be  entitled  to  recover  according  to  the 
reasonable  worth  of  such  extra  work. 

5.  Where  a  contract  for  building  an  embankment  was  silent  as  to  where  the 
contractor  was  to  get  the  earth,  and  the  parties  themselves  gave  a  construction 
of  it,  they  will  be  bound  by  it. 

6.  New  trials — juries.  It  is  the  province  of  the  jury  to  weigh  and  con- 
sider all  the  evidence,  and  to  give  it,  and  each  part  of  it,  such  Aveight  as  they 
may  deem  it  entitled  to  receive. 

7.  The  court  will  not  disturb  the  verdict  of  a  jury  where  there  is  a  conflict 
of  BA-idence,  and  the  verdict  is  not  manifestly  against  the  evidence. 

8.  Same  —  surprise.  In  applications  for  new  trials  on  the  ground  of  sur- 
prise, it  is  not  only  necessary  that  the  party  was  surprised,  but  that  it  was  in 
a  material  matter,  and  that  it  produced  injury ;  and  that  it  was  not  the  conse- 
quence of  neglect  or  inattention  on  the  part  of  the  party  surprised ;  also,  that 
he  used  all  reasonable  efforts  to  overcome  the  evidence  which  worked  the  sur- 
prise ;  or  that  it  was  not  within  his  power  to  have  done  so  by  the  employment 
of  reasonable  diligence. 

Appeal  from  the  Superior  Court  of  Chicago ;  ths  Hon.  John 
A.  Jameson,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  bj  John  S.  Yos- 
burgh,  against  the  Chicago  and  Great  Eastern  Railway  com- 
pany, iu  the  Superior  Court  of  Chicago,  to  recover  for  work 
and  labor  done,  and  matei'ials  furnished,  in  the  construction  of 
an  embankment. 

The  cause  was  tried  before  the  court  and  jury,  and  a  verdict 
found  for  the  plaintiff,  and  his  damages  were  assessed  at 
15,639.42.     A  motion  for  a  new  trial  was  overruled,  and  judg- 
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ment  rendered  upon  the  verdict.     The  defendants  appealed  to 
this  court. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Mr.  E.  Walker,  and  Messrs.  Jones  &  Gardner,  for  the  ap- 
pellants. 

Messrs.  Garrison  &  Blanchard,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  by  appellee,  in  the 
Superior  Court  of  Chicago,  against  appellants,  to  recover  for 
work  and  labor  done  and  materials  furnished.  The  plea  of  the 
general  issue  was  filed,  and  a  trial  had  before  the  court  and  a 
jury,  resulting  in  a  verdict  for  appellee  of  $5,639.42.  A 
motion  for  a  new  trial  was  entered,  which  the  court  over- 
ruled, and  rendered  a  judgment  on  the  verdict,  and  to  reverse 
it  the  case  is  brought  to  this  court  by  appeal.  The  errors  as- 
signed are  in  sustaining  the  objection  made  by  plaintiff  to  the 
evidence  offered  by  defendants,  and  in  excluding  testimony 
sought  to  be  introduced  by  him ;  that  the  verdict  is  against  the 
law  and  the  evidence,  and  that  a  new  trial  should  have  been 
granted  by  reason  of  surprise  to  defendants  below  on  the  trial. 

On  the  trial  below,  appellant  asked  a  witness,  "  what  was 
the  fair  value  of  the  work  which  Mr.  Hudson  proposed  to  have 
you  do."  It  is  insisted  that  this  witness  had,  before  appellee 
made  the  contract,  examined  the  work  with  a  view  of  himself 
contracting  for  its  performance,  and  was,  therefore,  supposed 
to  be  acquainted  with  the  value  of  the  labor  necessary 
to  its  performance.  But  this  evidence  was  not  proper,  even 
if  it  referred  to  the  same,  as  appellee  did  the  work  under  a 
special  contract,  and  the  damages  must  be  measured  by  that 
agreement.  Appellants  liad  no  right  to  prove  to  the  jury  that 
tlie  work  embraced  in  the  contract  was  worth  less  than  they 
agreed  to  pay  for  its  performance.  This  question  was  not 
directed  to  what  was  claimed  to  have  been  work  done  outside 
of  the  contract,  and  under  a  new  agreement.  Nor  did  this 
question  identify  the  particular  work.     It  does  not  appear  that 
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the  question  referred  to  the  labor  performed  by  appellee.  For 
aught  that  appears  from  the  question,  it  may  have  been  some 
other  and  entirely  different  from  that  performed  by  him.  This 
question  was,  therefore,  improper,  and  no  error  was  committed 
in  rejecting  it. 

Appellants  then  offered  to  read  a  description  of  the  work,  as 
specified  in  the  contract,  to  this  witness,  and  then  to  ask  him 
whether  he  was  applied  to  by  the  company  to  perform  the  same 
work,  and  if  so,  what  it  was.  worth  at  the  time  of  making  the 
agreement.  While  this  would  have  identified  the  work  as  the 
same,  still  it  would  have  been  liable  to  the  objection  that  it 
proposed  to  fix  a  different  mode  for  ascertaining  the  value  of 
the  labor  from  that  specified  and  agreed  upon  by  the  parties 
in  their  written  contract.  The  question  had  no  reference  to 
what  was  claimed  to  have  been  done  outside  of  the  agreement. 
So  far  as  labor  was  performed  under  the  agreement,  it  and  it 
alone  must  control  in  fixing  the  compensation  agreed  to  be 
paid.  This  is  a  rule  that  has  uniformly  governed.  It  enters 
into  and  forms  a  part  of  the  agreement  as  fully  as  any  other 
portion  of  the  contract,  and  cannot  be  altered  or  varied. 

So  far  as  other  work  was  done  not  embraced  in  or  provided 
for  by  the  agreement,  and  of  a  character  the  value  o£  which 
could  not  be  fixed  by  the  price  agreed  to  be  paid  by  the  con- 
tract, then  a  different  rule  would  prevail,  and  the  person 
performing  it  would  recover  according  to  its  value.  But  where 
the  extra  labor  performed  is  of  the  same  character  as  other 
portions  agreed  for,  and  the  price  epecitied,  it  will  be  inferred 
that  the  additional  work  is  to  be  paid  for  at  the  same  rate. 
But  labor  of  a  different  character  could  not  have  been  intended 
to  be  goverened  by  rates  fixed  for  other  kinds  of  labor.  If  a 
builder  were  to  undertake  to  construct  a  building,  and  the  plan 
were,  by  consent  of  the  parties,  changed  so  as  to  require  the  use 
of  more  materials  and  labor  than  was  specified,  and  no  agree- 
ment was  made  in  reference  to  the  price  of  extra  work,  it  would 
be  inferred  that  the  price  fixed  for  furnishing  the  materials  and 
labor  by  the  contract  was  intended  to  govern. 

If,  however,  the  plan  were  so  far  changed  as  to  embrace 
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some  other  description  of  work  not  contemplated  by  the 
original  contract,  then  the  builder  would  be  entitled  to  recover 
according  to  its  reasonable  worth. 

If,  in  this  case,  permission  was  given  to  appellee  to  take 
earth  from  a  particular  place,  and  he  contracted  with  a  view 
to  that  permission,  he  had  a  right  to  insist  upon  taking  it  from 
that  place.  And  if  the  company  were  to  furnish  the  earth 
(and  it  seems  they  so  understood  the  agreement,  as  they  pro- 
cured it,  in  part  at  least,  from  the  officer  having  charge  of  the 
canal),  then  they  have  no  right  to  insist  that  appellee  should 
have  furnished  it  under  the  agreement.  It  is  true,  the  con- 
tract is  silent  as  to  which  party  was  to  furnish  the  earthy 
but  the  parties  themselves  gave  a  construction  to  the  agree- 
ment, and  they  should  be  bound  by  it.  And,  when  the  agent 
of  the  company  directed  appellee,  when  he  first  entered  upon 
the  performance  of  the  agreement,  where  to  obtain  the  earth 
for  the  work,  and  he  commenced  at  that  place,  it  must  be 
understood  that  they  gave  the  construction  to  the  agreement 
that  the  necessary  earth  was  to  be  taken  from  that  place,  un- 
less from  any  thing  then  said  it  can  be  inferred  that  such  was 
not  the  understanding.  And,  so  far  as  we  can  see  from  this 
record,  no  other  place  was  at  that  time  spoken  of  where  any 
portion  of  the  earth  was  to  be  procured.  If,  then,  such  was 
the  understanding,  appellee  had  the  right  to  insist  that  the 
earth  should  come  from  that  place  to  complete  the  contract 
for  the  embankment.  And  if  he  was  required  to  take  it  from 
a  more  distant  place,  he  had  the  right  to  refuse,  unless  he 
should  be  compensated  for  the  additional  labor  and  expense 
which  such  a  change  would  involve. 

Such  a  change  was  not  a  part  of  the  original  agreement.  It 
was  outside  of  it,  as  construed  by  the  parties  themselves,  and 
formed  the  proper  subject  of  a  new  agreement.  It  was  a 
change  of  the  mode  of  executing  the  contract  which  was  not 
strictly  extra  work,  but  was  other  and  additional  work.  If 
this  agreement  required  the  company  to  furnish  the  ground 
from  which  the  earth  necessary  to  make  the  embankment  was 
to  be  taken,  and  they  gave  it  that  construction,  they  were 
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bound  to  furnish  it  within  a  reasonably  convenient  distance. 
The}^  had  no  right  to  require  him  to  go  miles  away  for  the 
earth,  or  any  other  unreasonable  distance.  And  when  they 
insisted  upon  his  doing  so,  he  had  the  right  to  insist  upon 
additional  compensation,  notwithstanding  the  written  agree- 
ment declared  that  he  should  not  charge  for  extra  labor. 

The  clause  in  the  contract  which  prohibits  such  a  claim, 
declares  that  the  contract  was  to  cover  the  entire  work  neces- 
sary to  be  done,  except  some  bridges  which  are  specified. 
Under  this  clause,  appellee  could  not  charge  for  culverts, 
cattle  guards  or  other  parts  of  the  work  necessary  to  complete 
his  contract.  They  were  embraced  within  its  terms.  He 
could  not  say  that  any  portion  of  the  work  was  better  in 
construction  or  in  materials  than  was  .contemplated  by  the 
agreement,  or  that  he  had  constructed  any  part  that  could  or 
might  have  been  omitted,  and  was,  therefore,  entitled  to  extra 
compensation.  From  doing  this,  he  was  prohibited  by  the 
agreement.  Nor  could  appellants  require  him  to  perform  un- 
necessary or  unreasonable  labor  in  the  construction  of  the 
embankment ;  and  if  the  change  in  the  place  for  getting  the 
earth  was  unreasonable,  and  involved  additional  cost,  appellee 
had  the  right  to  receive  additional  compensation  beyond  that 
fixed  by  the  agreement,  equal  to  the  increase  of  expense. 

We  now  come  to  the  consideration  of  the  question,  whether 
the  evidence  sustains  the  finding  of  the  jury.  While  it  depends 
upon  an  estimate  of  amounts  and  values,  yet  the  evidence  is 
contradictory  and  conflicting  as  to  those  amounts  and  values. 
If  the  evidence  of  either  party  is  alone  considered,  there  will 
be  found  to  exist  a  large  difi'erence  in  the  result.  That  of 
appellee  when  so  considered  will  be  found  to  warrant  the  jury 
in  fixing  the  amount  of  damages  found  by  them,  and  if  appel- 
lants' evidence  was  regarded,  and  appellee's  excluded,  the  con- 
clusions arrived  at  by  appellants'  counsel  would  seem  to  follow. 
But  it  was  the  province  of  the  jury  to  weigh  and  consider  all 
of  the  evidence,  and  to  give  it  and  each  part  of  it,  such  weight 
as  they  believed  it  entitled  to  receive.  And,  in  such  a  conflict, 
it  is  not  the  duty  of  the  appellate  court  to  disturb  their  finding. 
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And,  while  we  should  have  been  better  satisfied  had  the  amount 
been  smaller,  and  might  not  have  been  disposed  to  disturb  the 
verdict  even  if  it  had  been  in  favor  of  appellants,  still  we  can- 
not say  in  this  conflict  of  evidence,  that  the  verdict  is  unsus- 
tained  by  proof,  or  that  it  is  so  manifestly  against  the  weight 
of  evidence  that  it  should  be  set  aside. 

As  to  the  surprise  on  appellants  at  the  trial  below,  we  can 
not  discover  that  it  is  established  by  the  affidavits,  or,  if  so, 
that  it  is  of  that  character  that  requires  the  granting  a  new 
trial.  The  counter  afladavit  shows  that  a  larger  amount  than 
the  sum  agreed  upon  in  the  contract  had  been  claimed  and 
demanded  of  the  attorney  of  appellants.  This  certainly  ap- 
prised them  of  the  fact  that  additional  labor  was  claimed ; 
and  they  knew  that  a  change  had  been  made  from  a  nearer  to 
a  more  remote  place  of  getting  earth.  It  was,  therefore,  not 
a  matter  of  much  difficulty  to  see  that  the  additional  sum  must 
have  been  for  the  additional  expense  in  procuring  the  earth. 
Again,  the  affidavit  does  not  disclose  the  fact,  if  it  existed, 
that  Hudson  was  the  only  witness  by  whom  the  condition  of 
the  work  could  be  shown  when  the  change  occurred,  or  that 
there  were  not  otlier  engineers  in  their  employment  at  the 
time,  as  capable  of  making  the  estimates  as  he  was;  or  that 
his  attendance  could  not  have  been  procured  by  the  use  of  the 
telegraph  and  railway  travel  even  after  the  trial  disclosed 
the  ground  relied  upon  for  a  recovery ;  as  it  seems  the  trial 
lasted  three  days.  In  applications  for  new  trials  on  such 
ground,  it  is  not  only  necessary  that  the  party  should  have 
been  surprised,  but  that  it  was  in  a  matter  material  to  the 
issue,  and  that  it  produced  injury  to  the  party ;  that  it  was 
not  the  consequence  of  neglect  or  inattention  on  the  part  of 
the  party  surprised;  also  that  he  used  all  reasonable  efforts  to 
overcome  the  evidence  which  worked  the  surprise,  or  that  it 
was  not  within  his  power  to  have  done  so  by  the  employment 
of  reasonable  diligence.  "We  think  this  affidavit  fails  to  show 
al.  of  these  were  complied  with  by  appellants. 

The  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 
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William  Hague 

V. 

Feank  Porter. 

1.  Ejectment — plaintiff  must  recover  on  tlie  strength  of  his  mon  title.  In 
ejectment  the  plaintiflf  must  recover  on  the  strength  of  his  own  title ;  the 
defendant  can  rely  on  his  possession  in  entire  safety,  and  unless  the  plaintiflf 
shows  a  good  title,  the  defendant  cannot  be  disturbed  in  his  possession,  no 
matter  whether  he  has  title,  or  is  a  mere  intruder  and  trespasser. 

2.  Cleeks  op  County  Coukts  —  successors  of  the  clerks  of  the  county  commis- 
sioners' courts.  The  clerks  of  the  County  Courts  are  the  proper  successors  of 
the  clerks  of  the  county  commissioners'  courts,  and  as  such  are  vested  with 
the  powers  and  duties  conferred  or  imposed  by  former  laws  upon  those  clerks. 

3.  Same — power  to  appoint  deputies.  A  clerk  of  a  County  Court  is  author- 
ized to  appoint  deputies. 

4.  Same  —  certificates  of  magistracy.  A  clerk  of  a  County  Court  can  properly 
certify  to  the  official  character  of  a  magistrate. 

5.  Same — presumptions.  A  certificate  of  magistracy  signed  "  Joseph  Sears, 
clerk,  by  Geo.  L.  Richardson,  deputy,"  was  Jield  valid.  The  court  will  presume 
that  a  party  was  deputy  from  the  fact  of  signing. 

Appeal  from  the  Superior  Court  of  Chicago;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

This  was  an  action  of  ejectment,  brought  by  Porter  against 
Hague,  to  recover  the  possession  of  lot  No.  Y3,  in  the  S.  E.  -J 
of  B.  33  in  the  canal  trustees'  subdivision  of  section  Y,  T.  39, 
N.  E.  14,  E.  of  the  3d  P.  M.,  in  Cook  county.  A  jury  being 
waived,  the  case  was  tried  by  the  court.  The  court  found  the 
defendant  guilty,  and  that  the  plaintiff  is  the  owner  of  the  prem- 
ises in  fee.  Motion  for  new  trial  being  overruled,  the  usual 
judgment  was  rendered.  The  defendant  brought  the  case  to 
this  court  by  appeal. 

The  opinion  states  the  case. 

Mr.  Thomas  Shirley,  for  the  appellant. 
Messrs.  Runyan  &  Aveky,  for  the  appellee. 
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Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  ejectment,  brought  in  the  Superior 
Court  of  Chicago,  by  Frank  Porter,  against  William  Hague,  to 
recover  the  possession  of  lot  73,  in  the  south-east  quarter  of 
block  33,  in  the  canal  trustees'  subdivision  of  section  7,  in  town- 
ship 39  north,  range  14  east,  and  the  issue  was  tried  by  the 
court  by  consent.  A  verdict  was  found  for  the  plaintiff,  and  a 
motion  for  a  new  trial  having  been  overruled  judgment  was 
rendered  on  the  verdict,  to  reverse  which  the  defendant  brings 
the  record  here  by  appeal,  and  makes  several  points,  none  of 
which  are  considered  of  force. 

He  correctly  states  the  rule,  that,  in  ejectment,  the  plaintiff 
must  recover  on  the  strength  of  his  own  title;  the  defendant 
can  rely  on  his  possession  in  entire  safety,  and  unless  the  plaint- 
iff shows  a  good  title  the  defendant  cannot  be  disturbed  in  such 
possession,  no  matter  whether  he  has  title  or  is  a  mere  intruder 
and  trespasser. 

We  have  looked  into  the  evidences  of  title  exhibited  by  the 
plaintiff  and  can  perceive  no  defect.  He  showed  a  connected 
title  from  the  State,  through  the  canal  trustees,  down  to  him- 
self, for  the  premises. 

The  only  objection  worthy  of  consideration,  is  the  certificate 
of  magistracy  attached  to  Alden's  deed  to  Ira  Porter.  It  pur- 
ported to  have  been  executed  and  acknowledged  before  a 
justice  of  the  peace  in  Ogle  county,  and  the  certificate  of 
magistracy,  in  the  form  required  bylaw,  and  by  the  proper  ofii- 
cer,  but  signed,  "  Joseph  Sears,  clerk,  by  Geo.  L.  Eichardson, 
deputy." 

It  is  objected,  that  a  clerk  of  the  County  Court  has  no 
power  to  make  such  a  certificate,  and  certainly  not  by  a  self- 
styled  deputy. 

We  are  referred  by  appellee  to  no  law  conferring  this  power 
expressly,  but  he  contends,  that,  as  most  of  the  papers  coming 
from  the  offices  of  recorders  and  courts  were  signed  by 
deputy,  and  of  which  this  court  will  take  judicial  notice,  will 
not  therefore  question  their  authority  to  do  so,  and  the  addition 
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to  the  certificate  that  it  was  done  by  deputy,  will  be  treated  as 
surplusage.  This  hardly  reaches  the  point  made  by  appellant  — 
his  point  is,  that  the  clerk  of  the  county  himself  has  no  power 
to  make  such  a  certificate,  and  if  he  has  not  it  follows,  of  course, 
liis  deputy  has  no  power.  But  has  not  the  clerk  of  the  County 
Court  the  power  ? 

By  section  6,  of  chapter  47,  the  clerk  of  the  Supreme  Court, 
the  several  clerks  of  the  Circuit  and  county  commissioners' 
courts,  may  appoint  deputies. 

By  the  present  Constitution,  which  became  the  supreme 
law  of  the  State  from  and  after  the  first  day  of  April,  1848,  a 
County  Court  was  provided  for,  to  be  composed  of  one  county 
judge,  and  two  justices  of  the  peacQ.  On  the  12th  of  Feb- 
ruary, 1849,  the  legislature,  to  give  efi'ect  to  this  provision, 
passed  an  act  of  that  date,  entitled  an  act  establishing  county 
courts,  etc.,  which  was  in  force  April  13,  1849.  This  act  pro- 
vided for  the  election  of  clerks  of  that  court,  and  the  court, 
when  established,  superseded  the  county  commissioners'  court, 
for  by  section  15  they  had  exercised  and  possessed  all  the  power, 
jurisdiction  and  authority  of  the  county  commissioners'  court. 

The  clerks  of  the  County  Courts  are,  as  held  by  this  court  in 
The  .People  v.  Thurher,  13  111.  566,  the  proper  successors  of 
the  clerks  of  tlie  county  commissioners'  courts,  and  as  such  are 
vested  with  the  powers  and  duties  conferred  or  imposed  by 
former  laws  upon  those  clerks. 

By  the  act  of  February  22,  1847,  it  is  provided,  when  a 
justice  of  the  peace  takes  an  acknowledgment  of  a  deed  for 
lands  lying  out  of  his  county,  then  the  certificate  of  the  clerk 
of  the  county  commissioners'  court  of  the  proper  county,  under 
his  seal  of  ofiice,  stating  that  the  person  taking  the  acknowledg- 
ment was  a  justice  of  the  peace  at  the  time  of  taking  the 
same,  shall  be  deemed  sufficient  evidence  of  that  fact. 

'Now,  as  the  clerk  of  the  county  commissioners'  court  could 
certify  to  the  official  character,  as  he  could  appoint  a  deputy, 
and  as  all  his  duties  and  powers  have  devolved  upon  the  clerks 
of  the  County  Court,  it  follows,  this  certificate  of  magistracy 
was  by  the  proper  officer,  through  a  legally  constituted  deputy. 
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as  we  must  presume  he  was  the  deputy  from  the  fact  of  signing. 
The  objection  therefore  is  not  valid. 

But  the  appellant  says,  his  crowning  objection  (from  which 
we  infer  it  is  his  chief  objection)  is,  the  admission  in  evidence 
of  the  record  of  the  deed  from  the  governor  of  the  State  to  the 
canal  trustees  of  the  lands  granted  by  the  government  of  the 
United  States  to  the  State  to  aid  in  the  construction  of 
the  Illinois  and  Michigan  canal,  on  the  ground  of  a  want  of 
connection  between  the  description  in  that  deed,  and  lot  73 
of  block  33,  section  7,  town  39,  range  14  of  canal  trustees' 
addition  to  Chicago. 

The  deed  alone  furnishes  no  such  connection,  but  that  was 
only  the  first  muniment  of  title,  or  first  link  in  the  chain  of 
title,  the  plaintiff  was  required  to  make  out.  A  map  of  lands 
was  conveyed,  out  of  which  were  carved  small  portions,  one  of 
which  was,  the  premises  in  controversy,  traceable  down  from  the 
governor's  deed  to  the  trustees  —  then  a  subdivision  of  section 
7,  by  them,  into  sixty-four  out-lots  or  blocks,  of  which  block 
33  must  be  one  of  the  sixty-four,  on  every  principle  of  correct 
numeration  —  then  a  conveyance  of  block  33  to  Rorke  b}'  the 
trustees  —  then  a  subdivision  by  Rorke  and  other  proprietors 
of  the  east  half  of  the  south-west  quarter  of  block  33  into  seventy- 
eight  lots  with  streets  and  alleys,  which  must  include  lot  73, 
the  premises  in  controversy,  on  the  same  principle  of  numera- 
tion —  then  a  conveyance  from  Rorke  and  wife  to  Alden  of  the 
south-east  quarter  of  block  33  —  then  a  conveyance  from  Alden 
and  wife  to  Ira  Porter  for  the  same  property,  concluding  with 
a  conveyance  from  Ira  Porter  to  the  plaintiff  in  ejectment  of 
lots  73  and  74,  and  others  of  block  33,  in  section  7,  town  39, 
range  14  of  canal  trustees'  addition  to  Chicago :  all  these 
make  a  title  in  the  plaintiff,  although  there  is  a  saving  clause 
against  incumbrances.  None  being  shown,  none  will  be  pre- 
sumed. 

We  see  no  defect  in  the  appellee's  title,  and  therefore  aflirm 

the  judgment. 

Judgment  affi/nned. 

21  — 45th  III. 
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Syllabus.        Statement  of  the  case. 


Matthew  Henderson 
Patrick  Bellew. 

1.  UsuBY — upon  what  terms  enforced  in  equity.  Where  a  complainant 
tsomes  into  a  court  of  equity  and  asks  its  interposition  against  usury,  he  will 
only  be  entitled  to  it  upon  equitable  terms  ;  which  would  be  the  payment  of 
the  principal  and  legal  interest. 

2.  Although  a  defendant  in  a  court  of  equity  may  insist  upon  the  penalties 
of  the  statute  of  usury,  yet  the  court  will  not  enforce  those  penalties  at  the 
prayer  of  a  complainant,  but  will  require  him  to  do  equity  as  a  condition 
of  relief. 

3.  Same  —  when  purchaser  of  mortgaged  premises  may  set  up  usury.  If,  in 
a  saJe  of  land,  subject  to  a  mortgage,  tainted  with  usury,  the  purchaser  is 
informed  of  the  fact  of  usury  by  the  vendor,  and  authorized  by  him  to  set  it 
up  as  against  the  mortgage,  the  abatement  to  which  the  mortgage  would  be 
subject  on  account  of  usury,  thus  constituting  an  element  in  the  price  of  the 
land,  the  purchaser  under  such  circumstances  would  be  at  liberty  to  raise 
the  question. 

4.  But,  if  the  mortgage  on  its  face  draws  only  legal  interest,  and  the  pur- 
chaser buys  from  the  mortgagor  subject  to  the  mortgage  as  it  stands,  no 
reference  being  had  in  the  price  to  any  hidden  taint  of  usury,  the  presump- 
tion is  that  the  vendor  desires  the  mortgage  paid  according  to  its  terms  ;  and 
it  is  not  for  the  purchaser,  who  has  bought  the  land  expressly  subject  to  the 
mortgage,  and  who  has  probably  been  allowed  for  it  in  the  purchase  money, 
to  undertake  to  evade  its  full  payment  by  setting  up  usury. 

5.  Where  a  vendor  sells  land  expressly  subject  to  a  mortgage,  he  affirms  it. 

Appeal  from  the  Circuit  Court  of  Stephenson  county ;  the 
Hon.  Benjamin  E,.  Sheldon,  Judge,  presiding. 

This  was  a  bill  in  chancery  filed  in  the  Circuit  Court  of 
Stephenson  county,  by  Patrick  Bellew,  against  Matthew  Hend- 
erson and  Jacob  Reigard.  The  bill  alleges  that  in  May,  1863, 
the  complainant,  Patrick  Bellew,  purchased  of  Robert  Bellew  a 
lot  of  ground,  taking  a  deed  therefor,  subject  to  a  certain  deed 
of  trust,  made  by  the  vendor  to  Reigard  as  trustee  for  Hender- 
son, to  secure  a  note  for  $850,  with  interest  at  ten  per  cent, 
payable  in  eight  months,  and  bearing  date  April  4,  1863. 
The  bill  further  alleges  that  interest  at  the  rate  of  thirteen  per 
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cent,  had  been  agreed  upon  between  Robert  Bellew  and  Hen- 
derson, and  claims  forfeiture  for  usury.  Claims  payment  of  all 
the  mortgage  debt,  except  such  as  became  forfeited  by  reason 
of  the  usury,  and  offers  to  pay  any  balance  the  court  may 
adjudge  to  be  due.  The  bill  further  alleges  that  the  trustee 
has  advertised  the  premises  for  sale  to  pay  the  balance  due  on 
the  note.  The  bill  prays  for  an  injunction,  which  was  granted. 
The  defendants  filed  their  answer.  Upon  the  hearing  the  Cir- 
cuit Court  decreed,  that,  upon  payment  by  Patrick  Bellew  to 
Henderson  of  the  sum  of  $68.50,  within  ten  days  from  the  entry 
of  decree,  the  sale  of  the  premises  under  the  trust  deed  be 
perpetually  enjoined.  From  this  decree  Henderson  prayed  and 
obtained  an  appeal  to  this  court. 

The  facts  sufficiently  appear  in  the  opinion. 

Mr.  J,  A,  Crain,  for  the  appellant. ' 

Messrs.  Meacham  &  Goodhue,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court  : 

On  the  4th  of  April,  1863,  one  Robert  Bellew  executed  to 
the  appellant,  Henderson,  his  promissory  note  for  $850,  draw- 
ing interest  at  ten  per  cent,  and  at  the  same  time  executed  a 
deed  of  trust  upon  certain  real  estate  to  secure  its  payment. 
Patrick  Bellew,  the  appellee,  subsequently  bought  the  land 
from  Robert,  and  received  from  him  a  deed  with  a  proviso  that 
it  was  subject  to  the  deed  of  trust.  The  note  being  past  due, 
and  not  fully  paid,  the  trustee  was  about  to  sell,  under  the 
deed  of  trust,  when  Patrick  Bellew  filed  his  bill  praying  that 
the  sale  be  enjoined  on  the  ground  that  there  was  an  agreement 
between  Henderson  and  Robert  Bellew,  when  the  note  was 
given,  that,  although  on  its  face  it  drew  but  ten  per  cent  inter- 
est, it  should,  in  fact,  draw  thirteen  per  cent,  and  that  Robert 
Bellew  had  paid  interest  at  that  rate  up  to  February  1,  1865. 
The  case  coming  on  to  a  hearing,  the  above  facts  were  proven, 
and  also,  that  $475  had  been  paid  on  the  Tth  of  May,  186^, 
which  appears  to  be  all  that  has  been  paid  on  the  note  except 
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the  interest,  at  tliirteen  per  cent,  paid  by  Robert  Bellew.  The 
court  decreed  a  perpetual  injunction  of  the  sale,  on  the  pay- 
ment, by  the  complainant,  of  $68.50, 

Even  if  this  complainant  could  raise  the  question  of  usui-y, 
inasmuch  as  he  comes  to  a  court  of  equity  and  asks  its  inter- 
position, he  would  only  be  entitled  to  it  upon  equitable  terms, 
which  would  be  the  payment  of  the  principal  of  the  note  and 
leeral  interest  less  the  credits.  Althouo-h  a  defendant  in  a  court 
of  equity  may  insist  upon  the  penalties  of  the  statute  of  usurj', 
yet  that  court  will  not  enforce  those  penalties  at  the  prayer  of 
a  complainant,  but  will  require  him  to  do  equity  as  a  condition 
of  relief.  This  is  an  established  principle,  and  the  rule  has 
been  laid  down  by  this  court  in  several  recent  cases. 

But,  independently  of  this  principle,  this  complainant  is 
entitled  to  no  injunction  against  the  proposed  sale.  Whatever 
may  have  been  the  private  agreement  between  Henderson  and 
Robert  Bellew,  as  to  the  interest  to  be  paid  by  the  latter  beyond 
ten  per  cent,  it  is  not  pretended  that  the  right  to  reckon  the 
unpaid  interest  at  tliat  rate  is  now  claimed  by  Henderson. 
The  interest  was  paid  by  Robert  Bellew  up  to  February  1, 1805  ; 
and,  whether  he  paid  it  at  ten  per  cent  or  chose  to  recognize  a 
private  agreement  which  was  not  legally  binding  upon  him, 
and  pay  it  at  thirteen  per  cent,  is  a  matter  with  which  this 
complainant  has  no  more  concern  than  he  would  have  had  with 
a  gift  of  the  same  amount  which  Robert  Bellew  might  have 
chosen  to  make  to  Henderson.  All  that  the  latter  now  claims 
under  liis  deed  of  trust  is  the  principal  of  the  note  and  interest 
at  the  rate  of  ten  per  cent  from  the  time  to  which  Robert 
Bellew  paid  the  interest,  less  the  $475  paid  by  the  complainant 
himself.  He  claims  simply  to  enforce  the  deed  of  trust  accord- 
ing to  its  terms,  and  the  complainant  took  the  land  expressly 
subject  to  this  deed.  Whatever  money  was  paid  by  Robert 
Bellew,  he  swears  himself  he  paid  as  interest  up  to  the  date  of 
payment.     The  amount  thus  paid  is  not  given. 

There  is  some  discrepancy  in  the  authorities  as  to  how  far 
other  persons  besides  the  debtor  may  raise  the  question  of 
usury      We  hold  the  better  rule  to  be,  that,  if,  in  a  sale  of  land 
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Bubject  to  a  mortgage  tainted  with  usury,  the  purchaser  is 
informed  of  the  fact  of  usury  by  the  vendor,  and  authorized  by 
him  to  set  it  up  as  against  the  mortgage,  the  abatement  to 
which  the  mortgage  would  be  subject  on  account  of  usury  thus 
constituting  an  element  in  the  price  of  the  land,  the  purchaser 
in  such  circumstances  would  be  at  liberty  to  raise  the  question. 

But  if,  as  in  the  present  case,  the  mortgage  on  its  face  draws 
only  legal  interest,  and  the  purchaser  buys  from  the  mortgagor 
subject  to  the  mortgage  as  it  stands,  no  reference  being  had  in 
the  price  to  any  hidden  taint  of  usury,  the  presumption  is  that 
the  vendor  desires  the  mortgage  paid  according  to  its  terms, 
and  it  is  not  for  the  purchaser  who  has  bought  the  land 
expressly  subject  to  the  mortgage,  and  who  has  probably  been 
allowed  for  it  in  the  purchase  money,  to  undertake  to  evade 
its  full  payment  by  setting  up  usury.  His  vendor  in  selling 
the  land  subject  to  the  face  of  the  mortgage  made  it  obligatory 
upon  the  purchaser  to  recognize  it  as  an  existing  lien  upon  the 
land,  and  it  would  be  unjust  to  the  vendor  to  permit  that  obli- 
gation to  be  evaded  by  suffering  the  purchaser  to  say  that  the 
contract  of  the  vendor  with  the  mortgagee  was  not  obligatory 
upon  the  vendor.  It  is  enough  that  he  has  chosen  to  consider 
it  as  obligatory.  By  selling  expressly  subject  to  it  he  affirms 
it.  Shufeldt  v.  Shufeldt,  9  Paige,  145  ;  Post  v.  Dart,  8  id. 
641 ;  Given  v,  Kemp,  13  Mass.  515 ;  Beading  v.  Weston,  7 
Conn.  413 ;  Post  v.  BanJc  of  TJtica,  7  Hill,  406  ;  Pe  Wolf  v. 
Johnson,  10  Wheat.  367 ;    Valentine  v.  Pish,  post,  p.  462. 

The  decree  of  the  Circuit  Court  must  be  reversed  and  the 
cause  remanded  for  further  proceedings  in  conformity  with  this 
opinion. 

Peoree  r&oersed. 
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Joseph  Stout 

V. 

Wareen  Hill. 

Pkoshssory  notes  —  upon  condition.  In  an  action  upon  an  instrument 
•which  read  as  follows :  "  Due  Daniel  Condon,  or  order,  $464,  with  interest  at 
ten  per  cent,  to  be  paid  as  soon  as  I  have  time  to  foreclose  a  mortgage  given 
by  William  Cantlin  and  Michael  Roach  to  said  Condon,  dated  September  6, 
1856,  and  by  him  this  day  assigned  to  me,  and  to  sell  said  land  by  a  judicial 
sale,  or  so  soon  as  I  shall  otherwise  dispose  of  or  settle  said  mortgage,"  —  hdd, 
that  suit  was  prematurely  brought,  as  the  note  had  not  become  due,  the  mort- 
gage not  having  been  foreclosed  and  the  land  sold,  as  expressly  provided. 

"Writ  of  Ereor  to  the  Circuit  Court  of  La  Salle  county ; 
the  Hon.  Madison  E.  Hollister,  Judge,  presiding. 
The  facts  are  fully  stated  in  the  opinion. 

Mr.  Lewis  TJmlauf,  for  the  plaintiflP  in  error 

Mr.  B.  C.  Cook,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the 
Court : 

This  was  an  action  of  assumpsit,  brought  in  the  La  Salle 
Circuit  Court,  by  Joseph  Stout  against  "Warren  Hill,  on  an 
instrument  of  writing,  of  which  the  following  is  a  copy : 

"  Due  Daniel  Condon,  or  order,  $464,  with  interest  at  ten 
per  cent,  to  be  paid  as  soon  as  I  have  time  to  foreclose  a  mort- 
gage given  by  William  Cantlin  and  Michael  Roach  to  said 
Condon,  dated  September  6,  1856,  for  $480,  and  by  him  this 
day  assigned  to  me,  and  to  sell  said  land  by  a  judicial  sale,  or 
as  soon  as  I  shall  otherwise  dispose  or  settle  said  mortgage. 

"May  4,  1858.  WARREIS"  HILL." 

Condon  indorsed  this  note  without  recourse,  to  the  plaintiff, 
Stout. 

The  case  depends  upon  the  construction  to  be  put  upon  this 
writing. 
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The  record  shows  the  land  mortgaged  was  covered  by  a 
homestead  right,  and  that  right  set  up  in  the  proceedings  to 
foreclose,  and  properly  recognized  and  allowed  by  the  court. 

It  is  very  evident,  we  think,  that,  by  the  express  terms  of 
the  instrument,  the  money  specified  in  it  is  not  yet  due.  It 
was  not  to  be  paid  until  the  rnortgage  could  be  foreclosed  and 
the  land  sold.  Tlie  homestead  claim  has  prevented  this,  as 
this  court  has  repeatedly  decided,  consequently  the  time  of 
payment  has  not  yet  arrived,  and  the  suit  was  premature. 

Should  the  homestead  right  expire  by  its  own  limitation  as 
provided  in  the  statute,  or  be  abandoned,  then  the  note  will  be 
due  and  payable,  and  not  before. 

The  judgment  of  the  Circuit  Court  must  be  affirmed. 

Judgment  affirmed. 


E.  Russell  Hinckley 

V. 

Walter  E.  Lewis. 

Trovek — for  money  fraudulently  taken.  Where  a  party  holding  a  con- 
tract for  the  conveyance  of  certain  lands  by  warranty  deed,  tendered  the  pur- 
chase money  to  the  vendor,  who  received  it,  and  at  the  same  time  handed  to 
the  purchaser  a  paper,  which  upon  inspection,  proved  to  be  only  a  quitclaim 
deed,  unstamped  and  with  no  name  inserted  as  grantee,  whereupon  the  pur- 
chaser returned  the  deed  and  demanded  back  his  money,  which  was  refused, 
held,  that  this  conduct  on  the  part  of  the  vendor  was  fraudulent,  for  which  an 
action  of  trover  would  lie  to  recover  back  the  money. 

Appeal  from  the  Circuit  Court  of  Ogle  county ;  the  Hon. 
William  W.  Heaton,  Judge,  presiding. 

This  was  an  action  of  trover  brought  in  the  court  below,  by 
the  appellee  against  the  appellant,  to  recover  back  a  certain 
sura  of  money,  alleged  to  have  been  fraudulently  taken  from 
him  by  appellant.  The  cause  was  tried  before  a  jury,  who 
found  a  verdict  for  the  plaintifi"  for  $1,746;   whereupon,  the 
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plaintiff  entered  a  remittitur  as  to  $115,  and  judgment  was 
rendered  for  that  amount ;  to  reverse  wliicla,  the  case  is  brought 
to  this  court  by  appeal.  The  further  facts  in  the  case  are  stated 
in  the  opinion. 

Messrs.  Glover,  Cook  &  Campbell,  for  the  appellant. 

Mr.  James  K.  Edsall,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 

There  can  be  no  doubt  of  the  correctness  of  the  verdict  and 
judgment  in  this  case.  Lewis  tendered  the  money  to  Hinck- 
ley for  the  purpose  of  procuring  a  deed  of  warranty,  for  which 
the  contract  called.  Hinckley  at  once  pocketed  the  money, 
at  the  same  time  handing  to  Lewis  a  deed.  The  latter,  on 
examining  it,  found  it  was  only  a  quitclaim  deed,  without  a 
revenue  stamp,  and  with  no  name  inserted  as  grantee.  He 
demanded  back  his  money,  which  Hinckley  refused  to  give  to 
him,  and  Lewis  then  left  the  office,  leaving  the  deed  on  the 
table.  This  transaction  on  the  part  of  Hinckley  was  an  unmiti- 
gated fraud,  and  a  right  of  action  at  once  accrued  to  Lewis  to 
recover  back  the  money. 

It  is  objected  that  the  judgment,  even  after  the  entry  of  the 
re7nittitur  was  for  too  large  a  sum.  The  evidence,  however, 
fully  sustains  the  verdict,  less  the  remittitur. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


George  I.  Stow 

V. 

Harriet  Steel. 

1.  Dower  —  when  it  vests  in  equitable  estates.  To  entitle  a  wife  to  dower, 
the  husband  must  hold  such  an  equitable  estate  as  entitles  him  to  be  invested 
with  the  legal  title. 

3.  If  the  husband  transfer  a  contract  for  land  purchased  on  time,  before  the 
terms  of  the  contract  on  his  part  are  complied  with,  the  wife  cannot  recover 
dower 


1807.]  Stow  v.  Steel.  329 

Statement  of  the  case.        Opinion  of  the  Court. 

8.  Where  laud  is  purchased  by  contract,  and  time  is  given  for  the  payment 
of  all  or  any  portion  of  the  purchase  money,  and  a  contract  for  a  conveyance 
is  entered  into,  the  husband  is  not  vested  with  such  an  estate  as  confers  the 
right  of  dower,  unless  he  pays  the  money  and  entitles  himself  to  a  convey- 
ance. 

4.  If  the  husband  has  not,  during  his  life  time,  been  entitled  to  a  conveyance, 
the  wife  cannot  claim  dower  at  his  death,  unless  the  purchase  money  shall  be 
subsequently  paid  for  the  benefit  of  his  heirs. 

5.  Sheriff's  DEED.  —  clerical  errors.  A  clerical  error  in  the  recital  of  a 
sheriff's  deed,  will  not  be  regarded  by  a  court  of  equity,  or  any  court,  while 
acting  upon  and  adjusting  equitable  rights. 

Wkit  of  Error  to  the  Circuit  Court  of  Cook  county ;  the 
Hon.  Erastus  S.  Williams,  Judge,  presiding. 

Harriet  Steel,  the  defendant  in  error,  filed  her  petition  in  the 
Circuit  Court  of  Cook  county,  against  George  I.  Stow,  the 
plaintiff  in  error,  for  the  assignment  of  dower.  The  defendant 
answered  the  petition,  and  a  replication  was  filed. 

Upon  the  hearing,  the  court  adjudged  that  the  petitioner 
was  entitled  to  dower,  and  entered  a  decree  accordingly,  and 
appointed  commissioners  to  assign  the  same. 

The  commissioners  filed  their  report,  to  which  exceptions 
were  taken  and  overruled  by  the  court,  and  the  report  con- 
firmed. 

The  assignment  of  petitioner's  damages  for  detention  of 
dower  was  submitted  to  the  court,  and  assessed  at  $600,  for 
which  an  execution  was  awarded.  The  defendant  brings  the 
case  to  this  court  by  writ  of  error. 

The  facts  upon  which  the  decision  is  based,  are  fully  stated 
in  the  opinion. 

Messrs.  Goudt  &  Chandler,  for  the  plaintiff  in  error. 

Mr.  John  W.  Waughop,  for  the  defendant  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  was  a  petition  for  the  assignment  of  dower,  filed  by 
Harriet  Steel,  in  the  Cook  Circuit  Court,  against  George  I. 
Stow.     It  appears,  that  Leon   Bourissa,  on  the   17th  day  of 
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September,  1830,  purchased  tlie  lot  in  which  petitioner  claims 
dower,  from  the  commissioners  of  the  Illinois  and  Michigan 
canal,  and  received  a  certificate  of  purchase ;  but  a  patent  was 
not  issued  to  him.  He  subsequently  conveyed  the  lot  to 
Joseph  LaFraniboise,  in  the  year  1834,  and  the  latter,  on  the 
29th  of  June,  1837,  conveyed  it  to  Ashbell  Steel,  who  was  then 
the  husband  of  petitioner;  that  he  died  in  1861,  leaving 
petitioner,  his  widow,  surviving  him. 

A  judgment  was  recovered  against  Steel  in  the  Municipal 
Court  of  Chicago,  in  July,  1837,  in  favor  o-f  William  H.  Stow, 
and  other  plaintiffs,  on  which  execution  issued,  was  levied  on 
the  lot,  and  it  was  sold  under  a  venditioni  exponas,  and  Stow 
became  the  purchaser.  A  deed  was  subsequently  made  to  him 
by  the  sheriff,  which  recites  the  judgment,  execution,  levy,  etc., 
and  then  bargains,  grants  and  sells  to  Stow  all  of  the  right, 
title  and  interest  which  he  and  the  other  plaintiffs  in  the  exe- 
cution had  in  the  lot.  William  H.  Stow  subsequently  con- 
veyed the  premises  to  plaintiff  in  error. 

That  Steel  and  wife,  after  the  rendition  of  the  judgment,  and 
before  the  sale  by  the  sheriff  was  made,  conveyed  the  lot, 
together  with  other  real  estate,  to  Elijah  K.  Hubbard,  by  deed, 
containing  covenants  of  warranty.  But  the  lot  was  not 
redeemed  by  either  Steel  or  Hubbard.  It  appears,  that 
plaintiff  in  error  applied  for  and  received  a  patent  in  his  own 
name,  on  the  2d  of  February,  1863,  which  recites  the  payment 
of  the  purchase  money  and  the  several  conveyances  from  Bou- 
rissa  to  plaintiff*  in  error,  and  that  Bourissa  had  died.  It 
appears,  that,  after  the  purchase,  and  while  Hubbard  had  the 
right  to  redeem.  Stow  was  to  take  possession  and  pay  off  a 
carpenter's  lien  for  erecting  an  unfinished  house  on  the  lot. 
He  went  into  possession  after  paying  the  carpenter  $100,  to 
satisfy  his  lien,  and  completed  the  building  in  the  years  1839 
and  1840,  and  moved  into  and  occupied  it,  by  actual  residence, 
until  he  conveyed  it  to  plaintiff  in  error  in  1859,  who  has  since 
occupied  it  by  his  tenants. 

A  reversal  of  the  decree  of  the  court  below,  finding  that  the 
widow  has  dower  in  the  premises,  and  assigning  it  to  her,  and 
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the  allowance  of  damages,  is  sought  on  various  grounds.  It  ia 
first  insisted,  that  Steel  never  had  a  title  to  which  dower  could 
attach ;  that  his  right  consisted  of  a  mere  contract  for  the 
purchase  of  the  land,  and  that  it  fails  to  appear,  that  the  pur- 
chase money  was  paid  before  he  contracted  for  the  purchase, 
or  that  he  or  others  paid  it  before  he  conveyed  tc  Hubbard  \ 
and  the  case  of  Owen  v.  Bobbins,  19  111.  554,  is  referred  to  as 
supporting  the  proposition.  In  that  case  it  was  said,  that, 
under  the  Revised  Code  of  1833,  the  right  of  dower  did  not 
attach  to  a  mere  contract  of  purchase  which  was  not  so  far 
executed  as  to  enable  the  purchaser,  while  he  held  it,  to  enforce 
a  specific  performance  of  the  agreement ;  that  until  a  contract 
for  the  purchase  of  lands  was  executed  to  that  extent,  the 
vendee  did  not  hold  such  an  equitable  title  as  gave  the  wife 
the  right  to  claim  dower  in  the  premises ;  but,  under  that  law, 
if  the  husband  died  holding  such  a  contract,  and  the  payment 
of  the  purchase  money  was  completed,  for  the  benefit  of  the 
heirs  after  his  death,  then  she  was  entitled  to  dower  in  the 
premises,  but  that  she  was  not  entitled  to  dower  if  the  hus- 
band assigned  or  transferred  the  contract  before  receiving  the 
conveyance. 

Subsequently,  in  the  case  of  JViool  v.  Ogden,  39  111.  323,  the 
court  held  that  a  widow's  right  of  dower  attached  to  an  exe- 
cuted trust  estate  in  lands,  but  would  not  in  an  executory  trust. 
An  executed  trust  was  there  defined  to  be  a  trust  which  vests 
in  the  beneficiary,  with  the  present  right  to  be  clothed  with 
the  legal  title.  An  executory  trust  is  where  the  beneficiary  is 
not  yet  clothed  with  such  an  equitable  title,  but  has  a  mere  act 
done,  which  will  vest  in  him  the  equitable  title ;  then  the  trust 
is  called  executory,  because  of  the  necessity  of  the  performance 
of  this  intermediate  act.  In  that  case,  it  appears  that  the  trust 
became  executed  in  1842,  and  the  husband  then  had  the  riglit 
to  be  invested  with  the  legal  title,  and  it  was  held  that  the 
widow  was  entitled  to  dower.  And  this  right  accrued  while 
the  act  of  1829  was  in  force,  and  against  the  assignee  of  tlie 
husband  and  trustee,  who  held  the  legal  title.  It  was  also  said 
in  that  case,  that,  when  the  right  of  dower  is  thus  vested,  it  can 


g32  Stow  v.  Steel.  [Sept.  T., 

Opinion  of  tlie  Court. 

only  be  relinquished  by  the  act  of  the  wife,  in  the  mode  pre- 
scribed by  the  law.  This  case  announces  a  different  rule,  as  to 
the  assignment  by  the  husband  of  an  equitable  estate,  prevent- 
ing the  wife  from  claiming  dower,  from  what  was  said  in  the 
case  of  Owen  v.  Robhins.  In  the  Nicol  case,  the  point  was 
directly  in  issue,  and  the  case  turned  upon  it,  while  in  the 
Owen  case  the  question  was  not  involved.  What  was  there 
said  in  reference  to  the  assignment  of  a  contract,  after  it  had 
ripened  into  an  executed  equitable  estate  by  the  husband  as 
barring  dower,  must  be  regarded  as  overruled,  and  the  rule 
announced  in  Mcol's  case  as  being  the  rule. 

But  the  case  of  Wicol  v.  Ogden  fully  recognizes  the  rule 
which  controlled  Owen's  case,  that  the  husband  must  hold  such 
an  executed  equitable  estate  as  to  entitle  him  to  be  invested 
with  the  legal  title,  to  vest  the  wife  with  the  right  of  dower  in 
the  premises.  If  the  husband  transfers  or  assigns  the  contract, 
before  it  becomes  so  far  executed,  the  right  of  the  wife  has 
failed  to  attach,  and  she  cannot  recover.  In  case  of  a  purchase, 
and  time  is  given  for  the  payment  of  all  or  any  portion  of  the 
purchase  money,  and  a  contract  for  a  conveyance  is  entered 
into,  that  does  not  vest  the  husband  with  such  an  estate  as  con- 
fers the  right  of  dower  upon  the  wife,  unless  the  husband  pays 
the  money  and  entitles  himself  to  a  conveyance.  If  the  hus- 
band has  not,  during  his  life,  been  entitled  to  a  conveyance,  the 
wife  will  not  be  entitled  to  dower  on  his  death,  unless  the  pur- 
chase money  shall  be  subsequently  paid  for  the  benefit  of  the 
heirs. 

It  is  urged,  in  the  case  at  bar,  that  there  is  no  evidence  in 
the  record  by  which  it  appears  that  the  purchase  money  was 
paid  by  Steel  or  those  under  whom  he  claimed,  and  hence  Steel 
was  not,  while  the  owner  of  the  contract  of  purchase,  entitled 
to  be  invested  with  the  legal  title,  and  his  widow  is  not  there- 
fore entitled  to  dower  in  the  premises.  If  this  is  true,  then 
Steel  held  but  an  unexecuted  trust,  and,  according  to  the  rule 
in  Nicol's  case,  the  widow's  right  of  dower  did  not  attach 
while  her  husband  held  the  contract.  But  it  appears  from  the 
evidence  that  the  patent  issued  by  the  State  for  the  lot,  recites 
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that  Bourissia,  the  purchaser  from  the  State,  had  paid  the  pur- 
chase money.  And,  while  this  may  not  be  evidence  of  the 
fact,  as  between  third  persons,  yet,  when  we  see  that  phiintiif 
in  error,  when  he  applied  for  the  patent,  placed  his  right  to 
have  it  issued  to  him  on  the  ground,  among  others,  tliat 
Bourissa  had  paid  for  the  lot,  we  must  conclude  that  this  is  such 
an  admission  by  him  that  the  purchase  money  was  thus  paid, 
and  is  binding  on  him.  The  copies  of  these  letters  and  other 
papers  from  the  secretary  of  State  were  competent  evidence  to 
prove  this  admission,  although  for  other  purposes  they  might 
not  have  been  evidence. 

It  is  again  urged  that  the  sale  on  the  execution  was  defective, 
inasmuch  as  the  sheriff  recited  in  his  deed,  that  he  conveyed 
the  right  and  title  which  plaintiffs  in  the  execution  held  to  the 
lot,  to  Stow.  This  is  but  a  clerical  error  which  will  not  be 
regarded  by  a  court  of  equity,  or  any  court,  while  acting  upon 
and  adjusting  equitable  rights.  Stow  could  at  any  time  have 
the  mistake  corrected  by  procuring  a  conveyance  from  the 
proper  officer.  This  mistake  in  no  wise  changes  the  rights  of 
the  parties  in  this  proceeding. 

Defendant  in  error  having  shown  in  this  case  a  right  to 
dower  in  these  premises,  the  question  arises  whether  the  court 
below  adopted  the  proper  rule  for  the  measure  of  her  damages. 
"We  think  the  court  erred  in  the  amount  allowed,  and  the  rule 
adopted  to  ascertain  the  proper  sum.  In  the  case  of  Bonnet 
V.  Peterson^  44  111.  253,  the  questions  arising  in  this  case  on 
the  allowance  of  damages  were  before  the  court,  and  the  rule 
which  should  govern  in  such  cases  was  there  announced. 

We  deem  it  unnecessary  to  again  discuss  those  questions  here, 
but  shall  content  ourselves  by  a  reference  to  that  case. 

The  decree  of  the  court  below  is  reversed  and  the  cause  ia 
remanded  for  further  proceedings. 

Decree  reversed. 
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William  D.  Carver 

V. 

J.  Russell  Jones  ei  al. 

Personal  liberty — 'power  of  the  President  of  the  United  States  to  cause 
the  arrest  of  persons  in  time  of  war.  This  case  is  identical  with  that  of  John^ 
son  V.  JoTies  et  aL,  44  111.  142,  and  that  case  is  referred  to  as  decisive  of  this. 

"Writ  of  Error  to  the  Circuit  Court  of  Stephenson  county ; 
the  Hon.  Benjamin  R.  Sheldon,  Judge,  presiding. 

This  was  an  action  of  trespass,  brought  in  the  court  below, 
by  "William  D.  Carver  against  J.  Eussell  Jones  and  Frederick 
L.  Kent,  for  false  imprisonment. 

The  declaration  contains  four  counts.  The  first  count 
charges,  that  defendants  unlawfully  seized  and  carried  the 
plaintiff  to  the  common  jail  of  Stephenson  county,  and  there 
forcibly  and  unlawfully  imprisoned  him  for  the  space  of  three 
months.  The  second  count  charged,  that  the  plaintiff  was  a 
practicing  physician  and  surgeon,  with  a  lucrative  practice 
worth  twenty  dollars  per  day ;  that  on  the  2Yth  day  of  August, 
A.  D.  1862,  the  defendants,  with  force  and  arms,  unlawfully 
took  and  carried  the  plaintiff  to  the  common  jail  of  Stephen- 
son county,  and  there  imprisoned  him  in  the  said  common  jail 
for  three  months  then  ensuing.  The  third  count  charges,  that 
the  defendants,  at  Stephenson  county,  with  force  and  arms, 
beat,  wounded,  ill-treated  and  imprisoned  the  plaintiff  for  the 
space  of  ninety  days.  The  fourth  count  charges,  that  the 
defendants  unlawfully,  and  with  force  and  arms  beat,  wounded, 
imprisoned  and  ill-treated  the  plaintiff  at  Stephenson  county. 

The  principal  question  in  the  case  arises  upon  the  fourth 
plea  filed  by  the  defendant  Jones,  which  is  as  follows : 

"  And  for  a  further  plea  in  this  behalf,  the  said  defendant 
Bays  acHo  non,  because  he  saith  that  at  the  time  when,  etc.,  to 
wit.,  on  the  27th  day  of  August,  A.  D.  1862,  and  for  a  long 
time  before  and  afterward,  and  during  all  the  time  of  the  con  • 
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tinuance  of  the  said  supposed  trespasses  above  complained  of 
against  said  defendant  by  said  plaintiff,  there  was  a  great  and 
formidable  insurrection  and  rebellion  against  the  government 
of  the  United  States,  and  a  large  organized  armed  force  engaged 
in  levying  war  and  carrying  on  open  hostilities  against  the 
government  and  military  forces  of  the  United  States.  And  for 
the  purpose  of  resisting  and  quelling  said  insurrection  and  re- 
bellion, the  President  of  the  United  States,  by  virtue  of  his 
authority,  did,  in  the  month  of  July,  A.  D.  1862,  call  into  the 
military  service  of  the  United  States,  three  hundred  thousand 
men  as  volunteers  from  the  militia  of  the  several  States.  And 
afterward,  to  wit,  on  the  4th  day  of  August,  A.  D.  1862,  the 
President  of  the  United  States,  by  virtue  of  his  authority, 
issued  a  further  call  of  three  hundred  thousand  of  the  militia 
of  the  several  States  into  the  said  military  service  of  the 
United  States,  for  the  purpose  aforesaid.  And  by  reason  of 
the  magnitude  of  said  insurrection  and  rebellion,  the  govern- 
ment of  the  United  States,  on  the  said  27th  day  of  August, 
A.  D.  1862,  and  for  a  long  time  before  and  afterward,  and 
during  all  the  time  of  the  continuance  of  said  supposed  tres- 
passes, was  in  great  danger  and  peril ;  its  authority  was  denied 
and  subverted  throughout  a  large  portion  of  the  territory  and 
dominion  of  said  government,  and  was  in  danger  of  being 
entirely  subverted  and  destroyed. 

"  And  at  the  said  time,  when,  etc.,  to  wit,  on  the  said  27th 
day  of  August,  A.  D.  1862,  and  during  all  the  time  of  the 
continuance  of  said  supposed  trespasses,  said  defendant  was 
United  States  marshal  in  and  for  the  northern  district  of  the 
State  of  Illinois,  which  said  district  comprised  and  included 
within  its  limits,  at  and  during  all  the  time  aforesaid,  the  said 
county  of  Stephenson, 

"  And  on  the  8th  day  of  August,  A.  D.  1862,  and  while 
said  insurrection  and  rebellion  was  in  continuance,  the  secre- 
tary of  war  of  the  United  States  issued  an  order  from  the 
war  department  of  the  United  States,  in  substance  as  follows, 
to  wit : 
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'''War  Department,  Friday,  Aug.  8,  1862. 

" '  Ordered,  First,  That  all  United  States  marshals  and  super- 
intendents or  chiefe  of  police  of  any  town,  city  or  district,  be 
and  they  are  hereby  authorized  and  directed  to  arrest  and 
imprison  any  person  or  persons  who  may  be  engaged  by  act, 
speech  or  wa^iting,  in  discouraging  volunteer  enlistments,  or  in 
any  way  giving  aid  and  comfort  to  the  enemy,  or  in  any  other 
disloyal  practice  against  the  United  States. 

^^^  Second,  That  an  immediate  report  be  made  to  Major  L.  C. 
Turner,  judge  advocate,  in  order  that  such  persons  may  be 
tried  before  a  military  commission. 

"  '  Third,  The  expenses  of  such  arrest  and  imprisonment  will 
be  certified  to  the  chief  clerk  of  the  war  department  for  settle- 
ment and  payment. 

"  '  Edwin  M.  Stanton,  Secretary  of  War.'' 

"  And  the  said  defendant  avers,  that  afterward,  on  divers 
days  and  times  between  the  said  8th  day  of  August,  A.  T>. 
1862,  and  the  said  2Yth  day  of  August,  A.  D.  1862,  at  said 
county  of  Stephenson,  the  said  plaintiff  was  engaged  by  his 
act  and  speech,  in  discouraging  volunteer  enlistments  into  the 
said  military  service  of  the  United  States,  and  in  disloyal 
practices  against  the  United  States,  in  this  :  that  the  said 
plaintiff  did,  on  the  16th  day  of  August,  A.  D.  1862,  and  on 
divers  other  days  and  times  between  the  times  aforesaid,  at  said 
county,  by  his  speech  in  the  presence  of  divers  good  citizens 
of  the  State  of  Illinois  and  of  the  United  States,  denounce  the 
government  of  the  United  States,  and  denounce  the  policy  and 
management  of  the  war  for  the  suppression  of  the  said  rebel- 
lion, and  then  and  there  did  say,  in  substance,  that  the  North 
(meaning  the  government  of  the  United  States)  was  wrong  in 
carrying  on  said  war,  and  that  the  war  tax  ought  not  and 
should  not  be  collected,  and  that  he  (said  plaintiff)  would  not 
pay  the  war  taxes  of  said  government ;  and  did  then  and  there 
denounce  the  men  who  voted  for  said  war  tax  to  carry  on  the 
said  government  and  suppress  said  rebellion  ;  and  did  then  and 
there  say,  in  substance,  that  the  war  for  the  suppression  of  said 
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rebellion  was  an  'abolition  war'  and  ought  not  to  succeed; 
and  did  then  and  there  say,  in  substance,  that  he  (said  plaintiii) 
hoped  that  every  man  who  went  to  war  (meaning  the  military 
service  of  the  United  States  for  the  suppression  of  said  rebel- 
lion) that  owed  him  (meaning  said  plaintiff)  would  be  shot  and 
killed ;  and  did  then  and  there  by  his  act  and  speech  otherwise 
discourage  volunteer  enlistments  into  said  military  service  of 
the  United  States,  and  was  then  and  there  engaged  in  other 
disloyal  practices  against  the  United  States. 

"And  thereupon  the  said  defendant,  having  good,  reasonable 
and  probable  cause  therefor,  in  pursuance  and  by  virtue  of  the 
said  order  of  the  secretary  of  war  of  the  United  States,  and  of 
the  authority  thereby  vested  in  said  defendant,  to  wit,  on  said 
27th  day  of  August,  A.  D.  1862,  at  said  county  of  Stephenson, 
in  said  district,  did  cause  the  said  plaintiff,  without  the  use  of 
any  unnecessary  force  or  violence,  to  be  arrested  and  taken  into 
custody,  and  detained  in  custody  and  imprisonment,  in  the 
county  jail  of  said  county  of  Stephenson. 

"  And  afterward,  to  wit,  on  the  3d  day  of  September,  A.  D. 
1862,  and  immediately,  within  a  reasonable  time,  after  the  said 
arrest  of  said  plaintiff,  said  defendant  made  a  report  to  the  said 
Major  L,  C.  Turner,  judge  advocate,  as  required  by  said  order 
of  the  secretary  of  war  of  the  United  States,  of  the  arrest  and 
imprisonment  of  said  plaintiff. 

"And  thereupon,  on  the  Ttli  day  of  September,  A.  D.  1862, 
the  said  Major  L.  C.  Turner,  judge  advocate,  by  the  direction 
and  authority  of  the  President  of  the  United  States,  issued  an 
order  from  said  war  department  to  said  defendant  concerning 
said  plaintiff  (therein  designating  said  plaintiff  'Dr.  Carver'), 
thereby  directing  and  ordering  said  defendant  to  detain  said 
plaintiff  in  custody  until  further  orders. 

"Wherefore  said  defendant,  in  pursuance  and  by  virtue  of  said 
order,  and  of  the  authority  thereby  vested  in  him,  did  cause  said 
plaintiff  to  be  held  and  kept  in  custody  in  the  county  jail  of  said 
Stephenson  county. 

And  afterward,  to  wit,  on  the  16th  day  of  September,  A.  D. 
1862,  the  said  Major  L.  C.  Turner,  judge  advocate,  by  the 
22  —  45th  III. 
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direction  and  authority  of  the  President  of  the  United  States, 
issued  an  order  from  the  war  department  aforesaid,  to  said 
defendant,  thereby  ordering  and  directing  said  defendant,  if  in 
Baid  defendant's  discretion  he  (said  defendant)  thought  right, 
and  for  the  good  of  the  service  (to  wit,  the  military  service  of 
the  United  States)  to  release  and  discharge  said  plaintiff  from 
his  said  arrest  and  imprisonment  upon  said  plaintiff's  entering 
into  bond  (to  the  United  States)  commonly  called  ■  a  loyalty 
bond ;  and  also  thereby  directing  said  defendant  to  exercise  his 
(said  defendant's)  sound  discretion  (in  said  matter  of  discharg- 
ing said  plaintiff). 

"  And  thereupon  the  said  defendant,  to  wit,  on  the  19th  day 
of  September,  A.  D.  1862,  at  said  county  of  Stephenson, 
offered  to  release  and  discharge  said  plaintiff  from  his  said  cus- 
tody and  imprisonment  (certain  good  and  loyal  citizens  of  said 
county  and  State  so  recommending)  upon  said  plaintiff's  enter- 
ing into  a  bond  to  the  United  States,  with  sureties,  commonly 
called  a  loyalty  bond,  as  mentioned  in  said  order,  conditioned 
that  said  plaintiff  would  abstain  by  act,  speech  or  writing  from 
discouraging  volunteer  enlistments,  and  from  in  any  way  giving 
aid  and  comfort  to  the  enemy,  and  from  every  other  disloyal 
practice  against  the  government  of  the  United  States. 

"  But  the  said  plaintiff  then  and  there  refused  to  give  such 
bond,  and  remained  in  said  custody  and  imprisonment,  con- 
tinuing such  refusal,  until,  afterward,  to  wit,  on  the  31st  day  of 
October,  A.  D.  1862,  at  said  county  of  Stephenson,  said  plaint- 
iff entered  into  such  bond  with  sureties,  and  was,  by  direction 
of  said  defendant,  under  the  authority  of  said  last  mentioned 
order  from  said  war  department,  released  and  discharged  from 
said  arrest  and  imprisonment. 

"  "Which  said  arrest  and  imprisonment  of  said  plaintiff  are  the 
supposed  trespasses  whereof  said  plaintiff  hath  above  com- 
plained against  said  defendant.  And  this  the  said  defendant 
_s  ready  to  verify,  wherefore  he  prays  judgment,  etc." 

To  this  plea  the  plaintiff'  interposed  a  demurrer,  which  the 
court  overruled,  and,  the  plaintiff  abiding  by  his  demurrer, 
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judgment  was  entered  against  him  for  costs.  He  thereupon 
sued  out  this  writ  of  error,  and  now  insists  the  demurrer  to  the 
fourth  plea  was  improperly  overruled. 

Messrs,  Turner  &  Neff,  for  the  plaintiff  in  error,  cited  the 
case  of  Johnson  v.  Jones  et  al.,  44  111.  142,  as  decisive  of  this. 

Mr.  F.  C.  Ingalls,  for  the  defendants  in  error. 

Mr.   Chief  Justice   Bkeese  delivered  the   opinion   of  the 

Court : 

This  case  is,  in  all  its  important  elements,  identical  with  that 
of  Madison  Y.  Johnson  v.  J.  Russell  Jones  et  al.,  decided  at 
the  April  Term,  1867  (44  111.  142),  and  we  perceive  nothing  in 
the  argument  now  submitted  bj  the  counsel  of  defendants  to 
induce  us  to  re-examine  the  decision  in  that  case.  "With  the 
results  there  reached  we  are  satisfied. 

The  judgment  of  the  Circuit  Court  overruling  the  demurrer 
to  the  defendants'  fourth  plea  must  be  reversed  and  the  cause 
remanded,  with  directions  to  that  court  that  the  said  plea  pre- 
sents no  sufficient  defense  to  the  plaintiff's  action. 

Judgment  reversed. 


John  R.  Allen 

V. 

Chauncey  M.  Payne. 

1.  New  tklAlL  —  verdict  on  contradictory  evidence.  WLere  the  evidence  was 
contradictory  the  verdict  will  not  be  disturbed,  unless  it  is  clearly  against 
the  weight  of  evidence. 

2.  Exceptions  —  when  necessary.  If  no  tjxception  was  taken  at  the  time 
to  the  ruling  of  the  court,  as  to  the  admissibility  of  certain  evidence,  the 
question  cannot  be  raised  in  this  court. 

Appeal  from  the  Circuit  Court  of  Kankakee  county;  the 
Hon.  Charles  H.  "Wood,  Judge,  presiding. 
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This  was  an  action  of  assumpsit,  brought  by  Allen  against 
Payne,  to  recover  for  certain  household  goods  and  furniture 
sold  by  Payne  to  Allen,  then  in  a  hotel  in  Kankakee,  for 
which  he  paid  $1,500.  Payne,  after  having  received  the  pur- 
chase price  agreed  upon,  removed,  or  permitted  to  be  removed, 
a  portion  of  the  furniture  claimed  by  Allen  to  be  included  in 
his  purchase.  The  sale  was  a  verbal  one,  and  the  understand- 
ing of  the  parties  as  to  what  was  included  in  the  sa.e  was  a 
matter  of  proof.  The  defendant  also  j)resented  a  set-off  for 
services  of  his  wife  as  cook  in  the  hotel  after  possession  was 
given  to  Allen,  and  for  his  proportion  of  the  profits  of  the 
business,  as  agreed  between  himself  and  Allen,  during  the 
holding  of  the  county  fair. 

The  issues  were  submitted  to  a  jury  and  the  evidence  was 
very  contradictory.  A  verdict  was  returned  for  defendant  and 
judgment  entered  accordingly,  and  the  plaintiff  brings  the 
cause  to  this  court  by  appeal,  alleging  that  the  verdict  was 
contrary  to  the  evidence. 

Mr.  C.  A.  Lake,  for  the  appellant. 

Mr.  Wm.  H.  Richardson,  for  the  appellee. 

Per  Cueiam:  Allen  sold  Payne  the  furniture  of  a  hotel  in 
Kankakee  city,  which  Allen  had  been  occupying,  and  the  unex- 
pired portion  of  his  lease.  This  suit  is  brought  by  Payne  oii 
the  ground  that  he  did  not  receive  all  the  furniture  he  pur- 
chased. Allen,  on  the  other  hand,  insists,  not  only  that  h( 
delivered  all  the  furniture  he  sold,  but  that  Payne  is  indebted 
to  him  for  the  services  of  himself  and  family  after  Payne  tools 
possession,  and  for  money  received  by  Payne  at  the  time  of 
the  county  fair,  which  money  was  to  be  divided  between  them. 
The  jury  gave  Payne  a  verdict. 

No  question  of  law  is  presented  by  this  record,  and  we  car. 
not  set  aside  the  verdict  as  against  the  evidence.  This  wa? 
very  contradictory.  The  parties  were  both  sworn  under  the 
recent  statute  and  contradicted  each  other  in  their  testimony. 
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It  Avas  for  the  jury  to  determine  wbicli  was  best  entitled  to 
belief  or  best  supported  by  the  other  witnesses. 

A  question  is  made  here  on  the  admissibility  of  the  testi- 
mony of  Mrs.  Payne.  No  exception  was  at  the  time  taken 
to  the  ruling  of  the  court,  and  the  point  is,  therefore,  not 
before  us. 

Judgment  affirmed. 


Dennis  Beach  et  al. 

V. 
GrEORGE    C.    BeSTOR. 

1.  Ckeditors*  BILL  —  to  reach  trust  funds — interpretation  of  a  particulwr 
assignment  for  tlie,  benefit  of  creditors.  M,  brouglit  suit  against  a  railroad  com- 
pany  upon  a  certain  claim,  and  in  February,  1857,  pending  the  action,  assigned 
it  to  P.,  wlio  agreed  to  prosecute  it  to  a  recovery,  and  among  other  things  apply 
the  proceeds  to  the  payment  of  certain  debts  against  M.,  among  which  was  one 
owing  to  one  Bestor.  In  May,  1857,  Bestor  reduced  his  claim  to  judgment ; 
and  in  October,  1858,  judgment  was  rendered  upon  M.'s  demand  in  his  favor, 
and  by  another  arrangement  with  P.,  in  November  following,  M,  assigned  this 
judgment  absolutely  to  P.  &  B.,  upon  what  they  claimed  to  be  a  full  and  faif 
consideration,  but  without  Bestor's  consent,  which  judgment  was  subse- 
quently secured  by  the  deposit  of  funds  for  its  payment,  through  the  action 
of  certain  other  creditors  of  the  company.  Bestor  now  brings  suit  as  a  judg- 
ment creditor  of  M.,  to  compel  satisfaction  of  his  claim  out  of  this  fund,  by 
reason  of  the  first  assignment.  Held,  that  the  claim  of  Bestor  was  embraced 
in  the  first  assignment,  which  provided  for  the  payment  of  such  indebtedness 
as  should  be  found  owing  from  M.  to  the  persons  therein  named,  by  reason  of 
work  done  for,  or  money  loaned  to,  him  ;  Bestor  ha\'ing  loaned  him  certain 
negotiable  securities  upon  which  to  raise  money,  and  with  which  he  procured 
it,  which  was  equivalent  to  a  money  loan. 

2.  When  till  can  be  filed  before  execution.  And  in  such  case  it  was  not  neces- 
sary to  have  execution  returned  nulla  bona,  before  Bestor  could  ask  the  aid  of 
a  court  of  equity  to  enforce  the  satisfaction  of  his  judgment  against  this  fund. 

3.  Former  decisions  —  The  cases  of  Miller  v.  Davidson,  3  Gilm.  518  ;  Green- 
way  V.  Thomas,  14  111.  271,  and  Weightman  v.  Hatch,  17  id.  281,  cited  and 
referred  to  in  support  of  this  principle. 

4.  The  proceeds  arising  out  of  this  judgment  having  been  expressly 
appropriated  to  the  payment  of  Bestor's  debt  with  others,  and  so  received  by 
P.,  with  the  agreement  that  they  should  be  so  applied,  Bestor  is  entitled  to 
have  his  judgment  satisfied  out  of  this  fund. 
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5.  B,,  having  acted  jointly  with  P.  in  the  purchase  of  M.'s  judgment,  is 
chargeable  with  the  same  notice  that  P.  had,  which  was,  that  he  was  dealing 
with  a  trust  fund,  and  they  must  satisfy  all  legal  claims  upon  such  fund, 
growing  out  of  the  first  assignment  to  P.,  as  their  purchase  in  no  wise  affected 
this  trust. 

6.  It  must  be  presumed  that  Bestor  had  notice  of  the  first  assignment 
to  P.,  and  relied  upon  it  for  the  payment  of  his  claim ;  the  proof  showing  that 
M.  had  furnished  him  with  a  copy  of  it,  and  that  thereafter  he  took  no  further 
steps  to  collect  his  debt,  until  the  commencement  of  this  proceeding,  a  period 
of  about  seven  years. 

7.  Nor  can  he  be  said  to  have  been  guilty  of  such  laches,  in  this  delay  to 
enforce  payment  of  his  judgment  against  this  fund,  as  will  warrant  the  pre- 
sumption that  he  had  abandoned  it,  the  fund  having  been  continually  in 
litigation  from  the  time  of  assignment  until  about  the  time  of  this  proceeding 
to  enforce  his  claim. 

8.  The  filing  of  the  assignment  of  the  judgment  to  P.  &  B.,  although 
absolute  on  its  face,  did  not  affect  the  rights  of  Bestor,  notwithstanding  it  was 
notice  to  him. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county;  the 
Hon.  Erastus  S.  Williams,  Judge,  presiding. 

This  was  a  bill  in  chancery,  tiled  in  the  court  below  by  the 
defendant  in  error,  as  a  judgment  creditor  of  one  Richard  P. 
Morgan,  against  the  plaintiffs  in  error,  Dennis  Beach,  Peter 
W,  Peckham  and  Ezra  M.  Prince,  to  enforce  the  satisfaction 
of  his  judgment  out  of  certain  funds  in  the  hands  of  plaintiffs 
in  error,  alleged  to  have  been  received  by  them  in  trust  for 
the  payment  of  this,  together  with  other  claims,  by  reason  of 
an  assignment  made  by  Morgan  to  Peckham. 

The  facts  are  fully  stated  in  the  opinion. 

.    Messrs.  Arrington  &  Dent,  for  the  plaintiffs  in  error. 

Mr.  W.  T.  Burgess,  for  the  defendant  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  appears,  that  George  C.  Bestor  recovered  a  judgment  in  the 
Peoria  Circuit  Court,  at  the  May  Term,  1857,  against  Pichard 
P.  Morgan  on  a  promissory  note  for  $1,664.  The  note  recites 
that  it  was  given   "for  two  second  mortgage  bonds  of  the 
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Peoria  and  Oqua^vka  Railroad  compan}'."  It  appears  that 
Morgan  held  a  claim  on  the  Peoria  and  Oquawka  Pailroad 
company,  npon  which  he  liad  brought  suit  in  the  United  States 
Circuit  Court ;  that,  pending  the  action,  he  assigned  the  claim 
to  Peter  W.  Peckhani,  who  agreed  to  prosecute  it  to  a  recovery 
and  at  the  same  tinie  transferred  to  him  various  claims.  Peck- 
iiam  agreed  that  out  of  the  proceeds  he  would  pay  a  portion  to 
Morgan,  specifying  the  amount,  and  would  pay  a  number  of 
persons  having  debts  against  Morgan,  among  whom  Bestor  is 
named.  This  agreement  bears  date  the  6th  of  February,  1857. 
The  suit  against  the  railroad  company  resulted,  after  several 
trials,  in  a  judgment  in  favor  of  Morgan  for  $50,000,  on  the 
28th  of  October,  1858. 

On  the  11th  of  November,  1858,  a  new  arrangement  was 
entered  into  between  Morgan  and  Peckham,  when  the  former 
assigned  this  judgment  to  Dennis  Beach  and  Peckham.  They 
at  the  time  gave  their  notes  to  Morgan  for  a  portion  of  the 
consideration,  and  they  claim  that  prior  and  existing  indebted- 
ness from  Morgan  to  them  constituted  the  remainder  of  a  full 
and  fair  consideration  for  its  purchase.  It  does  not  appear 
that  Bestor  consented  to  this  sale  of  the  judgment ;  this  assign- 
ment was  placed  on  the  records  of  the  court  in  which  the 
judgment  was  recovered.  Subsequently  a  bill  was  filed  in 
the  McLean  Circuit  Conrt  by  Beach  and  Peckham  against  the 
railroad  company  and  Cruger,  Sekor  &  Co.,  for  the  purpose  of 
reaching  funds  for  the  payment  of  the  judgment.  In  Septem- 
ber, 1860,  a  decree  was  rendered  by  that  court  requiring  Cru- 
ger, Sekor  &  Co.  to  pay  the  money  due  on  the  judgment,  and 
making  the  decree  a  lien  on  a  part  of  the  railroad.  Orme  was 
made  a  receiver,  but  Prince  subsequently  succeeded  him  as 
receiver  b_y  appointment  of  the  court. 

Afterward,  Beach  filed  a  bill  against  the  Logansport,  Peoria 
and  Burlington  Pailroad  company,  formerly  the  Peoria  and 
Oquawka  Railroad  company,  to  reach  funds  for  the  satisfac- 
tion of  this  judgment  and  decree;  and  there  was  paid  by  the 
company  to  Prince  $3,657.35  thereon,  Osborne  &  Perkins, 
who  held  a  junior  lien  to  the  judgment,  recovered  by  Morgan 
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against  the  railroad  company,  tiled  a  bill  of  interpleader  in  the 
Supreme  Court  of  New  York,  against  divers  persons,  including 
Beach  and  Peckham,  and  in  January  1864,  a  decree  was  rendered 
limiting  Osborne  &  Perkins'  liability  to  satisfy  the  decree  of  the 
11th  September,  1860,  to  the  sum  of  $59,454.14,  requiring 
•J:iem  to  pay  to  Beach  and  Peckham,  $12,454.14,  and  to  deposit 
:n  the  United  States  Trust  company,  in  JSTew  York  city,  the 
remaining  $47,000,  to  the  credit  of  Prince,  as  receiver,  and 
required  this  latter  sum  to  be  invested  in  United  States  5-20 
coupon  bonds,  to  be  drawn  and  delivered  to  the  receiver  or  his 
successor  in  office,  or  order,  upon  an  order  of  the  Circuit  Court 
of  Macon  county,  Illinois,  which  orders  were  onlj^  to  be  made 
after  ten  days'  notice  to  several  persons  who  were  the  attorneys 
of  Beach  and  Peckham.  Osborne  &  Perkins  performed  the 
decree,  by  paying  the  money  to  the  trust  company  as  required, 
and  put  into  the  hands  of  Isaac  P.  Martin,  of  New  York  city, 
$10,000,  to  abide  the  result  of  a  litigation  between  Beach  and 
Peckham,  which  is  still  pending. 

Bestor  claims  that  he  is  entitled  to  have  his  judgment  satis- 
fied out  of  these  funds,  by  reason  of  a  superior  equitable  lien 
on  the  fund,  because  of  the  assignment  of  the  6tli  of  February, 

1857,  which  designated  him  as  one  of  the  creditors,  who  should 
be  paid  out  of  the  claim  from  which  this  fund  has  arisen.  He 
insists,  that  his  equity  is  superior  to  that  of  Beach  and  Peck- 
ham, under  their  purchase  of  the  judgment  on  the  11th  of 
November,  1858.  Plaintiffs  in  error  resist  this  claim  on  several 
grounds :  First,  that  plaintiff  in  error  did  not  sue  out  an  exe- 
cution on  his  judgment  until  1864,  and  then  without  reviving 
his  judgment,  and  is  not  therefore,  in  a  position  to  claim  equit- 
able relief;  secondly,  that,  Morgan  having  sold  the  judgment 
by  an  assignment  absolute  on  its  face,  on  the  11th  of  November, 

1858,  and  that  plaintiff  in  error  having  notice  of  the  assign- 
ment, and  having  acquiesced  in  it  without  objection  until  the 
commencement  of  this  suit,  to  the  October  Term,  1864,  of  the 
Cook  Circuit  Court,  he  lost  all  benefit  of  any  lien  he  ma}'  have 
acquired  under  the  first  assignment.     Also,  that  this  claim  was 
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not  embraced  in  the  first  assignment,  as  it  was  neither  for  labor 
performed  on  the  raih-oad,  nor  for  money  loaned. 

We  shall  examine  the  last  objection  first.  The  language  of 
the  assignment  is,  that  Peckham  would  pay  "  all  indebtedness, 
if  any,  that  may  be  found  to  have  been  due,  owing  or  payable 
from  the  party  of  the  first  part "  to  the  several  persons  named, 
defendant  in  error  being  of  the  number,  "  by  reason  of  any 
work  done  for,  or  money  loaned  to  the  party  of  the  first  part, 
previous  to  the  first  day  of  September,  A.  D.  1856."  The 
note  states  that  it  was  given  for  two  second  mortgage  bonds 
upon  the  railroad ;  and  the  evidence  shows  that  Morgan 
desired  to  raise  money,  and  defendant  in  error,  being  unable 
to  accommodate  him,  let  him  have  the  bonds  upon  which  to 
procure  it.  That  Morgan  did  raise  $1,200  on  these  bonds. 
We  can  see  no  reason  why  the  claim  of  defendant  in  error  was 
not  embraced  in  the  assignment.  It  is  true,  defendant  in 
error  did  not  directly  loan  the  money,  but  loaned  him  the 
bonds  with  which  it  was  obtained.  It  was  virtually  a  loan  of 
money,  as  it  was  a  loan  of  negotiable  securities  upon  which  to 
procure  the  money.  It  was  not  for  the  sale  of  property,  or 
merchantable  commodities,  but  a  loan  of  securities  exchanged 
in  market  for  money.  We  are,  therefore,  of  the  opinion  that 
there  is  no  force  in  this  objection. 

Had  the  judgment  of  defendant  become  dormant,  so  as  to 
lose  its  lien  in  equity  upon  this  fund,  from  which  he  could 
alone  enforce  satisfaction  by  bill  in  equity  ?  At  law,  a  failure 
to  sue  out  an  execution  within  twelve  months  after  the  recovery 
of  a  judgment,  operates  to  destroy  the  lien  on  real  estate. 
And  the  judgment  creates  no  lien  on  the  personal  property 
of  the  defendant.  That  is  only  produced  by  suing  out  execu- 
tion and  placing  it  in  the  hands  of  a  proper  officer.  And  at 
the  common  law,  if  the  plaintiff  in  the  judgment  neglects  to 
sue  oiit  execution  within  one  year,  a  legal  presumption  is  raised 
that  the  judgment  has  been  paid,  and  a  scire  facias  is  required 
to  be  sued  out  to  afibrd  the  defendant  an  opportunity  to  show 
its  satisfaction.  But,  failing  to  do  so,  an  execution  will  be 
awarded,  that  plaintifi"  may  liave  satisfaction  of  his  judgment. 
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As  a  general  rule,  a  creditor  must  reduce  his  demand  to  judg- 
ment and  have  execution  returned  nulla  hona  before  lie  can 
call  upon  a  court  of  equity  to  aid  him  in  obtaining  satisfaction. 
To  this  rule  there  are  exceptions,  and  of  these  is  the  right  to 
file  a  bill  without  first  suing  out  execution,  to  remove  a  fraudu- 
lent conveyance,  and  another  is,  to  reach  trust  property  of  the 
judgment  debtor  held  for  the  benefit  of  creditors.  Miller  v. 
Davidson^  3  Gilm.  518 ;  Greenway  v.  Thomas^  14  111.  271 ; 
Weightman  v.  Ilatoh,  17  id.  281.  In  the  first  of  these  cases,  it 
was  lield  that  courts  of  equity  jurisdiction  in  all  cases  of  trust, 
are  abundantly  able  to  inquire,  of  themselves,  whether  the  party 
claiming  to  be  cestui  que  trust  be  so  or  not;  and  that,  if  it  is 
established  that  the  person  holding  the  property  is  a  trustee 
for  the  creditors,  then  a  complainant,  if  he  be  one  of  them, 
thus  shows  himself  to  be  a  cestui  que  trust,  and  establishes  his 
right  to  invoke  the  aid  of  a  court  of  equity  to  prevent  tlie 
trustee  from  abusing  the  trust. 

The  principle  announced  in  that  case  establishes  the  jurisdic- 
tion of  the  court  in  this,  as  in  that  it  was  held  that  an  execu- 
tion returned  "no  property  found "  was  not  necessary  before 
such  a  fund  could  be  reached  on  bill  in  equity.  In  this  case, 
the  fund  was  expressly  appropriated  to  paj^  this  debt,  and  was 
received  by  Peckham  with  the  agreement  that  he  would  so 
apply  it;  and  when  he  and  Beach  purchased  the  judgment  of 
Morgan,  Peckham  knew  that  he  was  dealing  with  a  trust  fund, 
and,  as  he  and  Beach  acted  jointly  in  purchasing  the  judgment, 
the  latter  must  be  held  to  be  charged  with  the  same  notice  as 
Peckham  had.  That  purchase,  then,  did  not  destroy  the  char- 
acter of  the  trust,  and  the  fund  is  still  held  for  the  benefit  of 
Beach  and  Peckham ;  and  they  are  bound  to  satisfy  all  legal 
and  binding  claims  upon  the  fund,  growing  out  of  the  former 
assignment  to  Peckham. 

It  is,  however,  urged,  that  defendant  in  error  had  no  notice 
of  the  assignment  to  Peckham,  and  never  accepted  of  the 
provision  until  after  the  judgment  was  transferred  tp  Beach 
and  Peckham ;  and  that  he  acquired  no  lien  upon  the  fund,  did 
not  rely  upon  it,  and  has  sustained  no  injury  by  the  sale  of 
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the  judgment.  Cruger  testifies,  that  defendant  in  error  handed 
him  a  copy  of  the  agreement  by  whicli  Morgan  assigned  tlie 
claim  to  Peckham,  and  which  provided  for  the  payment  of  his 
claim  with  others ;  that  this  copy  was  sent  by  Morgan  to  de- 
fendant in  error,  to  secure  him  for  moneys  he  had  advanced  to 
Morgan,  and  that  this  copy  was  made  for  the  use  of  the  attor- 
neys in  the  defense  of  the  bill  filed  in  the  McLean  Circuit 
Court ;  that  defendant  in  error  showed  witness  the  writing  in 
the  summer  or  fall  of  1857,  who  read  it  and  the  copy.  George 
L.  Bestor  states,  that  he,  some  time  in  1857,  in  the  ofiice  of 
defendant  in  error,  made  this  copy  for  Cruger,  from  what  he 
supposed  to  be  the  original  agreement  between  Morgan  and 
Peckham.  This  would  seem  to  fully  establish  the  fact  that 
defendant  in  error  had  notice  of  the  first  agreement  before  it 
was  destroyed,  and  the  other  entered  into  on  the  11th  of  !Nov- 
ember,  1858. 

As  the  assignment  was  for  the  benefit  of  defendant  in  error, 
with  others,  the  presumption  might  be  fairly  indulged  that  he 
had  accepted  it.  Such  an  inference  may  be  indulged,  when 
we  see  that  he  took  no  further  steps  to  collect  his  debt,  until 
about  seven  years  after.  And  then  he  sues  out  an  execution, 
no  doubt,  to  lay  the  foundation  for  the  commencement  of  this 
proceeding,  to  subject  this  fund  to  the  payment  of  his  judg- 
ment. He  does  not  seem  to  have  looked  to  any  other  fund  for 
payment,  nor  to  have  sought  its  enforcement  in  any  other 
mode.  "We  therefore  think  it  may  be  reasonably  inferred,  that 
he  not  only  had  notice  of  the  assignment,  but  that  he  relied 
upon  it  for  payment. 

It  is  also  urged,  that,  owing  to  his  great  delay  in  commen- 
cing proceedings  to  enforce  his  claim  against  this  fund,  we 
should  presume  that  he  had  abandoned  the  fund.  This  ia 
sufliciently  answered  by  the  fact  that  this  fund  was  continually 
in  litigation  from  the  time  the  assignment  was  made  until 
about  the  time  this  suit  was  commenced.  We  do  not  see  that 
more  prompt  action  would  have  availed  defendant  in  error. 
And  we  do  not  discover  that  the  filing  of  this  last  assignment 
in  the  United  States  Circuit  Court,  although  it  was  absolute 
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on  its  lace,  and  may  have  been  notice  to  defendant  in  error, 
could  affect  liis  rights,  or  that  he  has  been  guilty  of  such  laches 
as  estops  him  from  asserting  his  claim.  Had  the  rights  of 
innocent  purchasers  intervened,  then  a  very  different  question 
would  have  been  presented.  From  a  careful  examination  of 
the  record  in  this  case,  we  do  not  find  any  error  for  which  the 
decree  of  the  Circuit  Court  should  be  reversed,  and  it  is  there- 
fore affirmed. 

Decree  affirmed. 


Philemon  Cadwell 

V. 

Silas    H.  Sherman,  by  his   next  friend,  etc. 

1.  New  trial  —  'verdict  against  tlie  evidence.  Unless  the  verdict  of  the 
jury  is  manifestly  against  the  weight  of  evidence,  it  will  not  be  disturbed. 

3.  Former  decision.  The  case  of  Parmelee  v.  Smith,  21  111.  636,  is  deci- 
sive of  this  case,  upon  the  question  as  to  the  right  of  the  plaintifiF  to  hold  the 
property  in  controversy  as  his  own. 

Appeal  from  the  Circuit  Court  of  Lake  county ;  the  Hon. 
Ekastus  S.  Williams,  Judge,  presiding. 

This  was  an  action  of  trover,  instituted  in  the  court  below, 
by  the  appellee,  Silas  H.  Sherman,  a  minor,  by  his  next  friend, 
Joel  S.  Sherman,  against  appellant,  to  recover  the  value  of  two 
certain  war  fund  bonds  belonging  to  the  appellee.  The  cause 
was  tried  before  a  jury,  who  found  the  appellant  guilty,  and 
assessed  the  damages  against  him  at  the  sum  of  $226.72.  A 
motion  for  a  new  trial  was  made,  which  was  overruled  by  the 
court,  and  judgment  entered  on  the  verdict,  whereupon  an 
appeal  was  taken  to  this  court. 

Messrs.  Blodgett,  Upton  &  Williams,  for  the  appellant. 

Mr.  W.  S.  Searls,  for  the  appellee. 

Mr.  Chief  Justice  Beeese  delivered  the  'pinion  of  the 
Court : 
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This  record  presents  no  question  of  law,  nor  is  any  point  of 
law  made  by  the  appelLant.  It  presents  purely  a  question  of 
evidence,  of  which  much  was  heard  on  the  trial  of  the  issue.   . 

Although  we  might  not  have  found  as  the  jury  did,  we  can- 
not say  the  verdict  is  so  plainly  against  the  weight  of  evidence 
as  to  justify  the  interposition  of  this  court. 

These  bonds  appear  to  have  been  given  the  appellee,  as  a 
bounty,  on  his  enlistment  into  the  army,  he  being  then  a 
minor ;  and,  under  the  authority  of  Parinelee  v.  Smith,  21  111. 
636,  he  could  hold  them  as  his  property.  The  jury  have 
found,  that  he  did  not  dispose  of  them  to  the  association 
represented  by  the  appellant  as  its  treasurer,  and  we  cannot 
say  the  evidence  does  not  sustain  them  in  this  conclusion. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Thomas  Milnee 

V. 

Thomas  Briggs,  Jr. 

LiJiiTATiON  —  of  law  of  February  10,  1849.  An  action  of  debt  on  promis- 
Bory  notes  made  out  of  tliis  State,  and  the  cause  of  action  on  wliicli  accrued 
out  of  this  State,  before  the  passage  of  the  limitation  law  of  February  10, 
1849,  was  not  affected  by  any  statute  of  limitation  in  force  in  this  State. 

Writ  of  Error  to  the  Superior  Court  of  Chicago ;  the  Hon. 
John  M.  "Wilson,  Chief  Justice,  presiding. 

This  was  an  action  of  debt,  commenced  January  6,  1860,  on 
a  promissory  note  made  out  of  this  State,  the  cause  of  action 
accruing  out  of  this  State,  and  which  matured  October  4, 
1843,  of  which  the  following  is  a  copy: 

*•  £96  155.  26^.  c'y.  Kingston,  August  4th,  1843. 

"  Two  months  after  date,  I  promise  to  pay  Messrs.  Briggs  & 
Lasher,  or  order,  the  sum  of  ninety-six  pounds,  fifteen  shillings 
and  two  pence  currency,  for  value  received. 

"THOMAS  MILNEE." 
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The  statute  of  limitations  was  pleaded  and  the  issues  were 
submitted  to  a  jury,  and  verdict  rendered  for  plaintiff  in  the 
court  below,  and  judgment  entered  accordingly,  and  the  de- 
fendant brings  the  cause  to  this  court  on  writ  of  error,  and  the 
question  presented  is,  whether  any  statute  of  limitations  was 
in  force  in  this  State  affecting  the  note  sued  upon. 

Mr.  J.  W.  Waughop,  for  the  plaintiff  in  error. 

Mr.  John  H.  Thompson,  for  the  defendant  in  error. 

Per  Curiam  :  It  was  decided  in  the  case  of  Campbell  v. 
Harris,  30  111.  395,  that  the  action  of  debt  on  promissory 
notes  made  out  of  this  State,  and  the  cause  of  action  on  which 
accrued  out  of  this  State,  before  the  passage  of  the  limitation 
law  of  February  10,  1849,  was  not  affected  by  any  statute  of 
limitation  in  force  in  this  State.  This  case  is  precisely  like 
that,  and  must  be  governed  by  the  decision  in  that  case. 

The  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affi/rmed. 


Lewis  Russell 

V. 

David  W".  Paine. 

1.  Chancery — cases  in — when  issues  of  fact  should  he  tried  hy  a  jury.  In 
suits  in  chancery,  where  the  evidence  is  contradictory,  and  of  such  character 
as  to  render  it  a  difficult  task  to  arrive  at  any  definite  conclusion  concerning 
the  merits  of  the  case,  the  court  should  require  the  issues  of  fact  to  be  deter- 
mined by  a  jury. 

2.  SATd3!  —  when  court  may  require  issues  to  be  tried  by  a  jury.  It  is  within 
the  discretion  of  the  chancellor,  to  require  the  issues  of  fact  arising  in  eqiiity 
cases,  to  be  tried  by  a  jury  at  any  time  before  decree. 

Appeal  from  the  Circuit  Court  of  Whiteside  county ;  the 
Hon.  William  W.  Heaton,  Judge,  presiding. 

The  facts  in  this  case  sufficiently  appear  in  the  opinion. 
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Mr.  Samuel  Strawder,  for  the  appellant, 
Mr.  J.  Johnson,  for  the  appellee. 
Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  suit  in  chancery  brought  by  Lewis  Russell,  in 
the  Whitesides  Circuit  Court,  against  David  W.  Paine,  to  fore- 
close a  mortgage  on  lands  described  in  the  bill.  Defendant 
answered  and  denied  that  he  had  ever  executed  the  note  des- 
cribed in  the  bill,  and  insisted  that  complainant  had  no  right 
to  a  decree.  On  a  hearing  in  the  court  below  the  bill  was 
dismissed  at  complainant's  costs,  and  he  now  brings  the  case  to 
this  court  by  appeal  and  asks  a  reversal  of  the  decree. 

We  have  looked  into  the  record,  and  after  a  careful  exami- 
nation of  the  evidence,  find  it  to  be  quite  conflicting  and 
inconclusive.  It  is  so  much  so  that  it  is  difficult  to  arrive  at 
any  very  satisfactory  conclusion  as  to  the  real  merits  of  the 
controversy.  But,  notwithstanding  the  inconclusive  nature 
of  the  testimony,  we  incline  to  the  opinion  that  it  would  have 
warranted  the  court  in  granting  the  relief  sought.  Inasmucli, 
however,  as  the  case  will  be  remanded  for  further  proceedings, 
we  shall  abstain  from  a  discussion  of  the  evidence  in  the 
record. 

This  is  of  tliat  character  of  cases  where  the  chancellor  should 
require  an  issue  of  fact  to  be  formed,  and  tried  by  a  jury.  In 
such  a  conflict  of  evidence,  and  where  there  is  such  uncertainty 
as  there  is  in  this  case,  the  issue  may  well  be  submitted  to  a 
jury  for  their  determination.  It  is  within  the  discretion  of  the 
chancellor,  at  any  time  before  a  decision  is  arrived  at,  to 
require  such  an  issue  to  be  formed.  Where  the  evidence  is 
contradictory,  depends  upon  slight  circumstances,  the  veracity 
of  witnesses  is  involved,  and  where  the  manner,  intelligence 
and  relation  of  witnesses  to  a  case,  must  have  their  proper 
weight,  it  is  highly  desirable  that  the  issue  should  be  tried  by 
a  jury. 

Inasmuch  as  we  are  not  satisfied  with  the  decree  of  the  court 
below,  it  is  reversed,  and  the  cause  remanded,  with  directions 
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to  the  court  below  to  have  an  issue  of  fact  formed  and  submit- 
ted to  a  jury  for  trial,  and  for  such  other  and  further  proceed- 
ings as  the  case  may  require. 

.  Decree  reversed. 


Edward  Bulger  et  al, 

V. 

Theodore  Hoffman. 

BiLii  OP  EXCEPTIONS  —  when  necessary.  Where  an  appeal  from  an  inferioi 
court,  to  the  Circuit  Court  of  Cook  county,  was  dismissed  in  the  latter  court,  it 
will  be  presumed,  in  the  absence  of  a  bill  of  exceptions  preserving  the  ground 
of  dismissal,  that  it  was  for  non-compliance  with  some  proper  order  or  rule 
of  the  court. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
Erastus  S.  "Williams,  Judge,  presiding. 

This  was  an  action  of  forcible  detainer,  by  Hoffman  against 
Bulger  and  Walsh,  commenced  before  a  justice  of  the  peace  in 
Cook  county,  and  on  appeal  to  the  Circuit  Court  was  dis- 
missed. The  cause  was  brought  to  this  court,  and  the  order 
for  dismissal  assigned  for  error. 

Mr.  J.  S.  Bage,  for  the  appellant, 

Messrs.  Adams  &  ISTissen,  for  the  appellee. 

Mr.  Chief  Justice  Bkeese  delivered  the  opinion  of  the 
Court : 

There  is  no  bill  of  exceptions  appearing  in  this  record,  and, 
in  its  absence,  we  must  presume  the  appeal  was  dismissed  for 
non-compliance  with  some  proper  rule  or  order  of  the  court. 
It  is  impossible  for  this  court,  on  what  appears,  to  say  why  the 
appeal  was  dismissed.  Appellant  should  have  preserved  the 
point  by  a  bill  of  exceptions.  The  act  of  the  legislature  (§ 
7;  of  Laws  1857),  applies,  in  terms,  to  appeals  from  an  inferior 
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court,  and  authorizes  tlieir  dismissal  if  an  atHdavit  of  merits  be 
not  filed  before  the  expiration  of  the  rule  to  plead,  as  in  other 
cases. 

We  must  presume  such  a  rule  was  entered,  which  was  not 
complied  with. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


The  People  of  the  State  of  Illinois 

V. 

Andrew  C.  Nixon. 

Bastardy  —  of  cUmtement  of  suit  upon  the  death  of  the  motlier.  The  death 
of  the  mother  does  not  abate  a  bastardy  proceeding  commenced  during  the 
life  of  the  mother. 

Writ  of  Ereok  to  the  Circuit  Court  of  Putnam  county. 

This  was  a  proceeding  instituted  in  the  name  of  the  people, 
against  Andrew  C,  Nixon,  for  bastardy.  Pending  the  suit,  the 
mother  of  the  child  died,  and,  the  court  below  holding  that  the 
suit  was  thereby  abated,  it  was  dismissed,  and  the  cause  is 
brought  to  this  court  by  the  people,  and  the  question  is  pre- 
sented whether  the  death  of  the  mother  should  abate  the  suit. 

Mr.  A.  E.  Stevenson,  State's  attorney,  for  the  people. 

Messrs.  Bangs  &  Shaw,  for  the  defendant  in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 

The  question  upon  this  record,  is,  whether  the  death  of  the 
mother  abates  a  bastardy  proceeding  commenced  during  her 
life,  under  the  statute.  The  Circuit  Court  so  held,  but  we  caii- 
not  concur  in  that  opinion.  Such  a  construction  is  not 
required  by  the  language  of  the  act,  and  would  defeat  its 
object.  The  object  is,  to  compel  the  putative  father  to  secure 
the  public,  as  well  as  the  mother,  against  liability  for  the  sup- 
23  — 45th  III. 
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port  of  the  child,  by  a  proceeding  in  the  name  of  the  peoj^le. 
The  mother  is  not  a  party  to  the  record,  although  allowed  to 
control  the  suit  and  made  liable  for  the  costs,  in  case  the 
defendant  is  discharged.  The  mother  not  being  a  party,  there 
is  no  technical  reason  for  the  abatement  of  the  suit,  and  its 
prosecution  may  be  more  important  to  the  public  than  if  the 
motlier  had  not  died. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Geoege  a.  Robbins  et  al. 

V. 

Juliette  A.  Kinzie. 

1.  Dower  —  mode  of  relinquisJiment  of — governed  by  statute.  The  common 
law  mode  of  relinquishing  the  right  of  dower  has  never  obtained  in  this  State, 
but  is  purely  tlie  creature  of  statutory  enactment. 

2.  Same  —  right  of  defined — when  and  how  released.  Dower  is  not  a  present 
interest  or  estate  in  lands,  but  simply  consists  of  an  inchoate  right,  subject  to 
conveyance  only  after  assignment,  when  it  becomes  an  estate,  but  may  be 
released  by  the  widow  to  the  owner  of  the  fee,  or  relinquished  and  pass  with 
the  fee  in  the  mode  prescribed  by  statute. 

•3.  Same  —  release  of — may  occur  after  conmyance  of  the  fee.  Under  the 
act  of  1853,  to  effect  a  release  of  the  dower  interest,  it  is  not  necessary  that 
it  should  occur  simultaneously  with  the  conveyance  of  the  fee.  Such  interest 
may  be  afterward,  and  during  coverture,  released  by  the  husband  and  wife  to 
the  owner  of  the  fee. 

4.  Same  —  what  amounts  to  a  release  of.  K.  and  his  wife  conveyed  certain 
lauds  to  B.,  but  which  deed  did  not  operate  as  a  release  of  her  dower  right  ; 
several  conveyances  thereafter  were  made  by  different  owners  of  the  fee,  when 
at  last,  one  S.,  to  whom  they  were  conveyed,  deeded  the  same  to  H.,  and  he  to 
R.,  S.  conveying  with  covenants  of  general  warranty,  the  right  to  convey  and 
against  incumbrances.  Afterward,  K.  and  his  wife  executed  a  release  and 
quitclaim  of  the  premises  to  S.,  by  which,  in  terms,  they  released  all  right 
and  claim  of  dower  in  the  premises,  to  him  and  his  assigns ;  the  deed  reciting, 
that  it  was  made  to  confirm  the  title  previously  conveyed  by  S.  Held,  that,  by 
such  release  to  S.,  the  wife's  right  of  dower  became  effectually  barred,  and 
that  the  same  inured  to  the  benefit  of  the  grantee  of  S.,  who  was  the  ownei 
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of  the  fee.  That  S.,  being  a  covenantor  for  title,  was  in  privity  with  it,  and 
bound  to  defend  it,  and  could  take  such  release  for  the  purpose  of  answering 
his  covenants. 

Appeal  from  the  Circuit  Court  of  Cook  county  ;  the  Hon. 
Ekastus  S.  Williams,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Beckwith,  Ayee  &  Kales,  for  the  appellants. 

Messrs.  Miller,  Yan  Akman  &  Lewis,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

Tliis  was  a  suit  in  equity,  brought  by  Juliette  Kinzie,  in  the 
Cook  Circuit  Court,  against  George  A.  Robbins,  and  a  large 
number  of  otlier  persons,  for  the  recovery  of  dower,  in  prem- 
ises described  in  the  bill.  She  alleges  that  she  was  married 
to  John  H.  Kinzie  on  the  9th  day  of  August,  1830 ;  that  he 
departed  this  life  on  the  21st  day  of  June,  1865,  leaving  appel- 
lee, his  widow,  surviving  him.  That  during  the  marriage,  and 
prior  to  the  30tli  day  of  June,  1834,  John  H.  Kinzie  was  seized 
of  an  estate  of  inheritance  in  the  premises  described  in  the  bill, 
and  in  which  she  claims  she  has  never  relinquished  her  right  to 
dower,  and  that  she  is  entitled  to  have  the  same  allotted  to  her, 
and  prays  that  such  relief  may  be  granted. 

The  answer  admits  the  marriage,  also  the  death  of  Kinzie, 
and  that  appellee  is  his  widow,  and  that  she  survives  him  ;  but 
appellants  deny  that  she  is  entitled  to  dower  in  the  premises. 
They  allege  in  their  answer,  and  it  appears  in  the  proof,  that 
Kinzie,  on  the  30th  of  June,  1834,  conveyed  the  premises,  by 
deed  of  that  date,  to  Mark  Benlien  in  fee,  and  that  appellee 
joined  in  the  execution  of  the  deed;  and  appellants  claim  that 
she  by  acknowledgment  of  the  deed  relinquished  her  dower. 
That  subsequently  to  that  date,  and  prior  to  the  9th  day  of 
January,  1845,  by  sundry  conveyances,  the  title  to  the  prem< 
ises  in  question  passed  to,  and  vested  in,  Mark  Skinner  and  one 
lieaumont,  as  tenants  in  common,  and  on  that  day  appellee 
attempted,  without  joining  with  her  husband,  to  release  her 
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dower,  but  it  is  conceded  that  this  deed  was  inoperative  for  the 
purpose.  On  the  21st  of  February,  1845,  Skinner  and  Beau- 
mont, by  deed  with  full  covenants  of  warranty,  conveyed  the 
premises  in  fee  to  Calvin  H.  Howe. 

That  on  the  20th  day  of  August,  1845,  Howe,  by  a  deed 
containing  the  usual  covenants  of  warranty,  conveyed  tlie 
premises  in  fee  to  Allen  Robbins.  That  on  the  12th  day  of 
June,  1861,  and  while  Robbins  was  seized  of  the  title  to  the 
premises,  through  and  under  Skinner,  Kinzie  and  appellee  exe- 
cuted a  deed  of  release  and  quitclaim,  by  which  they,  in  terms, 
release  all  right  and  claim  of  appellee  to  dower  in  the  prem- 
ises; to  Mark  Skinner  and  his  assigns.  The  deed  also  recited, 
that  it  was  made  to  confirm  the  title  previously  conveyed  by 
Skinner  to  Howe,  from  whom  Robbins  had  purchased. 

It  is  not  claimed,  that  this  deed  of  confirmation  is  defective 
either  in  its  execution  or  the  acknowledgment,  or  that  it  i& 
wanting  in  any  of  the  forms  required  by  our  statute.  It  is, 
however,  insisted,  that,  appellee's  right  being  but  a  claim,  and 
not  a  title  or  interest  in  the  land,  it  was  not,  after  the  husband 
had  conveyed  the  fee,  the  subject  matter  of  a  transfer  by  the  hus- 
band and  wife  to  either  the  owner  of  the  land  or  another;  and, 
even  if  it  were,  the  husband  having  previously  parted  with  tlie 
title,  they  were  powerless  to  release  the  widow's  dower,  in  the 
premises,  but  if  they  had  such  power  they  could  alone  release  to 
the  owner  of  the  fee.  On  the  other  hand,  it  is  urged,  that  lier 
right  was  capable  of  being  released  to  the  owner,  and  as  Skinner 
had  conveyed  the  premises  by  deed  with  covenants,  and  Robbins 
so  held,  when  the  deed  of  confirmation  was  executed,  that,  by 
the  force  of  the  covenants,  the  release  operated  to  transfer  the 
right  of  dower  to  the  holder  of  the  fee,  precisely  as  if  the  release 
had  been  to  him  b}^  name. 

Our  conveyance  act  prescribes  the  manner  in  which  a  mar- 
ried woman  may  relinquish  her  right  of  dower  in  her  husband's 
real  estate.  The  15th  section  declares,  that  "  a  married 
woman  may  relinquish,  her  right  of  dower,  in  any  of  the  real 
estate  of  her  husband,  by  joining  him  in  a  deed  of  conveyance, 
and  acknowledging  the  same  in  the  manner  hereinafter  pre- 
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scribed."  The  manner  is  prescribed  in  the  21st  section  of  the 
act,  which  declares,  "  That  it  shall  and  may  be  lawful  for  any 
married  woman  to  release  her  right  of  dower,  of,  in  and  to  any 
lands  and  tenements,  whereof  the  husband  may  be  possessed  or 
seized  of  any  legal  or  equitable  title  during  coverture,  by  join- 
ing such  husband  in  the  deed  or  conveyance,  for  the  conveying 
of  such  lands  and  tenements,  and  appearing  and  acknowledging 
the  same  before  any  judge  or  other  officer  authorized  to  take 
acknowledgments,  by  this  chapter."  The  remainder  of  this 
section  relates  to  the  manner  in  which  the  acknowledorment 
shall  be  made  and  certified. 

The  ancient  common  law  mode  of  relinquishing  dower  has 
never  obtained  in  this  State,  but  it  has  been  and  still  is  purely 
the  creature  of  statutory  enactment.  The  mode  prescribed  by 
statute  is  more  convenient,  speedy  and  less  expensive,  and  is 
more  simple  than  that  required  by  the  common  law.  And, 
while  the  inchoate  right  of  dower  cannot  be  said  to  be  a  pres- 
ent interest  or  estate  in  lands,  it  is  nevertheless  a  right  fully 
recognized  and  protected  by  the  law.  And  while  it  is  not  the 
subject  of  a  conveyance,  until  it  has  become  consummate,  and 
has  been  allotted  to  the  widow,  still  it  may  be  released  by  the 
widow,  to  the  owner  of  the  fee,  or  may  be  relinquished  and 
pass  with  the  fee,  in  the  mode  prescribed  by  the  statute. 

It  then  becomes  important  to  determine  whether  the  general 
assembly  intended  to  embrace  this  class  of  cases  in  the  provis- 
ions of  the  act.  As  the  statute  was  designed  to  supersede  the 
common  law,  we  must  presume  that  it  was  the  intention  to 
enable  the  parties  to  do  under  the  statute  what  they  M'ere 
authorized  to  do  at  the  common  law,  nnless  a  different  inten- 
tion is  expressed.  It  will  be  conceded,  that  at  common  law 
there  was  no  inchoate  right  of  dower  that  could  not  be  barred 
by  a  fine  or  common  recovery.  We  do  not  understand,  that, 
to  render  a  fine  or  recovery  effectual  to  bar  the  widow  from 
the  assertion  of  her  right  of  dower  in  lands,  the  husband 
should  have  been  the  owner  of  the  fee  when  it  was  levied. 
We  find  that  it  is  stated,  without  limitation,  that  a  wife  la 
barred  of  her  estate  in  lands  by  joining  the  husband  in  levying 
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a  fine.  By  the  common  law,  a  recovery  suiFered  by  the  hus- 
band and  wife  bars  the  wife  of  her  dower,  though  she  have 
no  recompense.  Pigott  Com.  Recov.  66 ;  2  Coke,  74.  And 
Pigott  says,  he  had  heard  some  learned  men  question  this, 
because  the  woman  has  then  no  estate  in  esse  ;  but  he  says  the 
same  may  be  said  against  a  fine,  and  that  the  common  recovery 
estops  her  as  a  party  to  tlie  suit. 

Tlie  statute  authorizes  the  relinquishment  of  dower  in  the 
lands  of  the  husband,  whereof  he  may  be  possessed  or  seized, 
by  any  legal  or  equitable  title  during  coverture,  by  joining  the 
husband  in  tlie  deed  or  conveyance,  etc.  Kinzie  was  seized  of 
the  estate  during  coverture,  and  he  and  his  wife  joined  in  the 
deed  to  Skinner,  and,  so  far  as  we  can  see,  brought  themselves 
within  the  statute,  and  passed  appellee's  dower  as  eftectually  as 
the  levying  of  a  fine  or  suffering  a  recovery  at  law  would  have 
done.  The  deed  is  within  the  statute,  and  must  be  held  to  be 
authorized,  and  if  to  a  proper  grantee,  is  binding,  and  estops 
appellee  from  asserting  her  claim  for  dower.  The  statute  lias 
not  declared  that  the  wife's  right  of  dower  can  only  be  relin- 
quished by  a  deed  tliat  passes  a  fee.  It  simply  requires  her  tO' 
join  in  a  deed  for  conveying  the  lands  or  tenements.  This 
obviously  refers  to  such  instruments  in  form  as  are  usually 
employed  to  convey  lands.  Any  other  construction  would  lead 
to  great  inconvenience  and  greatly  clog  estates,  and  seriously 
impair  their  value.  Again,  when  a  wife  joins  her  husband  in 
a  deed,  she  should  be  estopped  to  deny  that  he  was  possessed 
of  title  thereto,  such  as  entitled  her  to  dower,  leaving  her, 
however,  to  show  that  the  deed  by  some  subsequent  event  had 
become  inoperative  to  pass  title. 

If,  however,  it  was  doubtful  whether  this  was  the  true  con- 
struction of  these  sections  of  the  conveyance  act,  the  law  of 
1853  has  removed  all  doubt  on  the  subject,  as  it  clearly  and  in 
terms  recognizes  the  right  of  the  wife  to  relinquish  her  right  of 
dower.  It  clearly  and  unmistakably  embraces  the  acknowl 
edgments  of  three  kinds  of  deeds.  The  first  relates  to  the 
transfer  or  incumbrance  of  the  husband's  estate ;  the  second, 
the  transfer  or  incumbrance  of  the  wife's  real  estate;  and  the 
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third  relates  to  the  conveyance  of  the  wife's  "  right  of  dower 
in  any  lands  in  this  State."  It  is  true,  the  act  refers  to 
acknowledgments  and  M'hat  tliey  shall  contain,  but  it  explicitly 
refers  to  deeds  for  these  three  purposes.  And  the  deed  of  con- 
firmation, having  been  made  after  the  adoption  of  this  act,  must 
be  governed  by  its  provisions. 

It  seems  to  us,  that  there  can  be  no  doubt  that  this  statute 
fully  recognizes  the  right  of  the  husband  and  wife  to  convey 
her  inchoate  right  of  dower,  which  may  by  any  means  have 
become  separated  from  the  fee,  so  that  the  grantee  be  the 
owner  of  that  title.  It,  however,  does  not  profess  to  change 
the  common  law,  which  only  authorizes  the  release  of  such  a 
right  to  the  holder  of  the  fee.  We  therefore  have  no  hesitation 
in  saying,  that  this  release  was  well  made,  if  to  a  proper  grantee. 

It  only  remains  to  ascertain  whether  this  deed  was  so  made 
as  to  operate  as  a  release  to  the  owner  of  the  fee  to  the  premises 
in  controversy.  If  it  so  operated,  then  appellee's  right  of  dower 
became  effectually  barred,  and  she  has  no  right  of  recovery. 
If  Skinner  was  a  stranger  to  the  title,  the  release  was  inopera 
tive,  and  concluded  no  one.  Skinner  had  covenanted  for 
further  assurance,  and  there  cannot  be  the  slightest  doubt  that  it 
was  not  only  his  right,  but  his  duty,  to  remove  all  outstanding 
titles  or  incumbrances  calculated  to  defeat  the  title,  or  impair 
the  enjoyment  of  the  property  by  his  grantee.  This  became 
his  duty  under  his  covenants  for  title.  There  is  no  principle  of 
the  common  law  more  firmly  established  than  that  the  grantor 
with  covenants  has  the  right  to  purchase  outstanding  titles, 
and  when  so  made,  that  they,  by  force  of  his  covenants,  inure  to 
the  benefit  of  his  grantee.  And  it  is  equally  well  establislied, 
that  the  covenant  of  general  warranty  runs  with  the  land,  so 
that  when  the  covenantor  thus  extino-uishes  an  outstandino; 
title,  it  inures  to  the  person  then  holding  the  title  conveyed  to 
him  by  covenant.  Then,  as  Skinner  conveyed  to  Howe  by 
warranty  deed,  and  he  to  Robbins  with  such  covenants,  had 
this  been  any  other  description  of  title,  it,  npon  the  delivery  of 
the  deed,  would  have  inured  to  Robbins  who  then  held  the 
Skinner  title. 
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It  is  said  in  Sheppard's  Tonclistone,  328,  329,  that  a  release 
cannot  be  made  operative,  unless  it  is  to  a  person  having  a 
freehold  in  deed  or  in  law  in  possession ;  in  some  estate  in 
remainder  or  reversion,  in  deed  and  not  in  right  only,  in  fee  sim- 
ple, fee  tail,  or  for  life,  of  the  lands  whereof  the  release  is  made ; 
as  rights  of  entrj'  and  action,  and  the  like  are  not  transfer- 
able to  strangers,  bnt  can  onl}^  be  thus  released.  It  is  urged 
that  this  doctrine  controls  the  release  in  this  case.  It  is,  beyond 
doubt,  a  right  which  may  be  released  to  the  owner  of  the  fee, 
even  under  the  rule  as  announced  by  Sheppard,  on  the  con- 
trary, inasmuch  as  the  release  by  operation  of  the  covenants 
inured  to  the  benefit  of  the  holder  of  the  title,  it  fully  accords 
M'ith  the  rule.  Skinner  was  not  a  stranger,  but  was  in  privity 
with  the  title  Robbins  held  under  his  covenant  for  further  assur- 
ance, and  in  case  the  title  failed,  in  whole  or  in  part,  he  was 
.bound  to  make  the  loss  good. 

It  is  held  in  Lampet^s  Case^  10  Coke,  48,  that  a  release  of  a 
mere  possibility  ma}'  be  made  to  persons  in  privity  either  with 
the  title,  or  with  the  estate.  It  was  then  said  that  "  a  right  or 
title  to  a  freehold  or  inheritance,  be  it  in  presenti  or  futuro, 
may  be  released  in  five  manners : 

"  1.  To  the  tenant  of  the  freehold  in  fact  or  in  law  without 
privity. 

"  2.  To  him  in  remainder. 

"  3.  To  him  seized  of  the  reversion  without  any  privity. 

"4.  To  him  who  has  right  only  in  respect  of  privity;  as  if 
the  tenant  be  disseized,  the  lord  may  release  his  services  in 
respect  of  the  privity  and  right,  without  any  estate. 

"  5.  In  respect  of  privity  only,  without  right;  as,  if  tenant  in 
tail  makes  a  feoffment  in  fee,  the  donee  in  fee  has  no  right; 
and  yet  in  respect  of  the  privity  only,  the  donor  may  release  to 
him  the  rent  and  all  other  services.  So  the  demandant  may 
release  to  the  vouchee  in  respect  of  privity  only;  so  if  a  tenant 
make  a  feoffment  pending  the  writ,  the  release  of  the  demand- 
ant to  him  is  good  in  respect  of  the  privity."  And  in  the 
report  of  the  case  "  stating  the  al)ove  rules,  was  observed  the 
great  wisdom  and  policy  of  the  sages  and  founders  of  the  law, 
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who  have  provided  that  no  possibility,  right,  title,  or  thing  in 
action,  sliall  be  granted  or  assigned  to  strangers  ;  for  that  would 
be  the  occasion  of  multiplying  contentions  and  suits,  of  great 
oppression  to  the  people,  and  chiefly  of  terre-tenants;  and  the 
subversion  of  due  and  equal  execution  of  justice." 

Again,  in  Coke's  Litt.  265  h,  266  a,  it  is  said  the  general  rule 
is,  that  the  releasee  must  have  a  freehold  in  the  lands,  in  deed 
or  in  law,  at  the  time  the  release  is  executed.  Lord  Coke,  in 
commenting  on  this  section  (447),  says :  "  Also,  in  some  cases, 
a  release  of  a  right  made  to  one  that  hath  neither  freehold  in 
deed,  nor  freehold  in  law,  is  good  and  available  in  law :  as  the 
demandant  may  release  to  the  vouchee,  and  yet  the  vouchee 
hath  nothing  in  the  land  ;  but  the  reason  of  this  is,  that  when 
the  vouchee  entereth  into  the  warranty,  he  becometh  tenant 
to  the  demandant,  and  may  render  the  land  to  him  in  respect 
of  the  privit3^" 

He  again  says,  in  his  comments  on  section  490,  page  248,  h : 
"  Also  a  release  of  all  the  right,  etc.,  in  some  case  is  good,  made 
to  him  which  is  supposed  tenant  in  law,  albeit  he  hath  nothing 
in  the  tenements.  As  in  a  ^J)rflBC^/>«  quod  redded,  if  the  tenant 
alien  the  land  hanging  the  writ,  and  after  the  demandant 
releaseth  to  him  all  his  right,  etc.,  this  release  is  good,  for  that  he 
is  supposed  to  be  tenant  by  the  suit  of  the  demandant,  and  yet 
he  hath  nothing  in  the  land  at  the  time  of  the  release  made." 
In  the  next  section  (491),  it  is  said  :  "  In  the  same  manner  it  is, 
if  in  ^  ])roe,Gipe  quod  reddat,  the  tenant  vouch,  and  the  vouchee 
enters  into  warranty,  if  afterward  the  demandant  release  to 
the  vouchee  all  his  right,  this  is  good  enough,  for  that  the 
vouchee,  after  he  hath  entered  into  warranty,  is  tenant  in  law 
to  the  demandant." 

Of  this  section  he  says,  "  here  it  appeareth  that  there  is  a 
tenant  in  deed  and  a  tenant  in  law,  viz. :  the  tenant  to  a  praecipe 
after  alienation,  and  of  the  vouchee."  "  And  it  is  observable 
that  Littleton  saith,  that  in  both  cases  he  is  tenant  in  law  to 
the  demandant,  and  jQt  hath  nothing  in  the  land." 

According  to  these  authorities,  it  would  seem,  that  there  can 
be  no  question,  that    the  release  to  Skinner  was,  in  law,  an 
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effectual  bar  to  the  assertion  of  the  right  of  dower  by  appellee. 
Skinner  had  warranted  or  vouched  the  title,  and,  as  Coke  says, 
was  tenant  in  law  by  reason  of  his  covenants.  When  sued, 
Robbins  had  the  right  to  call  upon  Skinner  to  vouch  him,  or 
defend  the  title  and  make  good  his  covenants.  Skinner,  then, 
answered  all  of  the  requirements  of  the  law,  to  make  him  such 
a  privy  to  the  title,  as  enabled  him  to  take  the  release.  As  the 
covenantor  for  title  is  bound  to  defend  the  title,  the  law  must 
afford  him  the  opportunity  to  do  so,  if  within  his  power.  It 
would  be  unjust  and  oppressive  to  prevent  him  from  acquiring 
an  outstanding  title,  whether  inchoate  or  consummate,  for  the' 
purpose  of  answering  his  covenant.  The  law  does  not  proceed 
upon  such  narrow  or  unjust  principles,  but  affords  the  means 
to  all,  to  act  justly  and  to  protect  their  legal  rights  by  proper 
and  legitimate  means. 

For  these  reasons  we  are  of  the  opinion,  that  the  decree  of 
the  court  below  must  be  reversed  and  the  cause  remanded. 

Decree  reversed. 


Edward  McFadden 

V. 

Edward  L.  Worthington. 

1.  Judgment  for  costs  —  a  lien  upon  real  estate.  Under  section  1  of  chap- 
ter 54  of  tlie  Revised  Statutes,  a  judgment  for  costs  is  a  lien  upon  the  real 
estate  of  the  party  against  whom  such  judgment  is  rendered,  from  the  last  day 
of  the  term  of  the  court  in  which  it  was  entered. 

2.  Creditors  —  wJio  deemed  to  he.  A  creditor,  within  the  meaning  of  sec- 
tion 23  of  chapter  24  of  the  conveyance  act,  is  one,  who,  without  actual  or 
constructive  notice  of  a  prior  conveyance  or  incumbrance,  institutes  such  pro- 
ceedings and  takes  such  steps  as  effect  a  lien  on  the  land  before  the  recording 
of  such  conveyance  or  incumbrance,  whether  the  debt  be  prior  or  subsequent 
to  them,  and  whether  the  vendor,  at  the  time  of  conveying  or  incumbering, 
had  other  property  sufficient  to  pay  the  debt  or  not. 

3.  Same.  And  a  plaintiS"  in  a  judgment  for  costs,  is  a  creditor  within  the 
meaning  of  this  section  of  the  recording  act. 
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4.  Subsequent  purchaser — under  execution,  idtlwut  notice  of  a  prior  con 
teyance.  A  purchaser  of  land  at  an  execution  sale  is  protected  in  his  title 
against  a  prior  unrecorded  deed  of  whicli  he.  had  no  notice. 

5.  In  such  case,  the  court  cannot  go  behind  the  judgment  to  ascertain  the 
subject  matter  of  the  controversy;  it  is  suiBcient  that  the  defendant  is  enabled 
to  show  a  valid  judgment,  under  which  the  property  was  sold,  it  being  the 
settled  rule  of  this  State,  that  judgment  creditors  are  within  the  protection  of 
the  23d  section  of  the  conveyance  act,  and  stand  as  purchasers,  and  are  to  be 
regarded  as  such. 

Writ  of  Error  to  the  Circuit  Court  of  Whiteside  county ; 
the  Hon.  W.  W.  Heaton,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  J.  McCoy,  for  the  plaintiff  in  error. 

Mr.  F.  Sackett,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the 
Court : 

The  object  of  the  bill  filed  in  this  cause  was  to  quiet  com- 
plainant's title  to  certain  lots  in  Morrison,  in  Whiteside  county, 
or  rather  to  remove  a  cloud  upon  it,  caused  by  a  deed  executed 
to  the  defendant,  Higby. 

The  court  dismissed  the  bill  at  complainant's  costs,  and  he 
brings  the  record  here  by  writ  of  error,  assigning  this  as  error, 
and  makes  this  single  point : 

"  No  judgment  is  a  lien  on  real  estate  embraced  in  an  unre- 
corded deed,  previously  conveyed  by  a  judgment  debtor,  in 
actions  of  case,  trespass,  trover,  replevin,  detinue  and  eject- 
ment, or  for  costs  growing  out  of  the  trial  of  property  levied 
on  by  execution.  The  protection  given  by  the  above  recited 
recording  acts  being  only  in  favor  of  purchasers  without  notice 
and  creditors,  and  in  this  case  no  lien  attached  against  the 
property  in  question,  which  had  been  sold  and  conveyed  prior 
to  the  rendition  of  the  judgment ;  for  the  reason  that  Phelps 
and  Phelps  were  not  creditors  of  Caswell  before  or  at  the  time 
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of  the  rendition  of  said  judgment,  within  the  meaning  of  the 
term  '  creditor '." 

The  question  is,  were  the  plaintiffs  in  the  execution  under 
wliich  the  lots  were  sold,  creditors,  within  the  meaning  of  our 
statutes,  chapter  54,  section  1,  and  chapter  24,  section  23. 

The  first  statute  provides,  that  all  and  singular  the  goods 
and  chattels,  lands,  tenements  and  I'eal  estate  of  every  person 
against  whom  any  judgment  has  been  or  hereafter  shall  be 
obtained  in  any  court  of  record,  either  at  law  or  in  equity,  for 
any  debt,  damages,  costs,  or  any  other  sum  of  money,  shall  be 
liable  to  be  sold  upon  execution  to  be  issued  upon  that  judg- 
ment ;  and  the  said  judgment  shall  be  a  lien  on  such  lands, 
tenements  and  real  estate  from  the  last  day  of  the  term  of  the 
court  in  which  the  same  may  be  rendered,  for  the  period  of 
seven  years.  Scates'  Comp.  602. 

By  section  28,  chapter  46,  it  is  made  the  duty  of  the  clerk 
of  the  Circuit  Court,  to  set  down,  at  or  after  every  term  of  its 
court,  in  a  book  kept  for  that  purpose,  a  fee  bill  in  each  cause 
in  which  costs  shall  have  been  adjudged,  etc.,  and  for  the  pur- 
pose of  collecting  such  costs  it  is  made  lawful  for  the  clerk,  and 
his  duty  also,  when  required  by  any  officer  of  the  court  interested 
in  the  same,  to  make  out  a  copy  or  transcript  of  such  bill  of 
costs  and  deliver  the  same  to  the  sheriff  or  any  constable  of  the 
county  where  the  person  or  persons  chargeable  with  the  costs 
shall  reside  or  have  property ;  which  fee  bill  so  issued  sliall 
have  the  force  and  effect  of  an  execution,  and  be  collected  in 
the  same  manner.  Id.  508. 

The  record  shows  a  judgment  in  the  Circuit  Court  for  costs, 
against  Caswell,  on  the  trial  of  a  right  of  property,  on  which 
this  fee  bill  was  issued,  and,  although  the  deed  from  Caswell  to 
McFadden,  under  which  complainant  claims  title,  bears  date 
nearly  two  months  before  the  rendition  of  this  judgment,  it  was 
not  in  fact  filed  for  record  until  about  ten  months  after  the 
entry  of  the  judgment. 

The  conveyance  act  (ch.  24)  by  section  23,  provides,  that  all 
deeds,  mortgages  and  other  instruments  of  writing  which  are 
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required  to  be  recorded,  shall  take  effect  and  be  in  force  from 
and  after  the  time  of  filing  the  same  for  record,  and  not  before, 
as  to  all  creditors  and  subsequent  purchasers,  without  notice ', 
and  all  such  deeds  and  title  papers  shall  be  adjudged  void  as  to 
all  such  creditors  and  subsequent  purchasers,  without  notice, 
until  the  same  shall  be  filed  for  record.  Id.  969. 

The  act  first  cited  makes  a  judgment  for  costs  a  lien  upon 
the  real  estate  of  a  defendant  from  the  last  day  of  the  term  of 
the  court  in  which  the  judgment  was  rendered.  It  cannot, 
tlien,  be  denied,  that  the  judgment  against  Caswell  was  a  lien 
upon  these  lots  from  that  da_y,  and  to  say  the  plaintiffs  in  the 
judgment  and  execution  were  not  creditors,  within  the  meaning 
of  the  23d  section  of  the  recording  act,  is  saying  that  which  is 
not  warranted  by  the  case  cited  by  the  plaintiff  in  error.  Mar- 
tin V.  Dryden,  1  Gilm.  188.  It  is  held,  in  that  case,  that  a 
creditor,  within  the  meaning  of  section  23,  is  one  who,  without 
actual  or  constructive  notice  of  a  prior  conveyance  or  incum- 
brance, institutes  such  proceedings  or  takes  such  steps  as  effect 
a  lien  on  the  land,  before  the  recording  of  sucli  conveyance  or 
incumbrance,  whether  the  debt  be  prior  or  subsequent  to  them, 
and  whether  the  vendor,  at  the  time  of  conveying  or  incum- 
bering, had  other  property  sufficient  to  pay  the  debt  or  not. 

In  contemplation  of  law,  a  plaintiff  pays  his  costs  as  the 
services  are  rendered  in  the  progress  of  the  cause,  and  if  he 
recovers  in  the  action,  a  judgment  passes  for  the  costs.  No 
question  is  made  about  the  regularitj''  in  issuing  the  fee  bills  or 
their  legality ;  it  is  therefore  impossible  to  hold,  that  the 
plaintiffs  in  the  fee  bill,  which  has  the  force  of  an  execution, 
had  not  instituted  proceedings  and  taken  such  steps  as  effected 
a  lien  upon  these  lots.  They  were,  at  the  date  of  the  judgment, 
so  far  as  could  be  ascertained  from  the  record,  the  property  of 
the  defendant  in  the  execution,  and  Worthington,  purchasing 
them  without  any  notice  of  a  prior  unrecorded  deed,  acquired 
the  title.  We  cannot  conceive  of  a  definition  of  the  term 
"  creditor  "  which  would  exclude  the  plaintiff  in  an  execution 
issued  on  a  judgment  in  his  favor. 

It  is  wholly  immaterial  out  of  what  the  controversy  arose. 


3(36  PoTWiN  V.  Oades  et  al.  [Sept.  T., 

Syllabus.        Statement  of  the  case. 

We  cannot  go  behind  the  judgment  to  ascertain  that ;  it  is 
sufficient  that  defendant  is  enabled  to  show  a  valid  judgment 
under  which  the  lots  were  sold,  and  it  is  the  settled  rule  of 
this  State,  that  judgment  creditors  are  within  the  protection 
of  the  twentj^-third  section  of  the  conveyance  act,  and  stand 
as  purchasers,  and  are  to  be  regarded  as  such. 

Endless  frauds  would  be  the  result,  if  a  party  owning  land 
could  hold  back  his  deed  from  record  until  after  a  judgment  was 
obtained  against  him,  and  then  record  the  deed  and  convey 
the  land,  and  his  vendee  be  protected  by  the  conveyance. 
Such  is  neither  the  reason  nor  policy  of  the  law. 

The  defendant's  title  was  fully  made  out,  both  parties  claim- 
ing through  Caswell,  and  the  court  committed  no  error  in 
dismissing  complainant's  bill,  and  the  decree  must  be  affirmed. 

Decree  affirmed. 


Caleb  Potwin 

V. 

John  Oades  et  al. 

1.  JuDaMENT  FOR  TAXES  —  iU  requisites.  A  judgment  against  land  for 
non-payment  of  taxes,  in  which,  only  figures  are  used  to  designate  the  amount, 
and  with  no  dollar  mark,  or  other  definite  means  of  determining  whether  the 
figures  stand  for  dollars,  cents  or  mills,  is  void. 

Wkit  of  Eeror  to  the  Circuit  Court  of  Cook  county ;  the 
Hon.  Ekastijs  S.  Williams,  Judge,  presiding. 

This  was  an  action  of  ejectment  brought  by  Potwin  against 
Oades  and  others,  to  recover  thirty  acres  of  land  situate  in 
section  13,  town  39,  range  13  east,  in  Cook  county,  Illinois. 
The  plaintiff  claimed  title  under  a  sale  in  the  nature  of  a 
tax  sale  for  drainage  assessments,  levied  by  the  Cook  county 
drainage  commissioners,  under  the  act  of  June  23,  1852.     A 
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trial  resulted  iu  a  verdict  and  judgment  in  favor  of  the  de- 
fendants. 

The  plaintiff  brings  the  cause  to  this  court  by  writ  of  error. 

Messrs.  Gookins  &  Roberts,  for  the  plaintiff  in  error. 

Mr.  Jno.  G.  Rogers,  for  the  defendants  in  error. 

Per  Ctjela^m  :  In  this  case  we  are  urged  to  reconsider  and 
overrule  the  oft-repeated  decisions  of  this  court,  to  the  effect 
that  a  judgment  against  land  for  non-payment  of  taxes,  in 
which  only  iigures  are  used  to  designate  the  amount,  and  with 
no  dollar  mark  or  other  definite  means  of  determining  whether 
the  figures  stand  for  dollars,  cents  or  mills,  is  void.  These 
decisions,  beginning  with  the  case  of  Lawreiice  v.  Fa8t^  20  111. 
338,  and  repeated  in  Lane  v.  Bommelmann^  21  id.  143,  Dukes 
V.  Rowley^  24  id.  210,  and  four  or  five  other  cases,  have  estab- 
lished a  rule  of  property  in  this  State  under  which  titles  have 
been  settled,  and  they  should  not  now  be  disturbed.  The  ques- 
tion presented  cannot  be  considered  an  open  one  in  this  court. 

Judgment  affirmed. 


Clakk  Woodman 

^• 
John  C.  Howell. 

1.  Trespass — assault  and  battery.  There  is  no  rule  of  law  that  gives  a 
person,  not  having  a  special  irrevokable  license,  the  right  to  enter  and  con 
tinue  upon  the  premises  of  another  when  requested  to  depart. 

2.  A  man  has  no  right  to  go  into  or  upon  the  premises  of  another,  even  if 
it  be  his  business  office,  store,  workshop,  factory  or  other  place  of  business, 
when  the  owner  shall  have  forbidden  him. 

3.  Where  a  person  enters  the  premises  of  another,  and  is  requested  to  de- 
part, tut  refuses  so  to  do,  the  owner  may  eject  him  without  incurring  a 
liability  for  trespass,  provided  he  uses  no  more  force  than  is  reasonably  nece* 
sary  for  that  purpose. 
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Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon, 
Erastus  S.  Williams,  Judge,  presiding. 

This  was  an  action  of  trespass  vi  et  armis,  brought  by  the 
appellee  against  the  appellant,  for  an  assault  and  battery. 
The  case  was  tried  in  the  Circuit  Court  of  Cook  county,  at  the 
October  Term,  A.  D.  1866,  and  resulted  in  a  verdict  in  favor 
of  the  plaintiff  for  $300.  A  motion  for  a  new  trial  was  over- 
ruled and  judgment  rendered  upon  the  verdict.  The  case  was 
brought  to  this  court  by  appeal. 

The  facts  in  the  case  are  fully  stated  in  the  opinion. 

Messrs.  Fuller  &  Shepard,  for  the  appellant. 

Mr.  E.  W.  Evans,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  trespass  vi  et  armis,  for  an  assault  and 
battery.  A  trial  was  had  at  the  October  Term,  1866,  by  the 
court  and  a  jury,  resulting  in  a  verdict  of  guilty,  and  the 
damages  were  assessed  at  $300.  A  motion  for  a  new  trial  was 
entered,  and  was  overruled  by  the  court,  and  judgment  ren- 
dered on  the  verdict.  The  case  is  brought  to  this  court  by  ap- 
peal to  reverse  the  judgment. 

It  appears  from  the  evidence,  that  appellee  was  employed  by 
several  commission  merchants  to  be  at  the  elevator  on  the 
arrival  of  grain  consigned  to  them,  to  ascertain  the  inspection 
fixed  on  each  car  load ;  to  take  samples,  and  furnish  his 
employers  therewith  earlier  than  such  information  could  be  had 
in  the  regular  course  of  business.  It  also  appears  that  appellee 
got  his  information  in  reference  to  inspection  by  being  present 
when  the  inspection  was  made,  or  from  the  inspector's  books, 
who  by  permission  of  the  owners,  left  his  books,  in  which  in- 
spections were  made,  in  the  office  in  question.  And  it  further 
appears,  that  appellee  had  gone  into  the  office  at  the  time  the 
difficulty  occurred,  for  the  purpose  of  examining  the  inspector's 
books  as  to  the  character  of  grain  which  had  arrived,  consigned 
to  his  employers. 
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Appellant  asked  him  if  he  had  any  business  to  transact  with 
those  having  charge  of  the  office.  He  replied  that  he  did  not 
know  that  he  had.  Appellant  then  told  him  if  he  had  not 
he  had  better  leave,  as  he  did  not  want  him  there  ;  he  ordered 
him  out,  and  said  if  he  did  not  go  he  would  put  him  out. 
Appellee  replied  that  he  did  not  think  he  would  ;  that  he 
would  go  when  he  was  ready.  Appellant  oi^ened  the  door,  and 
caught  appellee  by  the  collar,  and  pushed  him  out.  It  seems 
that  appellee  resisted.  Austin  swears  that  appellee  caught 
hold  of  appellant,  and  would  not  let  him  close  the  door  ;  that 
appellant  tried  to  push  appellee  down  the  steps,  but  he  held  to 
the  railing ;  that  no  person  connected  with  that  office  has  any 
thing  to  do  with  the  grain,  or  knows  any  thing  about  who  owns 
it ;  that  the  inspectors  inspect  the  grain  in  the  yard  in  the  cars, 
and  enter  the  inspection  in  their  memorandum  books  ;  that  they 
were  permitted  to  go  into  that  office  as  a  matter  of  courtesy,  and' 
not  as  a  right,  and  had  no  connection  with  the  business  of  tlie 
office.  It  appears  that  appellee,  since  that  time,  gets  the 
information  as  usual,  without  going  into  the  office. 

Odell,  a  member  of  the  firm  of  Flint,  Thompson  &  Co., 
testified  that  appellant  was  at  the  time  their  foreman.  That 
the  office  where  this  trouble  occurred  was  theirs ;  that  they 
had  an  office  at  the  elevator  for  the  use  of  the  foreman  and  his 
clerk,  to  receive  orders  drawn  on  the  elevator;  that  all  of  their 
employees  had  access  to  it  and  the  right  of  access ;  that  tally 
books  and  shipping  receipts  are  kept  there,  but  nothing  relating 
to  the  inspection  of  grain  that  they  had  any  thing  to  do  with ; 
that  they  had  permitted  the  board  of  trade  inspectors  to  use 
that  room,  as  they  might  require,  to  figure  up  their  books,  but 
no  other  persons  were  permitted  there ;  that  appellee  was  not 
an  inspector  when  put  out ;  that  Flint,  Thompson  &  Co.,  had 
given  directions  to  the  foreman  to  exclude  all  persons  who  had 
no  business  with  the  firm,  except  the  inspectors;  that  these 
instructions  were  given  before  the  difficulty  occurred. 

We  are  aware  of  no  rule  of  law  that  gives  any  person,  not 
having  a  special  irrevocable  license,  the  right  to  enter  and  con- 
tinue upon  the  premises  of  another  when  requested  to  depart. 
24  —  45Tn  III. 
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To  permit  all  persons  at  their  mere  will  to  enter  and  to  remain 
in  another's  house,  or  even  his  close,  so  long  as  they  may  choose, 
and  this  too  after  being  requested  to  depart,  would  -well  nigh 
destroy  the  dominion  of  the  owner  over  his  property,  and.would 
render  it  almost  useless  as  well  as  worthless.  It  would  Le 
monstrous  to  hold  that  a  man's  privacy  may  be  so  far  infringed, 
that  any  and  all  persons  may  at  will  enter  his  dwelling  and 
remain,  after  being  requested  to  leave,  until  it  suited  their  con- 
venience to  depart.  Although  it  might  not  be  so  offensive  to 
permit  it  on  the  close  of  the  owner  as  his  dwelling,  it  would 
be  an  outrage  upon  his  rights.  Such  has  never  been  the  law, 
and  so  long  as  there  is  such  a  thing  as  individual  ownership  of 
property  it  is  not  probable  that  such  will  ever  be. 

We  are  aware  of  no  rule  which-  authorizes  one  man  to  go 
into  or  upon  the  premises  of  another,  even  if  it  be  his  business 
office  or  mercantile  house,  workshop,  factory,  or  other  place  of 
business,  when  the  owner  shall  have  forbidden  him.  The  fact, 
that  he  has  devoted  it  to  such  purposes,  does  not  transfer  the 
title  to  the  public  or  give  others  the  right  to  use  and  occupy  it, 
or  deprive  him  of  his  control  over  it.  The  very  fact,  that  a 
professional  man  or  a  merchant  or  other  person,  opens  an  office 
to  transact  business  with  and  for  the  public,  no  doubt  is  a  tacit 
invitation  to  all  persons  having  business  with  him,  and  a  per- 
mission to  others  to  enter,  unless  forbidden.  But  he  does  not 
lose  his  control  over  it,  or  the  right  to  prevent  whom  he  pleases 
to  enter,  and  to  require  any  or  all  persons  to  depart,  after  they 
have  once  entered.  It  is  hardly  reasonable  to  suppose,  that 
persons  having  business  with  the  public,  will  prohibit  persons 
having  business  with  them  from  going  into  their  business 
houses,  but  if  they  choose  to  do  so  they  only  exercise  a  legal 
right  of  which  they  cannot  be  deprived. 

Nor  does  it  make  the  slightest  difference,  that  appellee 
entered  for  the  purpose  of  getting  information  from  the  inspec- 
tor's books,  as  that  officer  was  there  by  the  courtesy  of  the  pro- 
prietors and  not  as  his  place  of  business,  but  simply  to  figure 
up  his  books,  as  one  of  the  proprietors  testified.  Only  having 
such  permission  he  could  not  authorize  others  to  use,  occupy, 
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or  even  enter  the  office ;  and  if  he  had  done  so,  the  proprietors 
would  still  have  had  the  right  to  require  them  to  leave,  either 
in  person  or  through  a  servant.  Tlie  inspectors  had  no  right, 
so  far  as  this  evidence  shows,  to  take  persons  into  the  office  to 
transact  business  with  them,  and,  having  none,  appellee  can  not 
justify  his  remaining  therein  because  he  had  business  to  trans- 
act with  the  inspector.  And  this  seems  to  have  been  the  prin- 
cipal ground  upon  which  the  right  of  recovery  is  based.  Nor 
do  we  see,  that  because  it  was  convenient  or  even  profitable 
to  his  employers  to  have  him  enter  the  office  to  obtain  the 
desired  information,  he  could  therefore  defy  the  proprietors  and 
appropriate  their  office  either  in  whole  or  in  part  to  that  pur- 
pose, against  the  will  of  those  having  the  possession. 

The  plea,  that  appellant  was  the  servant  of  the  owners,  and, 
as  such,  under  their  direction  requested  appellee  to  leave  the 
office,  and,  upon  his  refusal,  ejected  him,  using  no  more  force 
than  was  necessary,  presented  a  complete  defense.  It,  in  fact? 
was  conceded  by  appellee,  when  he  filed  his  replication  to  the 
plea.  The  evidence  also  shows,  that  the  plea  was  sustained  by 
the  proof.  Appellant  was  authorized  and  required  by  his 
employers  to  exclude  all  persons  having  no  business  with  the 
firm  from  the  office.  Appellee  said  he  had  none  with  them, 
and  was  then  requested  to  leave ;  and  when  he  refused,  appel- 
lant, as  he  had  a  right  to  do,  ejected  him,  and  so  far  as  we  can 
see,  employed  no  unnecessary  force,  nor  do  we  see  that  appel- 
lee sustained  any  material  injury  by  the  operation.  Appellant, 
when  appellee  refused  to  go,  had  the  legal  right  to  use  sufficient 
force  to  remove  him  from  the  premises.  Appellee  knew  that 
he  had  obtained  no  authority  from  any  person  capable  of 
granting  it  to  go  into  or  remain  in  the  office,  nor  does  he  seem 
to  have  questioned  appellant's  authority  from  his  employers  to 
exclude  him  from  the  office ;  but  he  seems  to  have  willfully 
persisted  in  his  wrongful  occupancy  of  the  room,  as  it  unques- 
tionably was  after  being  requested  to  depart. 

I^or  can  it  make  the  slightest  difference  that  it  was  to  the 
interest  of  the  proprietors  that  the  inspectors  should  make  the 
entries  in  their  books  in  the  office.     Whether  it  was  to  their 
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advantage  or  disadvantage  could  not  in  any  degree  alter  the 
relations  of  appellee  and  the  owners  of  the  office. 

In  any  point  of  view  in  which  we  can  consider  this  case,  wo 
are  unable  to  see  that  the  evidence  warrants  a  recovery.  Had 
the  evidence  shown  that  appellant  used  more  force  than  wa* 
reasonably  necessary  to  eject  appellee,  then  it  would  be  other- 
wise. In  such  cases,  if  the  person  asserting  his  rights  goes 
beyond  the  bounds  of  reason,  and  uses  more  force  than  is 
necessary,  or  inflicts  unnecessary  injury,  he  then  becomes  a 
trespasser  and  liable  as  such.  But  we  fail  to  discover  evidence 
of  such  action  on  the  part  of  appellant  in  this  case. 

The  judgment  of  the  court  below  must  be  reversed  and  the 

cause  remanded. 

Judgment  r&oersed. 


N.  B.  Brandamour  et  al, 

V. 

GrARRETT  Trant  et  al. 

Damages  —  measure  of — affected  hy  time  —  when  deemed  material.  In  an 
action  upon  an  injunction  bond,  the  declaration  alleged  that  the  writ  issued 
September  22,  1864,  and  was  dissolved  October  24tli  following.  Held,  tliat 
proof  of  the  market  value  of  the  grain  affected  by  the  injunction,  on  the  30th 
of  November,  1864,  was  inadmissible ;  that  the  liability  of  the  defendants 
was  to  be  measured  by  proof  of  the  value  at  the  time  the  writ  issued  and 
when  it  was  dissolved. 

Wkit  of  Error  to  the  Circuit  Court  of  Peoria  county ;  the 
Hon.  M.  Williamson,  Judge,  presiding. 

The  facts  in  this  case  are  fully  stated  in  the  opinion. 

Messrs.  Ingersoll  &  Puterbaugh,  for  the  plaintiffs  in  error. 

Messrs.  Johnson  &  Hopkins,  for  the  defendants  in  error. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  tho 
Court : 
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This  was  an  action  of  debt  in  the  Circuit  Court  of  Peoria 
county,  brought  bj  Garrett  Trant  and  the  First  National 
Bank  of  Peoria  against  N.  B.  Brandamoar  and  Philip  Bender, 
on  an  injunction  bond. 

The  defendants  demurred,  generally,  to  the  declaration,  and 
on  the  demurrer  being  overruled,  they  filed  there  pleas,  but  as 
no  questions  arise  upon  either  of  them,  they  will  not  be  noticed. 

There  was  a  trial  by  jury  and  a  verdict  for  $2,500  debt,  and 
$036.4:7  damages.  A  motion  for  a  new  trial  was  overruled, 
and  also  a  motion  in  arrest  of  judgment,  whereupon  the  court 
rendered  a  judgment  for  the  amount  of  the  debt  and  the 
damages,  and  this,  among  others,  is  assigned  as  error.  The 
error  is  confessed  by  defendants  in  error,  who  admit  the  judg- 
ment must  be  reversed  therefor ;  but  they  ask  this  court,  if  no 
other  error  be  found  in  the  record,  that  the  proper  judgment 
sliall  be  entered  here  as  in  the  case  of  Ahvood  v.  Mansfield, 
33  111.  458,  or  the  cause  remanded,  not  for  a  new  trial,  but  with 
directions  to  the  Circuit  Court  to  enter  the  proper  judgment, 
as  in  Storing  v.  Onley,  44  111.  123. 

We  are  relieved  from  the  necessity  of  any  consideration  of 
this  request,  by  the  fact  that  there  is  another  error  in  the 
record  which  cannot  be  corrected  save  by  another  trial.  It  is 
this  : 

The  declaration  alleges,  that  the  writ  of  injunction  was 
sued  out  on  the  22d  of  September,  1864,  and  that  the  in- 
junction M^as  dissolved  on  the  24th  of  October  next  thereafter. 
It  appears  from  the  record,  the  court  permitted  evidence  of 
the  price  of  the  grain  affected  by  the  injunction,  to  be  given 
on  the  30th  of  November,  a  month  and  more  after  the  dissolu- 
tion of  the  injunction. 

It  is  true,  as  contended  by  defendants,  time  is  not  usually  an 
important  element  in  establishing  certain  facts,  but  it  is  a  vei-y 
important  one  in  determining  the  value  of  an  article  so  fluctuat- 
ing in  price  as  grain,  corn  and  oats.  The  proof  of  value  should 
have  been  directed  to  what  it  was  when  the  injunction  issued, 
and  when  it  was  dissolved.  These  were  the  points  of  time 
specially  alleged,  and  to  which  the  attention  of  the  defendants 
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in    tlie  action  was  particularly  called  bj'  the  pleadings.     The 

proofs  should  have  been  confined  to  those  days,  as  on  those 

days  the  extent  of  the  liability  of  the  defendants  in  the  action 

was  to  be  measured.     The  price  of  grain  might  be  much  less 

on  the  24th  of  October  than  it  was  on  the  30th  of  November, 

and  the  damages  to  be  recovered  might  be  much  less  than  those 

actually  recovered. 

For  the  errors  specified,  the  judgment  must  be  reversed  and 

the  cause  remanded. 

Judgment  reversed. 


Rebecca  Fleming 

'0. 

Christopher  C.  Vennum  et  al. 

Partition  —  assignment.  Where  a  widow  held  an  undivided  interest  in 
fee  in  a  tract  of  land  and  entitled  to  dower  in  the  residue,  in  a  proceeding 
against  her  by  the  other  owners  of  the  fee,  for  partition  and  the  assignment 
of  dower,  a  decree  for  a  sale  of  the  land  without  assignment  of  dower,  or 
determining  its  annual  value,  as  required  by  the  28th  section  of  the  dower  act, 
is  erroneous. 

Weit  of  Eekor  to  the  Circuit  Court  of  Iroquois  county ;  the 
Hon.  CiiAKLES  R.  Stake,  Judge,  presiding. 

David  Fleming  died  intestate,  being  seized  of  certain  real 
estate,  leaving  a  widow,  Rebecca  Fleming,  and  three  chil- 
dren, his  heirs  at  law  ;  and  afterward,  one  of  them  died  intes- 
tate and  without  issue ;  and  afterward,  the  surviving  children 
sold  and  conveyed  their  interest  in  the  land  to  Yennm  and 
Axtell,  who  thereupon  filed  their  petition  in  the  court  below, 
against  the  widow  for  partition,  and  assignment  of  dower. 
Such  proceedings  were  had,  that  a  decree  was  entered  for  a  sale 
of  the  premises,  without  assigning  the  dower  of  the  widow  or 
determining  its  annual  value. 

The  widow  of  David  Fleming  brings  the  cause  to  this  court 
by  writ  of  errror,  and  insists  that  the  decree  was  erroneous^ 
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because  lier  dower  was  not  assigned  nor  its  annual  value  deter- 
mined therein. 

Mr.  James  Fletcher,  for  the  plaintiff  in  error. 

Mr.  George  B.  Joester,  for  the  defendants  in  error. 

Mr,  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

The  complainants,  claiming  under  the  heirs  of  David  Flem- 
ing, tiled  their  bill  against  his  widow,  Rebecca  Fleming,  pray- 
ing partition  and  that  dower  be  assigned.  The  widow  answered, 
and  a  decree  of  partition  was  made  by  agreement  of  parties. 
The  commissioners  reported  the  property  incapable  of  partition 
according  to  the  decree,  and  thereupon  the  court  made  a  decree 
for  its  sale,  without  assigning  the  dower  or  determining  its 
annual  value,  as  required  by  the  28th  section  of  the  statute  of 
dower.     This  was  clearly  error,  and  the  decree  must  be  reversed 

and  cause  remanded. 

Decree  reversed. 


The  Union  National  Bank  of  Chicago 
Lewis  H.  Baldenwick. 

L  Evidence  —  as  to  what  facts  established  by — for  the  jury  to  determine 
In  cases  where  the  evidence  is  conflicting  it  is  for  the  jury  to  determine  what 
facts,  if  any,  have  been  established. 

2.  Same  —  burden  of  proof — upon  party  holding  the  affirmative.  Where  a 
party  affirms  the  existence  of  a  material  fact  he  must  prove  it,  and  unless 
established  by  proof,  the  negative  is  presumed. 

3.  Same  —  when  the  presumption  of  the  tnith  of  the  negative  is  not  overcome. 
Where  the  proof  preponderates  in  the  slightest  degree  in  favor  of  the  nega- 
tive of  a  material  fact  in  issue,  or  is  equally  balanced,  or  the  jury  are  unable 
to  determine  that  it  preponderates  in  favor  of  the  afiirmative,  the  presumption 
of  the  truth  of  the  negative  is  not  overcome. 

4.  Same  —  ichere  too  remote  —  mtist  be  rejected.  Where  the  evidence  tend- 
ing to  prove  an  issue  involved  is  so  remote  that  it  does  not  appear  to  have  an 
obvious  tendency  to  elucidate  the  facts  in  question,  it  should  be  rejected. 
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5.  Same  — party  not  restricted  to  the  employment  of  any  particular  kind  of 
evidence.  A  party  in  proof  of,  or  defense  to  a  claim,  is  not  restricted  to  eitlier 
positive  or  circumstantial  evidence ;  lie  may  employ  either,  or  both,  as  he 
chooses. 

6.  Same  —  of  a  fact  —  where  a  party  can  and  cannot  be  limited  in  the 
nmnier  of  witnesses  he  may  call  to  prove  it.  Where  a  material  fact  in  issue  is 
not  controverted,  the  court  may  limit  the  number  of  witnesses  to  prove  it ; 
but  where  it  is  contested,  the  rule  is  otherwise. 

7.  Same  —  admissiMlity  of.  In  an  action  against  a  bank  to  recover  the 
amount  of  an  one  hundred  dollar  counterfeit  bank  bill,  alleged  by  the  plaintiff 
to  have  been  paid  to  him  by  the  paying  teller  of  the  bank,  the  defendant 
offered  to  prove  that  the  bill  in  question  had  never  been  received  into  the 
bank,  which  the  court  refused  to  permit,  —  held,  that  the  evidence  was  admis 
sible,  for  if  true,  it  established  the  negative  of  the  fact  in  issue,  namely,  that 
the  plaintiff  never  received  the  bill  from  defendant,  and  it  was,  therefore, 
error  to  exclude  it. 

8.  Money  —  received  —  counterfeit  must  le  returned  within  a  reasonable 
time  —  w?iat  a  reasonable  time  — jury  to  determine.  And  where,  in  such  case, 
the  party  receiving  the  bill  failed  to  offer  to  return  it  to  the  bank  imtil  the 
lapse  of  about  thirteen  or  fourteen  days  thereafter,  it  is  a  question  for  the 
jury  to  determine  whether  such  offer  to  return,  under  the  facts  and  circum- 
stances of  the  case,  was  made  within  a  reasonable  time,  as  is  required  to  be 
done  in  such  cases. 

Appeal  from  the  Superior  Court  of  Chicago. 

The  facts  in  this  case  fullj  appear  in  the  opinion. 

Messrs.  Fuller  &  Shepaed,  for  the  appellant. 

Mr.  S.  K.  Dow,  for  the  appellee. 

Mr.  JtrsTiCE  Walker  delivered  the  opinion  of  the  Court : 

This  action  was  originally  commenced  by  Lewis  H.  Balden- 
wick,  before  a  justice  of  the  peace,  in  Cook  county,  against 
The  Union  I^ational  Bank  of  Chicago,  to  recover  the  amount 
of  a  one  hundred  dollar  counterfeit  bank  bill.  A.  trial  was  had 
before  the  justice  of  the  peace  resulting  in  a  judgment  in  favor 
of  plaintiff.  An  appeal  was  prosecuted  to  the  Superior  Court, 
a  trial  was  there  had,  resulting  in  a  similar  judgment;  and 
the  case  now  comes  to  this  court  on  a]^peal. 
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It  is  urged  that  the  evidence  in  the  case  does  not  sustain  the 
verdict.  There  was  evidence  in  tlie  case  tending;  to  show  that 
appelant  had  paid  the  bill  to  appellee  and  that  it  was  counter- 
feit. There  was  likewise  evidence  tending  to  contradict  that 
testimony.  In  such  a  case,  it  is  the  province  of  the  jury  to 
find  what,  if  any  thing,  the  evidence  proves.  A  plaintiff,  as  in 
this  case,  holding  the  affirmative  of  an  issue,  must  prove  it. 
Until  established  by  proof  the  negative  is  presumed  to  exist. 
If  on  the  trial  the  evidence  preponderates  in  the  slightest 
degree  in  favor  of  the  negative,  or  is  equally  balanced,  or 
where  from  the  evidence  the  jury  are  unable  to  saj^,  that  it  pre- 
ponderates in  favor  of  the  affirmative,  then  the  presumption 
of  the  truth  of  the  negative  of  the  issue  is  not  overcome.  It  is 
not  for  the  defendant  to  prove  the  negative,  but  it  devolves 
upon  the  plain tifi"  to  prove  the  affirmative  before  he  can  recover. 
The  defendant  is  bound  to  prove  nothing  until  the  plaintiff  has 
proved  the  affirmative  by  at  least  ^n'mf^^yacie  evidence ;  and 
then,  and  not  till  then,  the  defendant,  to  defeat  a  recovery, 
must  overcome  plaintiff's  evidence  by  rebutting  proof.  Before 
appellee  was  entitled  to  recover  in  this  case,  he  was  bound  to 
prove  by  a  preponderance  of  evidence  that  the  bill  was  spuri- 
ous ;  that  he  received  it  from  appellant  and  offered  to  return  it 
in  a  reasonable  time.  He  was  required  to  identify  it  by  at 
least  a  preponderance  of  evidence,  and  of  the  weight  of  the 
evidence  the  jury  were  the  judges.  In  the  view  which  we 
take  of  the  case,  we  deem  it  improper  to  discuss  the  weight  of 
proof. 

On  the  trial  in  the  court  below,  appellant  offered  to  prove 
that  the  bill  in  question  was  never  received  into  the  bank  by 
the  receiving  teller ;  and  by  the  note  teller  for  the  preceding 
year,  that  it  was  not  received  into  the  bank  by  him  ;  but 
the  court  refused  to  permit  the  making  of  such  proof.  As  a 
general  rule,  evidence  tending  to  prove  the  issue  involved  is 
competent  and  admissible.  If,  however,  it  is  so  remote  that  it 
does  not  appear  to  have  an  obvious  tendency  to  elucidate  the 
question  in  dispute,  it  should  be  rejected,  as  calculated  to  con- 
fuse the  case  and  unnecessarily  to  incumber  the  record.     A 
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pcarty  in  establishing  his  claim  or  defense,  is  not,  by  the  rules 
of  evidence,  restricted  to  either  circumstantial  or  to  positive 
evidence.  He  has  the  right  to  avail  himself  of  either,  or 
both,  as  they  may  be  at  his  command  and  he  may  choose  to 
cmplo}^  them  on  the  trial.  Nor  is  a  party  restricted  to  the 
proof  of  a  fact  by  one  witness.  If  the  fact  is  not  controverted, 
it  is  no  doubt  in  the  discretion  of  the  court  to  limit  the  number 
of  witnesses  to  prove  it ;  but  when  the  truth  of  the  fact  is  con- 
tested, it  is  otherwise.  If,  then,  this  was  a  material  fact,  and 
tended  to  prove  that  the  bank  did  not  pay  the  bill  to  appellee, 
the  court  below  should  have  permitted  it  to  be  introduced. 

AVas  this  rejected  evidence  material  ?  It  is  a  self-evident 
proposition  that  if  the  bank  had  never  been  in  possession  of 
the  bill  in  controversy  it  could  not  have  paid  it  out  to  appellee. 
It  must  have  received  it  in  some  mode  or  other  before  it  could 
have  been  able  to  pay  it  out.  Had  the  fact,  that  the  bank 
never  had  the  bill  been  established  there  would  have  been  no 
question  that  appellant  would  have  been  entitled  to  a  verdict, 
because,  in  that  event,  it  could  not  have  been  true  that  appel- 
lant paid  it  to  appellee.  It  would  have  been  impossible,  and 
would  have  ended  the  case.  If  within  the  power  of  the  bank 
to  make  such  proof,  it  was  its  undoubted  right  to  do  so  by  any 
legitimate  means.  In  any  view  in  which  we  have  been  able  to 
consider  this  question  we  must  regard  this  evidence  as  admis- 
sible. 

If  the  bill  was  not  received  by  either  the  receiving  or 
note  teller,  it  would  tend  to  prove  that  the  bank  had  not 
received  the  bill.  "Whether  in  the  light  of  all  the  circumstances 
of  the  case  it  would  have  proved  that  fact,  was  for  the  deter- 
mination of  the  jury.  It  was  manifestly  a  circumstance  that 
should,  when  offered,  have  been  admitted  to  the  jury.  In 
rejecting  this  evidence,  the  court  below  erred. 

It  is  also  insisted,  that  there  was  an  unreasonable  delay  in 
returning  the  bill  after  it  was  received  by  appellee.  It  appears 
that  he  received  the  money  on  the  check  on  the  20th  of 
October,  and  passed  it  to  his  brother  on  the  27th  of  that  month, 
and  he  claimed  to  have  paid  it  to  Chase  on  the  29th,  and  that 
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it  was  returned  to  him  on  tlie  next  day,  and  tliat  lie  returned 
it  to  appellee,  the  second  day  after  it  came  back  to  him,  and 
appellee  offered  to  return  it  to  the  bank  the  next  or  second  day 
after  he  received  it  of  his  brother.  Here  were  thirteen  or  four- 
teen days  after  the  time  it  was  claimed  the  bank  paid  out  the 
bill,  and  four  or  five  days  after  it  is  discovered  to  be  a  counter- 
feit bill,  before  any  offer  is  made  to  return  it  to  the  bank. 
.This  was  a  question  for  the  jury  to  determine,  whether  the- 
offer  to  return  the  bill,  was,  under  all  the  circumstances,  made 
in  a  reasonable  time. 

In  the  case  of  Simms  v.  Clark,  11  111.  137,  this  court  say, 
that  "  the  law  undoubtedly  is,  that  a  party  who  innocently 
pays  away  a  counterfeit  bill  is  not  bound  to  take  it  back  unless 
it  is  returned  upon  him  in  a  reasonable  time  after  it  is  discov- 
ered to  be  spurious,  and  the  reason  of  the  rule  is  to  enable  him 
to  trace  out  and  fall  back  upon  the  person  from  whom  he 
received  it."  But  what  shall  be  considered  a  reasonable  time, 
must  necessarily  depend  upon  the  situation  of  the  parties,  and 
the  facts  and  circumstances  of  the  particular  case. 

The  court  below  erred  in  refusing  to  admit  the  evidence  of 

the  tellers  of  the  bank,  and  for  this  error  the  judgment  must 

be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Presley  T.  Lomax  et  al. 

V. 

Satchel  C.  Dore  et  al 

1.  Mechanic's  lien  —  enforcement  of —  a  chancery  proceeding.  A  proceed- 
In  s:  to  enforce  a  mechanic's  lien  is  a  chancery  proceeding,  and  governed  by  the 
rules  applicable  to  such  proceedings,  and  all  persons  interested  in  the  property 
should  be  made  parties  to  it. 

2.  Same.  A  made  a  contract  with  B  for  the  building  of  a  house  upon  cer. 
tain  premises,  but,  prior  to  making  it,  conveyed  the  premises  to  C  in  trust,  to 
secure  the  payment  of  the  purchase  money  to  D,  his  grantor.  B  filed  a  bill  to 
enforce  a  mechanic's  lien  against  the  premises,  making  A  alone  a  party  defend- 
ant,  and  obtained  a  decree,  under  which  a  sale  was  made,  B  becoming  the  pur 
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chaser.  C  also  sold  the  premises  under  the  trust  deed,  and  E  became  the 
purchaser  at  the  trustee's  sale,  and  went  into  possession  under  his  deed.  Held, 
on  demurrer  .to  a  bill  filed  by  B  against  E,  to  determine  his  rights  in  the 
premises,  that  the  bill  could  not  be  maintained ;  that  the  trustee  and  cestuis 
que  trust  should  have  been  made  parties  defendant  to  the  proceedings  to 
enforce  the  lien. 

8.  That  A's  interest  alone,  was  reached  by  the  decree  in  the  lien  suit,  and 
the  sale  thereunder  transferred  to  B  only  A's  title,  which  was  a  mere  equity 
of  redemption. 

4.  That  B,  by  his  purchase,  having  extinguished  his  lien,  the  title  he  had  to 
the  premises  was  of  a  legal  nature,  to  be  enforced,  if  anywhere,  in  a  court  of 
law.  But  his  title  being  j  unior  to  that  acquired  by  E  under  the  trust  deed, 
no  remedy  at  law  was  afforded  him. 

5.  In  such  case,  where  two  parties  acquired  title  to  the  same  premises,  one 
under  the  proceedings  to  enforce  a  mechanic's  lien,  and  the  other  by  a  purchase 
under  a  trust  deed,  the  trustee  and  cestuis  que  trust  not  having  been  made 
parties  to  the  lien  suit,  the  title  derived  through  the  trust  deed  will  be  superior. 

Wkit  of  Error  '-o  the  Circuit  Court  of  Iroquois  county  ;  the 
Hon.  Charles  R.  Starr,  Judge,  presiding. 

This  was  a  bill  in  chancery,  filed  in  the  Circuit  Court  of 
Iroquois  county,  by  the  defendants  in  error,  Satchel  C.  Dore 
and  Allen  Breed,  against  the  plaintiiFs  in  error,  Presley  T. 
Lomax  and  Samuel  Gray,  under  the  20th  section  of  the 
mechanic's  lien  law,  to  determine  the  rights  of  the  defendants 
in  error,  as  purchasers  of  certain  premises,  under  a  decree  ren- 
dered in  their  favor,  against  one  William  J.  Brown,  in  a  pro- 
ceeding to  enforce  a  mechanic's  lien,  the  same  having  been 
purchased  by  one  of  the  plaintiffs  in  error,  Presley  T.  Lomax, 
under  a  trust  deed,  made  prior  to  the  making  of  the  contract 
upon  which  the  lien  proceedings  were  instituted,  and  Brown 
only,  having  been  made  party  defendant  to  such  lieu  suit. 
Tlie  defendants  demurred  to  the  bill,  which  demurrer  the  court 
overruled,  and,  the  plaintiffs  in  error  having  elected  to  stand 
by  their  demurrer,  the  court  rendered  a  decree  in  favor  of 
the  defendants  in  error,  decreeing  that  the  plaintiff  in  error 
Lomax  pay  into  court  $178.37,  in  satisfaction  of  the  Hen,  and, 
in  case  of  failure  or  refusal,  that  the  premises  be  sold  by  the 
sheriff  to  pay  the  same  and  costs  of  suit,  rendering  the  overplus, 
if  any,  to  said  Lomax.     To  reverse  this  decree,  the  case  is 


1867.]  J jOM AX  et  al.  V.  DouB  et  al.  §8] 

Opinion  of  the  Court. 

brought  to  this  court  by  writ  of  error.     The  further  facts  are 
stated  in  the  opinion. 

Messrs.  Clark  &  Chkistiaji,  for  the  plaintiffs  in  error. 

Messrs.  Wood,  Long  &  Copp,  for  the  defendants  in  error. 

Mr.  Chief  Justice  Beeese  delivered  the  opinion  of  the 
Court : 

It  has  been  repeatedly  decided  by  this  court,  that  a  proceed- 
ing to  enforce  a  mechanic's  lien  is  a  chancery  proceeding,  and 
governed  by  the  rules  which  apply  to  them,  consequently  all 
persons  interested  in  the  property  should  be  made  parties  to 
the  proceeding. 

In  this  case,  Brown  was  the  sole  defendant,  while  the  record 
of  deeds  of  the  county  where  the  premises  were  situated, 
showed  that  the  legal  title  was  in  another  in  trust  for  others, 
Brown  liaving  only  an  equity  of  redemption.  This  trustee  and 
the  cestuie  que  trust  should  have  been  made  parties,  and  the 
demurrer  reached  this  objection.  Brown's  interest  alone  waa 
reached  by  the  decree  in  the  lien  cause,  and,  of  consequence, 
the  sale  to  defendants  in  error  transferred  only  his  title  to 
them.  Brown  had  conveyed  the  land,  before  he  made  the 
contract  with  the  defendants  in  error,  to  one  Edward  A.  Marye, 
in  trust,  to  secure  the  payment  of  the  purchase  money  to  one 
John  T.  Lomax,  from  whom  he  had  purchased  the  land.  This 
was  on  the  6th  of  June,  1859,  and  the  deeds  duly  recorded  on 
the  6th  of  August  following.  On  the  removal  of  this  trustee, 
in  November,  1862,  by  death,  the  court  appointed  Charles  H. 
Wood  in  his  stead,  who,  on  the  13th  of  June,  1863,  proceeded 
to  advertise  and  sell  the  land,  which  he  did  do,  one  Presley  T. 
Lomax  being  the  purchaser  at  the  price  of  $5,000,  to  whom  a 
deed  was  made  and  duly  recorded.  The  defendants  in  error, 
under  the  decree  in  their  favor  against  Brown,  sold  the  land, 
purchased  it  themselves,  and  received  a  deed  therefor. 

By  this  purchase  their  lien  was  extinguished,  and  all  the 
title  they  had  to  the  premises  was  of  a  legal  nature,  to  be 
enforced,  if  anywhere,  in  a  court  of  law.     Lomax,  being  in 
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possession  under  his  deed,  was  in  a  position  to  be  attacked  by 
the  defendants  in  a  court  of  law,  —  equity  bad  no  jurisdiction 
of  such  a  case,  and,  their  title  derived  through  Brown  being 
junior  to  that  of  Lomax  under  the  deed  of  trust,  they  would, 
necessarily,  have  failed  in  their  action.  A  resort  to  equity  in 
such  case  cannot  be  had.  The  demurrer  should  have  been 
sustained  for  this  reason. 

Brown,  the  only  defendant  in  the  cause  to  enforce  the  lien, 
was  in  no  better  position,  as  to  an  interest  in  these  premises, 
than  a  mortgagor  would  have  been,  and  this  court  held  in  the 
case  of  Williams  n.  Chajpman  et  al.,  17  111.  423,  where  two 
parties  have  acquired  title  to  land  —  one  under  proceedings  to 
enforce  a  mechanic's  lien,  the  other  under  proceedings  to  fore- 
close a  mortgage  —  if  the  morto-agee  or  others  interested  were 
not  made  parties  to  the  suit  to  enforce  the  lien,  and  were  igno- 
rant of  it,  the  title  to  the  land  derived  throuo-h  the  morto-affe 
will  be  superior.  This  settles  the  questions  raised,  and  is 
decisive  against  the  defendants  in  error. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the  cause 
remanded  for  other  proceedings  consistent  with  this  opinion. 

Judgment  reversed. 


Isaac  Wells  et  al. 

V. 

Meecie   H.  Miller,  Administratrix,  etc. 

1.  New  trial  in  trover  —  where  one  of  several  defendants  is  acquitted  and 
the  others  found  guilty.  Where  one  of  several  defendants  in  trover  was 
acquitted  and  the  others  found  guilty,  an  appeal  by  the  latter  and  reversal  of 
the  judgment,  as  to  them,  will  not  aflfect  the  judgment  of  acquittal  in  favor 
of  the  former. 

3.  Former  decision.  What  was  said  in  the  case  of  Cochrane  v.  Ammon, 
16  111.  316,  indicating  a  different  rule  was  mere  obiter. 

8.  Witness  —  competency.  Upon  the  new  trial  resulting  from  the  reversal 
in  favor  of  those  taking  such  appeal,  the  party  who  was  acquitted  upon  the 
first  trial  is  a  competent  witness  in  behalf  of  his  former  co-defendants. 

4.  Administrator — concerning  tfue  title  of,  to  the  property  of  a  decedent, 
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coming  into  Jiis  domicile — from  a  foreign  jurisdiction.  Where,  in  an  action 
of  trover,  brought  by  the  administratrix  of  one  Miller,  deceased,  against  Wells 
&  Sears,  for  the  tortious  taking  of  a  certain  quantity  of  lumber,  the  proof 
showed,  that  the  decedent,  as  also  the  defendants,  were  residents  of  this  State, 
and  that  decedent  was  in  charge  of  the  property  in  question,  transporting  it 
from  this  to  the  State  of  Tennessee,  and  that  while  in  transitu,  and  on  the 
Missouri  shore,  the  decedent  died,  leaving  no  assets  or  creditors  residing  else- 
where than  in  this  State,  and  that  no  administration  had  ever  been  taken  oiit 
in  either  of  the  States  of  Missouri  or  Tennessee,  to  which  latter  State  the 
])roperty  was  taken  by  Wells  &  Sears  and  sold,  —  held,  that  if  the  property 
of  the  decedent,  after  his  death  in  Missouri,  was  at  any  time  while  in  transitu 
within  the  limits  of  the  State  of  Illinois,  it  became  assets  in  this  State,  and 
the  title  of  the  administratrix  here  attached  by  relation  the  moment  her  let 
ters  were  issued. 

5.  Same.  The  property  of  a  decedent  coming  from  a  foreign  jurisdiction  into 
that  of  the  domicile,  immediately  vests  in  the  administrator  there,  if  admin- 
istration has  not  been  taken  out  in  such  foreign  jurisdiction. 

6.  Same — jurisdiction  of,  over  property  having  no  fixed  situs  —  rule  not 
absolute.  There  is  no  unbending  rule  in  regard  to  property  having  no  fixed 
situs,  and  the  jurisdiction  of  the  administrator  is  left  to  depend  largely  upon 
what  may  be  required  for  the  attainment  of  justice  in  each  case  as  it  arises. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
Eeastus  S.  Williams,  Judge,  presiding. 

This  was  an  action  of  trover,  brought  by  Mercie  H.  Miller, 
administratrix  of  Joseph  C.  Miller,  deceased,  against  Isaac 
Wells  and  John  Sears,  impleaded  with  John  S.  JSToble,  for  the 
tortious  taking  of  a  certain  quantity  of  lumber.  This  case  was 
before  the  court  at  a  former  term,  and  is  reported  in  37  111.  2Y6, 
where  the  facts  of  the  case  may  be  found  fully  stated  in  the 
opinion  then  delivered. 

Messrs.  Bonnet  &  Griggs,  and  Rich  &  Waterman,  and  Mr. 
J.  II.  Sleeper,  for  the  appellants. 

Mr.  J.  S.  Page,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  case  was  before  us  at  a  former  term,  and  is  reported  in 
37  111.  276.  The  leading  facts  are  stated  in  the  opinion  then 
delivered,  and  it  is  unnecessary  to  recapitulate  them  here.  At 
the  trial  had  after  the  case  was  remanded,  Frank  Miller  did  not 
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produce  the  bill  of  sale,  which  he  claimed  in  his  former  affi- 
davit to  have  found  after  the  termination  of  the  former  trial; 
and  being  asked  why  he  did  not  produce  it,  said  he  had  volun- 
tarily destroyed  it  a  few  days  before,  after  having  been  served 
with  a  subpoena  duces  teGum.  His  general  reputation  for 
veracity  was  also  impeached,  and  the  jury  evidently  gave  no 
credence  to  his  testimony.  They  found  another  verdict  for  the 
plaintiff  for  a  larger  sum  than  that  given  at  the  former  trial. 

There  is  an  error  in  this  record,  however,  for  which  we  are 
obliged  again  to  reverse  the  judgment.  Noble,  one  of  the 
defendants,  was  found  not  guilt}',  at  the  former  trial,  and  there 
was  judgment  on  the  verdict.  His  co-defendants.  Wells  and 
Sears,  were  found  guilty,  and  from  the  judgment  on  that  verdict, 
they  appealed.  Noble  did  not  unite  in  that  appeal,  as  the 
judgment  was  in  his  favor.  We  reversed  the  judgment,  and 
remanded  the  case.  At  the  recent  trial,  Wells  and  Sears 
offered  Noble  as  a  witness,  and  he  was  not  permitted  to  testify, 
on  the  ground  that  he  was  a  party  to  the  record.  It  is  now  so 
contended  by  the  appellee,  while  the  appellants  insist  that  he 
is  no  longer  in  court. 

We  had  occasion  to  consider  a  question  analogous  to  this,  or 
rather  the  very  question  itself,  in  the  recent  case  of  Johnson  v. 
Jones^  decided  at  the  last  April  Term  (44  111.  142).  In  that  case, 
which  was  an  action  of  trespass,  two  of  the  defendants  pleaded 
a  special  plea  of  justification,  and  two  others  the  general  issue 
only.  The  plaintiff  demurred  to  the  special  pleas.  The  de- 
murrer was  overruled  and  the  plaintiff  abided.  Tlie  two 
defendants  who  had  pleaded  the  general  issue  then  insisted  on 
a  trial.  The  plaintiff  urged  that  the  disposition  of  the  demur- 
rer to  the  special  pleas,  as  those  pleas  set  up  a  defense  which 
would  have  been  available  to  the  others  if  they  had  pleaded  it, 
disposed  of  the  entire  case.  But  the  court  impaneled  a  jury, 
and,  the  plaintiff  offering  no  evidence,  the  issue  of  "  not  guilty  " 
was  found  for  the  two  defendants  who  had  not  joined  in  tlie 
special  plea.  When  the  case  came  before  this  court,  we  held 
that  these  two  defendants  had  a  right  to  insist  on  a  trial  of  the 
issue  of  "  not  guilty,"  upon  which  alone  they  had  placed  their 
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defense;  and,  in  a  supplemental  opinion,  on  the  motion  for  a 
rehearing,  we  held  that  the  reversal  of  the  judgment  on  the 
demurrer  would  not  expose  those  defendants  to  the  chances  of 
another  trial,  but  would  leave  the  case  standing  for  another 
hearing  only  as  to  those  defendants  whose  judgment  on  the 
demurrer  had  been  reversed. 

We  are  fully  satisfied  with  this  ruling,  notwithstanding  what 
was  said  by  the  court  in  Cochran  v.  Ammon,  16  111.  317. 
What  was  said  on  this  point,  it  will  be  observed,  was  not 
necessary  to  the  decision  of  the  case,  but  merely  obiter.  In 
the  case  before  us,  Noble  was  found  not  guilty  by  the  jury  at 
the  former  trial ;  Wells  and  Sears  guilty.  Judgment  was  so 
entered.  Wells  and  Sears  appealed.  Noble,  of  course,  did 
not.  The  judgment  was  reversed ;  but  what  judgment  ? 
Certainly  not  that  in  favor  of  Noble,  who  had  not  united 
in  the  appeal,  and  who  was  not  before  this  court  at  all. 
The  judgment  in  his  favor,  and  that  against  Wells  and 
Sears,  were  not  a  unit,  but  wholly  independent  of  each 
other,  though  they  may  have  been  included  in  the  same 
entry  upon  the  records.  Wells  and  Sears  had  a  clear  right 
to  bring  the  judgment  against  them  to  this  court  for  exam- 
ination and  reversal.  The  statute  gives  that  right  to  one 
or  more  of  several  defendants.  But  they  had  no  right  or 
power,  in  doing  this,  to  reverse  the  judgment  in  favor  of 
Noble.  That  judgment  was  not  before  this  court  by  the 
appeal  of  Wells  and  Sears  from  the  judgment  against  them, 
and  Noble  himself  was  not  before  us.  We  had  no  more  right 
to  take  from  him  the  benefit  of  his  judgment,  than  we  had  to 
reverse  a  judgment  rendered  in  some  other  suit  over  which  we 
had  acquired  no  jurisdiction. 

On  the  other  hand.  Wells  and  Sears  had  the  same  right, 
under  the  statute,  to  bring  the  record  here  and  have  it  con- 
sidered, so  far  as  it  affected  them,  as  if  all  the  defendants  had 
united  in  the  appeal.  But  to  hold,  because  Wells  and  Sears 
reversed  a  judgment  against  them  for  the  errors  committed 
against  them,  that,  therefore,  the  judgment  in  favor  of  Noble 
is  to  be  set  aside,  of  which  no  complaint  has  ever  been  made, 
25  —  45th  III. 
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and  which  has  uever  been  re-examined,  and  l^oble  is  to  be 
subjected  to  the  hazard  of  another  trial,  would  be  to  commit 
great  injustice.  We  are  of  opinion  that  Noble  was  not  a 
party  in  the  last  trial,  and  was,  therefore,  a  competent  witness. 

A  question  is  also  made  by  appellants  as  to  the  right  of  the 
plaintiff  to  maintain  this  action.  It  is  insisted  that  the  title 
to  this  lumber  was  never  in  her,  as  her  letters  of  administra- 
tion could  have  no  effect  beyond  the  limits  of  this  State.  On 
this  point  the  court  instructed,  if  the  lumber  was  on  the 
Missouri  shore  of  the  Mississippi  river  at  the  time  of  the  death 
■of  Joseph  C.  Miller,  and  did  not  come  on  the  Illinois  side  of 
the  dividing  line  of  the  river,  on  its  way  to  Memphis,  where 
the  lumber  was  taken,  the  plaintiff  can  not  recover  in  this 
form  of  action ;  but  if  it  did  come  on  the  Illinois  side,  no 
.  matter  for  how  short  a  period,  and  if  the  jury  find  for  the 
plaintiff  on  the  other  questions  in  the  case,  which  the  instruc- 
tion proceeds  to  specify,  they  will  then  find  for  the  plaintiff 
on  the  entire  case. 

This  instruction,  in  regard  to  the  title  of  the  administratrix, 
was  as  favorable  to  the  defendants  as  they  could  ask.  If  the 
property  was  at  any  time  within  the  limits  of  Illinois  after 
the  death  of  Miller,  it  was  assets  here,  and  the  title  of  the 
administratrix  attached  by  relation  the  moment  her  letters 
were  issued.  Makepeace  v.  Moore,  5  Giim.  477.  It  is  said 
there  was  a  paramount  right  of  administration  either  in  Mis- 
souri, where  the  property  was  at  the  time  of  the  death,  or  in 
Tennessee,  whither  it  was  taken  and  where  it  was  sold.  But 
the  other  facts  of  the  case  are  to  be  considered.  The  decedent 
resided  here.  His  creditors,  so  far  as  appear,  all  lived  in  this 
State. 

The  lumber  was  sent  from  here,  and  was  merely  in  transitu 
when  on  the  Missouri  shore,  and  was  seeking  a  market  in  Ten- 
nessee. So  far  as  appears,  he  left  no  other  assets  in  either 
Tennessee  or  Missouri,  and  no  administration  has  ever  been 
taken  out  in  either  of  those  States.  The  defendants,  charged 
with  taking  the  lumber  tortiously,  reside  in  Illinois.  If  admin- 
istration were  taken  out  in  Tennessee  or  Missouri,  these  defend- 
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ants  could  not  be  reached  under  such  administrations,  and  the 
lumber  itself,  very  soon  after  it  reached  Memphis,  was  sold,  and 
passed  practically  beyond  the  reach  of  any  administration.  If, 
then,  this  lumber  is  to  be  made  available  at  all  to  the  estate  of 
Joseph  C.  Miller,  it  can  only  be  done  by  allowing  the  Illinois 
administratrix  to  bring  an  action  against  these  defendants  and 
enforce  their  liability,  so  far  as  the  proof  may  show  them  to 
have  incurred  any.  Wliile,  therefore,  we  would  not  be  under- 
stood as  saying,  that  the  right  of  this  administratrix  to  bring 
suit,  depends  wholly  upon  whether  the  lumber,  on  its  course  to 
Memphis,  came  on  the  Illinois  side  of  the  boundary  line,  we 
have  no  hesitation  in  saying,  if  it  did  so  come,  it  became  at 
once  assets  of  the  place  of  the  domicile,  and  the  title  of  the 
plaintiff,  M'hen  afterward  appointed  administratrix,  attached 
by  relation.  In  Collins  v.  Banlchead,  1  Strobhart,  25,  it  was 
held  that  property  of  the  decedent,  coming  from  a  foreign  juris- 
diction into  that  of  the  domicile,  immediately  vests  in  the  ad- 
ministrator there.  We  can  entertain  no  doubt  of  this,  where 
administration  has  not  been  taken  out  in  such  foreign  jurisdic- 
tion, and  such  was  the  instruction  of  the  court. 

In  regard  to  property  in  transitu,  Story  says,  in  his  Conflict 
of  Laws,  section  520 :  "  Indeed,  according  to  the  common 
course  of  commercial  business,  ships  and  cargoes,  and  the  pro- 
ceeds thereof,  locally  situate  in  a  foreign  country  at  the  time 
of  the  death  of  the  owner,  always  proceed  on  their  voyages  and 
return  to  the  home  port,  without  any  suspicion  that  all  the 
parties  concerned  are  not  legally  entitled  so  to  act ;  and  they 
are  taken  possession  of  and  administered  by  the  administrator 
of  the  forum  domicilii,  wath  the  constant  persuasion  that  he 
may  not  only  rightfully  do  so,  but  that  he  is  bound  to  admin- 
ister them  as  part  of  the  funds  appropriately  in  his  hands.  A 
difl:erent  course  of  administration  would  be  attended  with 
almost  inextricable  difiiculties,  and  would  involve  this  ex- 
traordinary result,  that  all  the  personal  property  of  the  deceased 
must  be  deemed  to  have  a  fixed  situs  where  it  was  at  the 
moment  of  his  death,  and  if  removed  from  it  must  be  returned 
thither  for  the  purpose  of  a  due  administration," 
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It  will  be  found,  on  an  examination  of  the  cases,  that  there  ia 
no  unbending  rule  in  regard  to  property  having  no  fixed  situs, 
and  that  the  jurisdiction  of  the  administrator  is  left  to  depend 
largely  upon  what  may  be  required  for  the  attainment  of  justice 
in  each  case  as  it  arises. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


William  Claek 

V. 

Joseph  Lyon. 

1.  Limitation  of  actions  —  seven  yea/rs' limitation  act  —  when  the  statute 
begins  to  run.  Under  the  seven  years'  limitation  act  of  1839,  the  concurrence 
of  three  things  is  required  before  the  limitation  begins  to  run, — namely, 
color  of  title,  possession,  and  payment  of  taxes. 

2.  Same — payment  of  taxes  —  when  cannot  relate  hack  to  date  of  possession 
taken.  And  where  the  first  payment  of  taxes  was  made  after  the  acquisition 
of  color  of  title  and  possession,  such  payment  cannot  relate  back  to  the  time 
when  possession  was  acquired. 

3.  Same  —  iefore  tJie  bar  is  complete  —  seven  full  years  mu^t  have  passed  si  ne'e 
the  first  payment  of  taxes.  The  payment  of  taxes  for  seven  years,  coupled  with 
color  of  title  and  possession,  is  not  sufficient  to  create  the  bar ;  a  period  of  seven 
full  years  must  have  intervened  between  the  day  when  the  first  payment  of 
taxes  was  made  and  the  day  of  the  commencement  of  suit. 

4.  Same  —  twenty  years'  adverse  possession — party  claiming  under,  what  he 
must  show.  Where  a  party  claims  to  have  held  adverse  possession  for  a  period 
of  twenty  years,  in  order  to  avail  himself  of  that  defense  he  must  show,  that 
he,  and  those  imder  whom  he  claims,  have  had  the  actual  possession  of  the 
premises  for  twenty  years  before  suit  is  brought. 

"Writ  of  Eeeor  to  the  Circuit  Court  of  Mercer  county ;  the 
Hon.  John  S.  Thompson,  Judge,  presiding. 

The  opinion  fully  sets  forth  the  facts  in  this  case. 

Messrs.  J.  N.  &  I.  N.  Bassett,  for  the  plaintiff  in  error. 

Messrs.  GouDY  &  Chandler,  for  the  defendant  in  error. 
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Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

William  Clark  brought  an  action  of  ejectment,  in  the  Mercer 
Circuit  Court,  against  Joseph  Ljon,  to  recover  the  W.  ^  of  the 
S,  E.  -J,  section  14,  T.  13,  N,  1  W.  It  appeared  in  evidence 
on  the  trial  in  the  court  below,  that  the  land  was  patented  on 
the  6tli  day  of  October,  1817,  to  Daniel  Dunovan.  That  he, 
on  the  17th  day  of  August,  1819,  conveyed  it  to  James  Clark. 
Tliat  he,  on  the  22d  of  May,  1851,  conveyed  to  William  Clark, 
plaintiff  below.  It  was  also  stipulated,  that  defendant  below 
was  in  possession  at  the  time  the  declaration  was  served  on 
liim. 

Defendant  set  up  as  a  defense  a  conveyance  from  David 
Graham  to  David  H.  Frisbie,  dated  January  23,  1858,  also  a 
deed  from  Frisbie  to  Solomon  Lyon,  dated  JSTovember  1,  1861. 
A  bond  from  Frisbie  to  Lyon,  dated  June  15,  1857,  by  which 
the  obligor  agreed  to  convey  to  the  obligee  the  land  in  contro- 
versy, on  the  condition  that  the  latter  should  pay  to  the  former 
$300  on  the  1st  of  January,  1858;  and,  on  the  1st  of  February 
following,  $100;  on  the  1st  of  January,  1859,  $300;  and  on  the 
1st  of  January,  1860,  $300.  The  bond  contained  this  condi- 
tion :  "  Now,  if  the  said  Solomon  Lyon  shall  well  and  truly 
pay  or  cause  to  be  paid  the  above  named  notes,  and  all  the 
taxes  assessed  on  said  land,  then  the  said  D.  H.  Frisbie  shall 
execute  and  deliver  to  the  said  Solomon  Lyon  a  good  and  suffi- 
cient quitclaim  deed  to  and  for  the  above  described  premises, 
and  give  possession  to  the  premises  on  the  1st  of  March,  1858, 
being  the  title  which  the  said  D.  H.  Frisbie  acquired  from 
David  Graham." 

A  bond  from  Graham  to  Frisbie,  for  the  conveyance  of  the 
same  land  on  the  10th  of  March,  1858,  on  the  payment  of  the 
purchase  money,  was  also  read  in  evidence.  This  evidence  wag 
offered  to  show  color  of  title,  and  was  admitted  without  objec- 
tion. Tax  receipts  to  Solomon  Lyon  from  the  year  1859,  paid 
on  the  14th  day  of  January  of  that  year,  to  the  year  1863,  on 
the  3d  of  February  of  that  year,  inclusive,  were  offered  in  evi- 
dence ;  also  a  tax  receipt  to  T.  J.  Jones.  e:uardian  of  Samuel 
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Lyon,  dated  December  24,  1864,  for  taxes  on  the  land  for  tlie 
year  1864.  They  were  admitted  without  any  objections  except 
as  to  their  legal  effect. 

For  the  purpose  of  shoAving  good  faith,  Graham  was  called  as 
a  witness,  and  he  testified  that  he  purcliased  the  land  from 
Sears  in  the  fall  of  1846,  and  received  a  quitclaim  deed ;  that  it 
was  acknowledged  before  a  justice  of  the  peace ;  that  Sears, 
his  ffrantor,  had  a  conveyance  from  Gates  to  himself,  which 
was  delivered  to  him  when  he  purchased  of  Sears.  It  was 
dated  previous  to  that  time.  He  also  delivered  to  Graham  the 
patent  for  the  land,  on  the  back  of  which  was  a  conveyance 
from  Dunovan  to  Gates.  That  these  deeds  were  not  recorded, 
and  were,  with  the  patent,  burned  in  his  house  in  1849. 

That  he  went  into  possession  of  the  whole  quarter  imme- 
diately after  purchasing,  and  so  remained  until  he  sold  to 
Pangburn  the  east  half  of  the  quarter,  but  still  remained  on 
the  west  half  until  he  sold  it  to  Frisbie ;  that  the  whole  was 
under  cultivation  when  he  left  it.  Jones  testified  that  he  had 
known  the  land  since  1850 ;  that  Graham  then  occupied  it  and 
continued  in  possession  until  1857  ;  that  Dunn  &  Cox  occupied 
it  in  1857,  and  when  Cox,  who  was  the  last  to  leave,  moved 
away,  Solomon  Lyon  moved  on  the  place,  in  the  spring  .of 
1858,  and  remained  there  until  in  the  spring  of  1864,  when  he 
died  ;  that  Joseph  Lyon  then  occupied  the  place  by  residence 
under  Solomon  Lyon,  and  continued  there  until  this  suit  was 
commenced ;  that  witness  was  appointed  administrator  of  Solo- 
mon Lyon's  estate  in  August  or  September,  1864;  that  soon 
after,  he  was  appointed  guardian  of  Samuel  Lyon,  who  is  ad- 
mitted to  be  the  son  of  Solomon ;  that  Joseph  Lyon  attorned 
to  witness  as  such  guardian ;  that  he  paid  the  taxes  of  1864,  in 
December  of  that  year,  as  guardian  for  Samuel  Lyon ;  that 
he  claimed  the  land,  and  the  whole  of  it,  for  his  ward. 

Plaintiff  in  error  tlien  called  Brown  to  prove  that  Solomon 
had  another  child,  a  daughter.  He  stated  that  when  Lyon 
moved  on  the  land,  his  family  consisted  of  a  wife,  son  and 
daughter,  but  he  had  heard  nothing  of  the  wife  or  daughter 
for  six  or  seven   vears.     He  also  offered  in  evidence  a  deed 
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from  Morse  to  Solomon  Lyon,  dated  November  5,  1859,  for  the 
purpose  of  showing  the  vrant  of  good  faith  under  the  Frisbie 
title,  and  that  the  pajanent  of  taxes  was  not  under  the  Frisbie 
deed,  which  was  read  without  objection.  He  also  read  in  evi- 
dence a  contract  for  a  conveyance  from  James  and  Lewis  Lom- 
bard to  Solomon  Lyon,  dated  on  the  2d  of  April,  1863.  This 
contract  contained  a  covenant  for  the  payment  of  the  purchase 
money  and  all  taxes  assessed  for  revenue  purposes  upon  the 
land.  There  was  a  receipt  for  $159  from  Lyon,  and  one  for 
$168  in  full  from  Jones,  as  guardian,  indorsed  upon  this  agree- 
ment. 

This  evidence  shows  color  of  title,  and  possession  in  Frisbie 
and  Solomon  Lyon  and  his  heirs  for  the  requisite  period,  to 
create  a  bar  under  the  act  of  1839,  if  it  was  accompanied  with 
the  payment  of  taxes  in  the  mode  prescribed  by  the  statute. 
The  concurrence  of  the  three  things,  as  required  by  the  statute, 
for  seven  successive  years,  commenced  on  the  21st  day  of 
December,  1858.  On  that  day  color  of  title,  possession  of  the 
land,  and  the  payment  of  the  taxes  thereon,  for  the  first  time 
united,  so  that  the  statute  could  begin  to  run.  Then  it  was 
that  payment  of  taxes  was  first  made  under  Lyon's  title.  'Nor 
can  the  payment  relate  back  to  the  time  when  possession  was 
taken.  And  counting  from  the  date  when  the  first  taxes  were 
paid,  until  the  21st  of  January,  1865,  the  date  of  the  com- 
mencement of  the  suit,  we  have  but  six  years  and  one  month  — 
eleven  months  short  of  the  statutory  period  within  which  the 
continued  acts  of  color,  possession  and  payment  of  taxes  could 
create  a  bar.  Had  the  suit  not  been  brought  until  after 
the  21st  of  December,  1865,  the  bar  would  have  been  com- 
plete although  no  further  taxes  had  been  paid.  In  such  a 
case  the  three  requirements  would  have  concurred  for  the  full 
period  of  limitation.  But  in  this  case  the  latter  requirement 
is  wanting.  Although  there  are  seven  payments,  and  for  the 
taxes  for  seven  years,  still  there  are  not  seven  years  from  the 
first  payment  till  the  commencement  of  this  suit. 

Counsel  in  arguraentinsist  that  there  had  been  more  than 
twenty  years'  possession   of  the  premises  in  controversy,   by 
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persons  claiming  title.  It  is  onlj  necessary  to  say  that  the 
record  fails  to  disclose  the  fact,  if  it  be  trne.  Until  it  was 
proved,  we  can  not  apply  the  twenty  years'  limitation  law. 
Whether  the  action  was  barred  by  that  statute  does  not 
appear  from  the  evidence.  Graham  does  not  appear  to  have 
been  in  possession  for  twenty  years.  And  the  evidence  is 
silent  as  to  whether  Sears,  of  whom  he  purchased,  had  actual 
possession  of  the  premises,  or,  if  so,  how  long.  To  avail  of 
that  statute,  the  party  must  show  tliat  he  and  those  under 
wiiom  he  claims  have  had  the  actual  possession  of  the  land  for 
twenty  years  before  suit  is  brought.  Not  having  made  this 
proof  defendant  in  error  is  not  in  a  position  to  invoke  the  aid 
of  this  last  named  statute. 

For  the  errors  indicated,  the  judgment  of  the  court  below 
must  be  reversed  and  the  cause  remanded. 

Judgment  reversd. 


Nelson   Mason,  Assignee,   etc., 

V. 

Catharine  E.  Tiffany,  Admx.,  etc.,  et  al. 

1.  Practice  —  reinstatement  of  a  cause  —  after  the  lapse  of  the  term  at  which 
it  was  dismissed.  A  court  has  the  power  to  reinstate  a  case  after  the  lapse  of 
the  term  at  which  it  was  dismissed,  where,  by  the  terms  of  the  order  of  dis- 
missal, such  right  was  reserved. 

3.  Same  —  wJien  parties  will  be  deemed  to  have  icaived  all  objections  to  such 
reinstatement.  And  in  such  case,  all  objections  to  the  order  reinstating  the 
case  will  be  deemed  to  have  been  waived  by  the  parties,  where,  after  the  entry 
of  such  order,  by  their  action,  the  case  is  recognized  as  properly  in  court. 

3.  Partnership  —  debts  of — payment  may  be  enforced  against  surviving 
partner,  or  assets  of  deceased  pai^tner.  Every  partnership  debt  is  joint  and 
several,  and,  in  all  such  cases,  resort  may  be  primarily  had  for  the  debt  to  the 
surviving  partners,  or  to  the  assets  of  the  deceased  partner. 

4.  Former  decision.  The  case  of  Ladd  v.  Griswold,  4  Qilm.  25,  cited  as 
fully  sustaining  this  doctrine. 

5.  Partnership  —  concerning  the  rights  and  remedies  of  creditors  of  a  part- 
ner.ihip.     George  B.  Tiffany  &  Co.,  througli  Tiffany,  made  a  contract  for  the 
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firm  witli  M.,  McA.  &  Co.,  for  the  manufacture  of  a  certain  number  of  boilers, 
and  before  their  delivery  Tiffany  died  ;  and  they  were  received  by  the  surviv- 
ing partners,  who  continued  the  business  in  the  old  name,  and  in  such  firm 
name;  executed  notes  for  the  purchase  price.  Subsequently,  Tiifany's  interest 
in  the  concern  was  purchased  by  the  surviving  partners,  and,  shortly  after, 
they  made  a  general  assignment  for  the  benefit  of  creditors.  Held,  that  this 
was  an  indebtedness  subsisting  against  the  firm  in  the  life-time  of  Tiffany, 
contracted  before  its  dissolution  by  his  death,  for  which  his  separate  estate  was 
liable. 

6.  Same.  And  in  such  case,  it  is  no  objection,  that  the  surviving  partners 
remained  solvent  for  a  long  time  before  their  assignment,  and  that  the  assigned 
assets  were  sufficient  to  pay  the  claim,  the  creditors  of  the  firm  having  the 
right  to  resort  either  to  the  surviving  partners,  or  to  the  estate  of  the  deceased 
partner  at  their  option,  and  at  any  time,  so  that  they  kept  within  the  statute 
of  limitation.  Their  condition  was  not  that  of  a  holder  of  indorsed  paper, 
bound  to  diligence. 

7.  Executors  and  administrators  —  'presenting  claim  against  an  estate 
to  —  sufficient  —  without  presenting  it  to  the  court.  Presenting  a  claim  against 
an  estate  to  the  administrator  for  payment,  within  two  years  after  the  grant 
of  the  letters,  is  sufficient  to  prevent  the  bar  of  the  statute.  It  is  no  objection, 
that  it  was  not  presented  to  any  court  for  allowance. 

Appeal  from  the  Circuit  Court  of  Lake  county ;  the  Hon. 
George  Manieeee,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Akrington  &  Dent,  for  the  appellant. 

Mr.  U.  P.  Smith  and  Messrs.  Blodgett,  Upton  &  Williams, 
for  the  appellees. 

Mr.   Chief    Justice  Breesb  delivered    the  opinion  of  the 

Court : 

This  was  a  proceeding  in  chancery,  in  the  Lake  Circuit 
Court,  by  ISTelson  Mason,  assignee  of  Mason,  McArthur  &  Co., 
against  Catharine  E.  Tiffany,  administratrix,  and  William  C. 
Tiffany  and  Edward  S.  L.  Bachelder,  administrators,  of  George 
B.  Tiffany,  deceased,  and  Hiram  Morgan  and  others,  surviving 
partners  of  the  late  firm  of  George  B.  Tiffany  &  Co.,  to  enforce 
the  payment  by  the  estate  of  George  B.  Tiffany,  on  account  of 
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the  insolvency  of  the  surviving  partners,  of  a  claim  held  by  the 
complainant  against  that  firm. 

The  claim  grew  out  of  a  contract  made  b}"  the  firm  of  Tiifany 
&  Co.,  tlirough  Tiffany,  with  Mason,  McArthur  &  Co.,  that 
they  should  manufacture  for  the  firm  a  certain  number  of  boil- 
ers. Before  the  boilers  were  delivered,  George  13.  Tiffany  died. 
The  boilers  were  sent  to  the  survivors  of  the  firm,  who  continued 
the  business  in  the  old  name,  and  they  executed  notes  for  the 
price  in  the  firm  name,  four  of  which  were  made  payable  four 
months  after  date,  and  were  dated  May  8,  1857.  On  the  5th 
of  November,  1857,  the  surviving  partners  of  Tiffany  &  Co., 
having  purchased  TifFanj^'s  interest  in  the  concern,  made  a 
general  assignment  for  the  benefit  of  their  creditors.  At  the- 
February  Term,  1858,  of  the  Lake  Circuit  Court,  various  judg- 
ments were  recovered  against  the  surviving  partners,  on  which 
executions  were  issued  and  returned  unsatisfied,  and  the  judg- 
ments yet  remain  unsatisfied. 

Letters  of  administration  were  granted  to  Catharine  E.  Tif- 
fany and  the  others  named,  on  the  3d  of  March,  1857. 

It  would  seem  from  the  answer  of  the  defendants,  that  they 
resisted  tlie  payment  of  complainant's  claim  on  several  grounds  : 
First,  that  the  boilers  were  not  delivered  until  after  the  death 
of  Tiffany,  and  not  under  the  contract  made  by  him  while  he 
was  a  member  of  the  firm,  but  under  a  contract  made  by 
the  surviving  partners,  who  executed  their  notes  for  the  pur- 
chase price  in  the  name  of  George  B.  Tiffany  &,  Co.,  they  con- 
tinuing the  business  under  that  name;  second,  that  the  firm 
of  Tiffany  &  Co.  is  not  insolvent,  and  that  the  assets,  notwith- 
standino;  the  assignment,  were  liable  to  the  creditors  of  the 
firm,  by  judgment  and  execution,  and  that,  if  judiciously 
applied,  would  be  ample  to  pay  the  debts,  and  this  for  a  time 
long  after  the  maturity  of  the  notes,  and  that  the  complainant's 
claim  could  have  been  collected  of  the  survivors  at  any  time 
prior  to  November  5,  1857,  the  date  of  their  assignment,  by 
the  exercise  of  ordinary  diligence ;  third,  that,  though  appli- 
cation was  made  to  them,  as  administrators,  to  pa.y  this  claim, 
they  rightfully  refused   to  pay  it  because  the  estate  was  not; 
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liable,  the  contract  having  been  made  after  the  death  of  their 
inte&tate,  and  because  the  claim  had  not  been  allowed  by,  or 
been  established  b}',  any  court  as  a  charge  or  debt  against  the 
estate ;  and,  fourth,  because  the  complainant  had  failed  to 
present  the  claim  against  the  estate  within  two  years  from  the 
time  of  granting  the  letters  of  administration,  and  that,  in  con- 
sequence thereof,  the  claim  was  barred. 

The  court,  on  the  hearing,  dismissed  the  bill  for  want  of 
equity. 

To  reverse  this  decree,  the  complainant  appeals  to  this  court, 
and  makes  these  points :  That  complainant,  as  assignee  of 
Mason,  McArthur  &  Co.,  having  a  right  to  collect  the  notes 
which  they  took  from  the  firm  of  George  B.  Tiffany  &  Co., 
was  entitled  to  proceed  in  equity  against  Tiffany's  estate  ;  sec- 
ond, that  there  is  no  statute  of  limitations  which  can  be  set 
up  as  a  bar  to  this  proceeding. 

A  preliminary  objection  is  made  by  the  appellees,  growing 
out  of  the  reinstatement  of  the  cause,  at  a  subsequent  term, 
after  it  had  been  dismissed.  It  is  a  sufficient  answer  to  this, 
that,  by  the  terms  of  the  dismissal,  the  complainant  had  leave 
to  reinstate  the  cause  upon  making  a  written  application  to 
the  judge  within  thirty  days  after  the  term,  and  it  nowhere 
appears  such  application"  was  not  made.  On  the  contrarj^,  it 
must  be  presumed,  from  the  fact  that  appellees,  at  the  term  at 
which  the  cause  was  reinstated,  agreed  the  cause  should  be 
referred  to  the  master,  and  at  the  next  term  they  took  leave, to 
amend  their  answer,  and  at  all  times  during  the  progress  of 
the  cause  they  recognized  it  as  a  cause  in  court,  tliat  they  had 
waived  all  objections  to  its  being  reinstated,  and  admitted  that 
the  requisite  application  therefor  had  been  made. 

The  solution  of  the  questions  made  by  complainant  will  dis- 
pose of  the  whole  case,  as  in  their  discussion  all  the  points 
made  by  appellees  are  involved. 

Every  partnership  debt  being  joint  and  several,  it  follows,, 
necessarily,  that  resort  may  be  had  in  the  first  instance,  for  the 
debt,  to  the  surviving  partners,  or  to  the  assets  of  the  deceased 
partner.   Ladd  v.  Griawold^  4  Gilm.  25. 
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■  That  these  boilers  were  ordered  bj  the  firm  of  Tiffany  & 
Co.,  and  the  construction  superintended  in  some  degree  by 
Tiffany  himself,  is  full}^  proved,  and  that  they  were  delivered 
to,  and  accepted  by,  the  surviving  partners,  and  the  notes  in 
question  executed  therefor  in  the  firm  name,  is  equally  appa- 
rent, and  so  made,  delivered  and  accepted,  substantially  under 
the  contract  made  with  Tiffany  for  the  firm,  and  w^ent  to  the 
benefit  of  the  firm,  and  were  in  part  the  interest  of  Tiffany  in 
the  concern  which  appellees,  liis  administrators,  sold  to  the 
surviving  partners.  There  can  be  no  doubt  this  was  an  indebt- 
iiess  subsisting  against  the  firm  of  George  B.  Tiffany  &  Com- 
pany in  his  life-time,  and  contracted  before  the  firm  was 
dissolved  by  the  death  of  Tiffany.  The  notes  executed  by  the 
survivors  were  mere  evidence  of  the  amount  of  debt  and  time 
of  payment,  the  debt  itself  existed  independent  of  the  notes, 
and  was  a  debt  for  which  the  separate  estate  of  Tiffany  was 
responsible. 

Upon  the  second  point,  if  it  was  a  fact  that  the  surviving 
partners  remained  solvent  for  a  long  time  before  the  assign- 
ment, and  the  assigned  assets  were  sufficient  to  pay  this  claim, 
still  those  facts  did  not  require  the  complainant  to  press  his 
claim  against  them,  the  estate  of  the  deceased  partner  being 
equally  a  fund  on  which  he  had  a  right  to  rely.  Complainant 
was  not  in  the  condition  of  a  holder  of  indorsed  paper,  bound 
to  diligence,  but  could  make  his  election  to  which  fund  he 
would  resort,  and  at  what  time,  so  that  he  kept  within  the 
statute  of  limitations.  This  brings  us  to  the  consideration  of 
the  fourth  objection  made  by  appellees  in  their  answer,  the 
third  being  substantially  involved  in  the  first  and  second, 
which  we  have  above  discussed. 

Appellees  insist  the  claim  was  not  presented  for  allowance 
within  two  years  after  the  grant  of  letters  of  administration. 

It  is  true,  it  was  not  presented  to  any  court  for  allowance, 
but  it  was  presented  to,  and  payment  demanded  of,  one  of  the 
administrators,  within  the  two  years,  and  on  his  refusal  to  pay 
it,  these  proceedings  were  instituted.  This  court  has  held,  in 
the  case  of  Wells  v.  Miller,  ante,  p.  33,  that  presenting  a  claim 


1867.]  BuNN  et  al.  v.  The  People  ex  rel.  397 

Syllabus. 

to  an  administrator  within  the  two  years,  for  payment,  takes 
it  out  of  the  bar  of  the  statute.  Considering  section  115  of  the 
statute  of  wills,  to  which  appellees  refer  in  connection  with 
section  116,  it  would  seem  that  presenting  a  claim  to  an  admin- 
istrator within  the  two  years,  was  sufficient  to  prevent  the  bar 
of  the  statute. 

But  it  is  insisted  by  appellees,  that  the  claim  of  complainant 
is  not  of  an  equitable  character,  and  resort  can  only  be  had  in 
equity  when  the  assets  of  the  firm  are  exhausted.  "We  think 
there  is  evidence  in  the  record  sufficient  to  show,  that,  as  to 
them,  the  prospect  of  making  the  amount  of  the  claim  out  of 
their  proceeds  was  perfectly  hopeless.  So  early  as  1858,  judg- 
ments were  recovered  against  the  survivors  as  partners,  which 
the  assets  have  not  satisfied,  and  the  presumption  is,  from  the 
proofs  on  that  point,  that  they  were  not  sufficient  to  pay  the 
debts.  The  estate  is  able  to  pay  this  debt,  and,  on  acknowl- 
edged principles,  is  liable  to  pay  it ;  and  as  it  is  not  barred  by 
the  statute  of  limitations,  a  decree  for  its  payment  out  of  the 
assets  of  the  estate  should  have  passed,  instead  of  a  decree  dis- 
missing the  bill  for  want  of  equity. 

The  decree  is  reversed  and  the  cause  remanded. 

Decree  reversed. 


Jacob  Bunn  et  al. 

V. 

The  People  of  the  State  of  Illinois 
ex  rel.  Matthew  Laflin. 

1.  CONSTiTUTiONAii  LA"W  —  constrttction  of  the  act  to  provide  for  the  erection 
of  a  new  State  house.  The  act  of  the  legislature  of  1867,  providing  for  the 
erection  of  a  new  State  house,  is  not  in  violation  of  section  12^  article  4,  of  the 
Constitution  of  this  State. 

2.  Officers  —  officers  who  are  not  —  within  the  meaning  of  the  Constitution. 
The  commissioners  appointed  under  this  act,  are  not  officers  within  the  mean- 
ing of  the  Constitution,  but  mere  agents  or  employees  for  a  single  and  special 
purpose,  whose  functions  are  at  an  end  upon  the  completion  of  the  work. 
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3.  SAJkiE.  A  person  employed  for  a  special  and  single  object,  in  whose  em- 
ployment there  is  no  enduring  element,  nor  designed  to  be,  and  whose  duties, 
when  completed,  although  years  may  be  required  for  their  performance,  ipso 
facto  terminate  the  employment,  is  not  an  olficer,  in  the  sense  in  which  that 
term  is  used  in  the  Constitution. 

4.  Same  —  in  determining  who  are — practice  under  the  Constitution  may  he 
considered.  In  determining  whether  these  commissioners  are  "  officers,"  it  is 
proper  to  take  into  consideration  the  uniform,  contemporaneous  and  continu- 
ous construction  given  by  the  legislature  since  the  adoption  of  the  Constitu- 
tion, to  the  clause  in  question,  and  from  the  construction  thus  given  it,  it  must 
be  concluded,  that  they  are  not  to  be  regarded  as  "  officers,"  and  that  such 
clause  has  only  reference  to  such  officers  as  had  some  portion  of  the  functions 
of  government  committed  to  their  charge. 

5.  Former  decisions.  The  cases  of  Dickson  v.  The  People,  etc.,  17  111.  191, 
and  The  People  v.  Bidgely  et  al.,  21  id.  65,  cited  and  explained. 

6.  CoNSTiTUTiONAii  LAW  —  concerning  the  exercise  of  the  power  to  declare 
legislative  acts  unconstitutional.  The  presumption  is  always  in  favor  of  the 
validity  of  a  law,  and  unless  it  is  in  plain  and  obvious  conflict  with  the  Con- 
stitution, this  court  will  not  pronounce  against  its  constitutionality.  And  in 
doubtful  cases,  the  doubt  should  be  in  favor  of  the  legislative  power. 

Writ  of  Eeror  to  the  Superior  Court  of  Chicago. 

This  was  a  proceeding  by  information  in  the  nature  of  a 
quo  warranto.,  instituted  in  the  court  below  by  the  defendant 
in  error,  against  the  plaintiifs  in  error,  Jacob  Bunn,  John  W. 
Smith,  James  H.  Beveridge,  James  C.  Robinson,  William  T. 
"Vandeveer,  Phillip  Wadsworth  and  William  L.  Hambleton,  to 
test  the  constitutionality  of  the  act  of  the  legislature  of  1867, 
providing  for  the  erection  of  a  new  State  house,  upon  the 
ground  that  the  commissioners  appointed  under  said  act 
(plaintiffs  in  error)  were  "  officers,"  within  the  meaning  of  the 
Constitution,  and,  being  such,  the  mode  of  their  appointment 
was  in  conflict  with  section  12,  article  4  of  the  Constitution 
of  this  State.  A  demurrer  was  tiled  to  the  information,  upon 
which  issue  was  joined,  and  thereupon,  the  court  pronounced 
a  judgment  of  ouster  against  the  respondents,  to  reverse  which 
the  case  is  brought  to  this  court  by  writ  of  error. 

Messrs.  Beokwith,  Ayer  &  Kales,  Mr.  E.  A.  Storrs,  Messrs, 
Palmer  &  Hay  and  Messrs.  Stuart,  Edwards  &  Brown,  foi 
the  plaintiffs  in  error. 
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Messrs.  Akbington  &  Dent,  for  the  defendant  in  error, 

Mr,  Chief  Justice  Breese  delivered  the  opinion  of  the 
Court : 

The  only  question  presented  by  this  record  is  this :  Are  the 
commissioners  appointed  by  the  act  of  February  25,  1867, 
entitled  "An  act  to  provide  for  the  erection  of  a  new  Stat© 
house,"  officers,  within  the  meaning  of  the  twelfth  section  of  the 
fourth  article,  and  of  the  twenty-third  section  of  the  fifth  article, 
of  the  Constitution  of  this  State  ? 

Section  12  is  as  follows :  "  The  governor  shall  nominate, 
and,  by  and  with  the  advice  and  consent  of  the  senate  (or  majority 
of  all  the  senators  concurring),  appoint,  all  officers  whose  offices 
are  established  by  this  Constitution  or  which  may  be  created 
by  law,  and  whose  appointments  are  not  otherwise  provided 
for ;  and  no  such  officer  shall  be  appointed  or  elected  by  the 
general  assembly," 

Section  23  of  article  5  is  as  follows :  "  The  election  of  all 
officers,  and  the  filling  of  all  vacancies  which  may  happen  by 
death,  resignation  or  removal,  not  otherwise  directed  or  pro- 
vided for  by  this  Constitution,  shall  be  made  in  such  manner 
as  the  general  assembly  shall  direct;  provided,  that  no  such 
officer  shall  be  elected  by  the  general  assembly," 

The  question  has  been  argued  with  great  ability  on  both 
sides,  and  we  submit  the  conclusions  to  which  we  have  arrived, 
with  some  of  the  reasons  therefor, 

A  solution  of  the  question  is  attempted  by  the  counsel  for 
relator,  by  reference  to  definitions  of  the  term  "■  office "  as 
found  in  law  writers  and  dictionaries,  in  which  there  is  not 
entire  harmony.  It  is  not  pretended  that  the  plaintiffs  in 
error  are  officers  whose  offices  were  created  by  any  law  in  force 
prior  to  the  passage  of  the  act  in  question,  but  the  complaint 
is,  that  by  the  law  defining  the  employment,  and  designating  the 
persons  who  are  to  be  employed,  in  the  act  itself,  was,  in  efl.ect, 
the  appointment  of  those  persons  to  an  office,  the  employment 
l)eing  of  such  a  nature  as  to  render  it  continuous,  and  it  exists 
apart  from  the  incumbents,  the  place  remaining  though  the 
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person  that  fills  it  may  be  removed.  It  is,  saj  counsel,  a  placo 
that  may  be  filled  or  may  be  vacant ;  it  is  a  place  in  fact 
permanent,  since  no  limit  in  time  has  been  fixed  by  law  for  its 
termination ;  a  bond  is  I'equired  before  they  enter  upon  the 
performance  of  their  duties,  and  an  oath  must  be  taken  for 
faithful  performance,  and  the  place  has  emoluments,  the  com- 
pensation being  fixed  at  five  dollars  per  day  for  time  of  actual 
service;  therefore,  they  say,  the  corollary  results,  that  the 
employment  or  agency  of  these  commissioners  is  a  continuing 
one,  which  concerns  the  public,  and  is  exercised  on  behalf  of 
the  government,  and  the  rights,  powers  and  duties  of  which  are 
defined  by  law. 

Books  of  high  authority,  Blackstone's  and  Kent's  Commenta- 
ries, are  referred  to,  giving  the  definition  of  an  ofiice,  both  of 
which  definitions  counsel  admit  are  faulty  in  predicating  fees 
or  emoluments  as  attributes  of  ofiice.  Other  definitions,  by 
other  law  writers,  are  also  giveu,  but  the  best  description  of  an 
ofiice,  in  the  judgment  of  counsel,  to  be  found  in  the  books,  is 
that  in  Carthew's  Keports,  478,  4Y9.  There  it  is  said,  "  The 
word  oftGium  principally  implies  a  duty,  and,  in  the  next  place, 
the  charge  of  such  duty ;  and  it  is  a  rule,  that,  where  one  man 
hath  to  do  with  another  man's  affkirs  against  his  will,  and  with- 
out his  leave,  that  is  an  ofiice,  and  he  who  is  in  it  is  an  officer." 
"  Every  man  is  a  public  officer  who  hath  any  duty  concerning 
the  public,  and  he  is  not  the  less  a  public  officer  when  his 
authority  is  confined  to  narrow  limits ;  because  it  is  the  duty 
and  nature  of  that  duty  which  make  him  a  public  officer,  and 
not  the  extent  of  his  authority," 

References  are  then  made  to  adjudged  cases  supposed  to  be 
in  harmony  with  the  definitions  and  with  logical  corollaries 
from  them. 

We  do  not  propose  to  go  over  the  whole  ground  occupied  by 
the  counsel  on  either  side,  or  comment  very  much  on  tlie 
authorities  produced  supposed  to  bear  on  the  question,  but 
shall  content  ourselves  with  giving  a  few  reasons  why  we  can- 
not hold  the  plaintifi*s  in  error  to  be  officers  within  the  meaning 
of  the  Constitution,  and  that  the  practice  under  the  Constitu- 
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tion  for  a  long  series  of  years,  uncliallenged  and  nnquestioned, 
can  be  resorted  to  as  affording  strong  evidence  of  the  meaning 
of  any  plirase  or  terra  used  in  it. 

Under  the  first  Constitution  of  this  State,  nearly  all  tlie 
important  offices  of  government  were  tilled  by  an  election  on 
joint  ballot  of  the  tAvo  houses,  —  that  is,  b}^  the  action  of  the 
general  assembly  alone.  The  evil  produced  was,  that  the  legis- 
lature became  the  great  appointing  power,  giving  rise  to  inju- 
rious combinations  affecting  the  purity  of  legislation.  Tlie 
passage  of  a  law,  or  its  defeat,  might  be  made  to  depend  on 
the  election  of  a  particular  individual  to  a  particular  oftice. 
When  the  convention  was  called  by  which  the  present  Consti- 
tution was  framed,  one  of  the  great  objects  to  be  eflected  by 
the  call  was  to  deprive  the  legislature  of  the  power  to  elect  or 
appoint  such  officers  as  had  been  appointed  by  that  body  under 
the  old  Constitution,  such  as  judges  of  the  Supreme,  Circuit  and 
inferior  courts,  the  auditor  and  treasurer  of  State  and  many 
others,  whose  functions  were  directly  connected  with  some  one  or 
more  of  the  departments  of  government  which  the  Constitution 
had  established,  and  who  were  to  aid  in  carrying  on  the 
government. 

Therefore,  when  the  Constitution  says  that  no  office  estab- 
lished by  that  instrument,  or  created  by  law,  shall  be  filled  by 
appointment  or  election  of  the  general  assembly,  the  framers 
of  it  had  direct  and  immediate  reference  and  application  only 
to  such  offices  as  were  created  for  the  purpose  of  administering 
the  three  departments  of  government  organized  by  it.  This 
we  establish  by  reference  to  the  repeated  appointment,  by  the 
general  assembly,  to  places  of  public  employment,  of  individuals 
on  whom  the  appointment  devolved  by  the  law  itself.  A  full 
list  of  such  legislative  acts,  furnished  by  the  counsel  for  plaint- 
iffs in  error,  showing  a  contemporaneous  and  continuous  action 
of  the  general  assembly  in  the  appointment  of  persons  to  em- 
ployments or  positions  not  designed  to  aid  either  department 
of  the  government  in  exercising  its  functions,  affi^rds  strong 
evidence  of  the  meaning  of  the  term  "such  officer,"  as  used  in 
the  Constitution.  Such  appointments  commenced  with  the 
26  —  45th  III. 


402  BuNN  et  al,  V.  The  People  ex  rel.  [Sept.  T., 

Opinion  of  tlie  Court. 

first  session,  held  in  1849,  under  this  Constitution,  and  have 
been  repeated  at  almost  every  session  since,  and  they,  too,  of 
every  grade  of  importance,  from  the  appointment  of  commis- 
sioners to  locate  State  roads,  in  relation  to  the  Supreme  Court 
rooms,  in  relation  to  public  buildings,  to  complete  the  present 
State  house,  appointing  commissioners  to  take  evidence  in  rela- 
tion to  claims  against  the  State,  to  appoint  commissioners  to 
build  a  house  for  the  governor, — in  short,  for  very  many  public 
purposes,  including  the  act  to  locate  and  build  an  additional 
penitentiary,  in  which  the  commissioners  were  named  as  in  the 
act  in  question,  and  provision  made  for  filling  vacancies. 

These  acts,  passed  by  legislatures,  and  approved  by  gov- 
ernors of  difierent  political  sentiments,  many  of  whom  were 
sound  constitutional  lawyers,  and  all  of  them  of  approved 
patriotism,  and  who  had  been  sworn  to  support  the  Constitu- 
tion in  all  its  purity,  is  strong  evidence  that  such  appointees 
were  not  "  such  officers,"  as  they  were  inhibited  by  that  instru- 
ment from  appointing. 

But  it  is  said  by  defendant's  counsel,  that  these  appointments 
were  of  a  transient,  evanescent  character,  terminating  when 
the  object  was  accomplished  —  that  there  were  no  continuous 
duties  devolved  on  them,  no  vacancies  to  be  filled. 

The  opinion  of  that  most  eminent  jurist,  Chief  Justice 
Marshall,  clarum  et  venerabile  nomen !  delivered  on  the 
Circuit,  in  the  case  of  the  United  States  v.  Maurice^  reported 
in  2  Brockenbrough,  103,  is  cited  as  a  full  illustration  of  this 
idea.  We  have  read  this  opinion  with  great  profit,  and  have 
endeavored  to  fashion  this  in  accordance  therewith.  It  maybe 
said  of  that  most  distinguished  man,  "  now  to  the  grave  gone 
down,"  that,  no  matter  what  the  subject  might  be,  howsoever 
intricate  or  discolor'd,  when '  committed  to  the  wonderful 
alembic  of  his  mind,  drops  of  purest,  brightest  distillation, 
were  the  uniform  result !  That  case  was  an  action  of  debt  on 
the  official  bond  of  Maurice,  who  had  been  appointed  agent  of 
fortifications,  and  his  sureties,  and  the_7  raised  the  question  by 
demurrer,  that  such  an  agent  was  not  an  officer.  The  chief 
justice,  in  answer  to  the  question,  is  the  agent  of  fortifications 
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an  officer  of  the  United  States?  defines  wliathe  understands  an 
office  to  be.  "  It  is  a  public  charge  or  employment,  and  he  wlio 
performs  the  duties  of  the  office  is  an  officer.  .  If  employed  on 
the  part  of  the  United  States,  he  is  an  officer  of  the  United 
States.  Although  an  office  is  an  '  employment,'  it  does  not 
follow  that  every  employment  is  an  office.  A  man  may  cer- 
tainly be  employed  under  a  contract,  express  or  im23lied,  to  do 
an  act  or  perform  a  service  without  becoming  an  officer.  But 
if  a  duty  be  a  continuing  one,  which  is  defined  by  rules  pres- 
cribed by  the  government,  and  not  by  contract,  which  an  indivi- 
dual is  appointed  by  government  to  perform,  who  enters  on  tlie 
duties  pertaining  to  his  station  without  any  contract  defining 
them,  if  those  duties  continue,  though  the  person  be  changed,  — 
it  seems  very  difficult  to  distinguish  such  a  charge  or  employ- 
ment from  an  office,  or  the  person  who  performs  the  duties 
from  an  officer." 

What  is  here  said  must  be  considered  with  direct  reference 
to  the  facts  in  the  case  admitted  by  the  demurrer.  "  The  bond 
on  its  face  purported  to  be  an  official  bond,  and  not  in  the 
nature  of  a  contract.  The  condition  referred  to  no  contract, 
stated  no  undertaking  to  perform  any  specific  act,  refers  to 
nothing,  describes  nothing  which  the  obligor  was  bound  to  do 
except  to  perform  the  duties  of  an  officer.  It  recites  that  he 
was  appointed  to  an  office,  and  declares  '  that  the  obligation  is 
to  be  void,  if  he  shall  truly  and  faithfully  execute  and  discharge 
all  the  duties  appertaining  to  tlie  said  office.'  "  The  bond,  then, 
the  chief  justice  says,  "  is,  on  its  face,  completely  an  official  bond, 
given,  not  for  the  performance  of  any  contract,  but  for  the  per- 
formance of  the  duties  of  an  office,  which  duties  were  known, 
and  had  been  prescribed  by  law,  or  by  persons  authorized  to 
prescribe  them  "  (p.  99).  And  the  chief  justice  says,  that  the 
attorney  of  the  United  States  had  necessarily  taken  up  that 
idea  and  proceeded  on  it,  for  in  his  assignment  of  breaches  he 
alleges,  that  he  had  not  performed  the  duties  of  the  said  office. 
"  On  this  breach  of  his  official  duty,  which  is  alleged  to  constitute 
a  breach  of  the  condition  of  his  bond,  the  action  is  founded." 

On  page  104,  in  answer  to  the  question,  has  the  office  of  agent 
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of  fortilications  been  establislied  by  law,  the  chief  justice  says, 
from  the  year  1794,  to  the  year  1808,  congress  passed  several 
acts  empowering  the  President  to  erect  fortilications,  and 
appropriating  large  sums  of  money  to  enable  him  to  carry  the^e 
acts  into  execution. 

We  feel  justified  in  inferring  from  all  that  is  stated  in  this 
opinion,  that  a  system  of  fortilications  for  the  general  defense 
had  been  established,  and  agents  appointed  "  whose  duties  par- 
took of  those  of  a  purchasing  quartermaster,  commissary  and 
paymaster,"  "  which  duties,  if  not  performed  by  contract,  were 
performed  by  persons  who  were  considered  as  officers  of  the 
United  States,  whose  offices  were  established  by  law." 

The  chief  justice  might  well  say,  that,  the  duties^  of  this 
agent  being  continuous,  existing  so  long  as  the  system  should 
endure,  he  was  an  officer  connected  with  the  national  de- 
fense. "We  hardly  think  it  possible,  had  the  principal  obligor 
in  this  bond  been  appointed  merely  to  superintend  the  erection 
of  a  single  fortification,  his  duties  ceasing  when  the  work  was 
accomplished,  that  he  would  have  been  held  to  be  an  officer. 

It  is  not  contended  that  the  magnitude  of  the  object,  or 
amount  or  varieties  of  duties  imposed  to  carry  it  out,  deter- 
mines the  character  of  the  employment,  or  will  convert  tliat 
which  was  a  mere  employment,  temporary  in  its  very  nature, 
into  an  office  ;  it  is  only  their  continuous  nature  that  will  have 
that  effect.  If  this  be  so,  then  the  many  road  commissioners 
and  the  many  other  agents  of  the  State  nominated  in  the  law, 
out  of  which  the  duties  spring,  are  officers  (which  no  one  main- 
tains), for  their  duties  are  prescribed  by  the  law,  and  are  con- 
tinuous until  the  object  of  their  appointment  is  accomplished. 
The  agent  of  fortifications,  in  the  case  cited,  was  connected 
with  a  system  which  formed  a  part  of  the  system  of  our 
national  defense,  executed  a  bond  as  an  officer  connected  with 
that  system  whose  duties  were  continuing  so  long  as  the  system 
should  continue.  Those  duties  were,  in  no  just  sense,  of  a 
temporary  character,  but  enduring,  permanent,  and  in  this  sense 
we  apprehend  the  word  '"continuing"  was  used  by  the  distin- 
guished judge.     The  agent  was  appointed  to  aid  one  of  tlio 
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dopurtments  of  the  government,  under  whose  control  was  a 
vast  system  permanent  in  its  very  nature. 

It  seems  to  us,  that  it  cannot  be  predicated  of  these  plaintiffs 
in  error,  that  their  duties  are  of  such  a  character  that  a  general 
duty  continues,  as  in  the  case  of  the  agent  of  fortifications, 
a,lthough  the  special  dut}''  has  been  performed.  In  fact  there 
are  no  general  duties  imposed  by  tlie  act  in  question  on  these 
appointees  ;  they  have  only  one  single  special  duty  to  perform, 
and  that  is,  to  superintend  the  erection  of  a  State  house,  and 
when  that  is  performed  their  functions,  ipso  facto,  are  at  end. 
Not  so  with  the  agent  of  fortifications ;  his  functions  were  not 
ended  on  the  completion  of  one  or  more  fortifications,  for  they 
were  general  and  comprehended  all  the  fortifications  embraced 
in  tlie  system  of  defense. 

It  seems  to  us,  the  term  "  such  oflicer,"  judging  from  the 
contemporaneous  action  and  construction  of  the  clause  by  the 
legislature,  had  reference  alone  to  such  ofiicers  as  had  some  por- 
tion of  the  functions  of  government  committed  to  their  charge. 
Ino  man  can  certainly  say,  to  which  of  the  three  departments 
of  our  government  these  appointees  belong.  It  will  not  do  to 
say  they  belong  to  the  executive,  because  they  are  required  to 
execute  a  law.  The  same  may  be  said  of  road  commissionei's : 
they  execute  the  laws  under  which  they  derive  their  appoint- 
ment, and  so  of  the  numberless  persons  necessarily  employed 
by  the  State  in  subordinate  positions  and  for  a  special  purpose. 
So  far  as  we  have  any  knowledge  on  this  subject,  or  are  enabled 
to  judge  from  the  facts  of  contemporaneous  history,  no  one  has 
ever  supposed  the  legislature  had  not  full  power  to  appoint  and 
employ  all  such  agents  as  might  be  deemed  necessary  by  them 
to  perform  duties  not  of  a  permanent,  but  of  a  transient  and 
incidental  character,  such  as  we  see  in  abundance  in  our  statute 
books.  ISTo  one  has  ever  exalted  such  employees  to  the  position 
of  an  oflicer,  though  their  duties  might  require  months  or  years 
for  their  full  performance.  There  is  no  enduring  element  in 
these  employments,  nor  designed  to  be ;  the  duty  being  per- 
formed, the  place  is  vacant  by  the  very  fact  of  performance. 
The  case  cited,  of  Shelby  v.  Alcorn.  ;36  Miss.  273,  is  based 
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upon  this  case  in  2  Brock.,  and  was  a  case  where  a  system  of 
levee  protection  against  the  inundations  of  the  Mississippi  river 
was  inaugurated,  and  the  functionary  to  superintend  the  work 
was  denominated  by  the  law  an  officer,  the  tenure  of  the 
office  established  at  two  years  with  a  salary  of  $1,500  per 
annum  ;  and  the  decision  seems  to  be  placed  on  the  fact,  that 
the  duties  of  the  office  were  continuous,  and  were  a  part  of  the 
permanent  administration  of  the  government.  On  his  report 
as  to  the  cost  of  the  work,  the  board  of  police  were  required  to 
levy  a  sufficient  tax  to  meet  it ;  and  the  court  held,  that  the 
powers  attached  to  the  office  pertained  to  the  executive  branch 
of  the  government,  that  it  was  of  a  permanent  nature  and  had 
a  certain  tenure  prescribed,  and  the  appointees  were  clothed 
with  a  portion  of  the  executive  and  sovereign  power  of  the  State. 

This  surely  cannot  be  predicated  of  these  appointees.  ISTo 
tenure  of  office  is  fixed  by  the  act,  no  permanency  is  attached 
to  it,  nor  is  there  the  slightest  connection  with  the  exercise  of 
any  portion  of  the  executive  power,  or  of  any  departmental 
powers,  and  no  intention  manifested  in  the  act  itself  to  estab- 
lish an  office.  The  appointees  are  to  perform  a  duty  single  in 
itself,  which  the  legislature  could  not  of  and  by  itself  perform,  — 
that  is,  to  superintend  the  erection  of  a  State  house,  and  dis- 
burse the  moneys  the  legislature  may  appropriate  to  such  pur- 
pose. No  power  is  given  to  levy  taxes,  and  no  govermental 
act  is  to  be  performed  by  them.  It  is  only  by  the  advance  of 
civilization  and  refinement  that  costly  edifices  are  erected  for 
worship  or  for  legislation.  "  The  groves  were  God's  first  teni- 
ples,"  and  high  conclave  of  the  magnates  of  the  land  has  in 
former  times  been  held  with  no  other  roof  tree  than  the  broad 
canopy  of  heaven.  Government  can  be  administered  without 
such  structures,  and  an  agent  who  superintends  their  erection 
cannot,  with  any  propriety,  be  said  to  perform  a  function  of 
government. 

The  case  of  The  State  of  Ohio  v.  Kennon  et  al.,  7  Ohio  St. 
546,  is  also  referred  to,  as  conclusive  on  the  point. 

That  was  a  case  where  the  legislature  had  bestowed  upon 
the  individuals  named  in  the  act  —  Kennon  and  the  others  — 


ISC'?.]  BuNN  et  al.  v.  The  People  ex  rel.  407 

Opinion  of  tlie  Court. 

a  portion  of  the  appointing  power  lodged  in  the  executive 
department  of  the  government  by  the  Constitution.  The  court 
said,  and  very  correctly,  the  exercise  of  the  power  of  appoint- 
ment and  removal  of  State  officers  and  the  filling  of  vacancies 
which  ma}^  occur  in  State  offices,  is  a  high  public  function  and 
trust,  and  not  a  private,  or  casual,  or  incidental  agency,  and 
the  officers  of  a  board  so  created  by  statute  to  exercise  these 
public  functions,  are  vested  with  official  State  power,  and  hold 
and  exercise  a  public  franchise  and  office. 

The  case  of  Dickson  v.  The  People,  etc.,  17  111.  191,  decides 
that  a  director  of  the  State  institution  for  the  education  of  the 
deaf  and  dumb,  holds  an  office  of  honor,  and  hence,  accepting 
an  office  under  the  United  States,  such  acceptance  vacated  the 
office  of  director,  which  was  an  office  of  honor,  within  the 
meaning  of  the  Constitution.  He  was  nominated  by  the  gov- 
ernor, and  appointed  by  the  Senate,  and  his  place  was  denomi- 
nated an  office. 

The  case  of  The  Peo]ple  v.  Ridgely  et  al.,  21  id.  65,  merely 
holds  that  the  trustees  of  the  bank  whom  the  governor  wished 
to  supersede,  were  not  officers,  and  of  course  not  subjects  of 
executive  power. 

The  case  of  The  People,  etc.,  v.  The  Comptroller  of  the  State, 
20  Wend.  595,  decides,  if  commissioners  to  erect  a  State 
lunatic  asylum  are  to  be  regarded  as  holding  an  office,  they 
could  be  removed  from  office  by  the  power  that  appointed 
them;  and  the  court,  ISTelson,  Ch.  J.,  in  delivering  the  opinion, 
said,  he  was  inclined  to  think  they  are  to  be  regarded  as  hold- 
ing an  office,  being  recognized  as  such,  twice  in  the  statute, 
and  there  being  no  fixed  time  during  which  they  were  to  hold, 
they  were  removable  by  the  power  that  appointed  them. 

We  deem  it  unnecessary  to  examine  other  cases  cited  by  the 
counsel  for  defendants  in  error,  having  commented  on  those 
regarded  as  the  most  leading  and  authoritative. 

Several  cases  are  cited  on  behalf  of  plaintiffs  in  error  having 
a  bearing  on  the  question  at  issue,  which  we  have  examined. 
The  first  is  the  case  of  Shehoygan  County  v.  Parker,  3  Wal- 
lace Sup.  Ct.  U.  S.  93.     The  case  was  this:  The  Constitution 
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of  the  State  of  Wisconsin  provides  that  "all  county  officers 
shall  be  elected  by  the  electors  of  the  respective  counties." 
The  legislature  passed  an  act  authorizing  the  county  of 
Sheboygan  to  aid  in  the  construction  of  a  railroad,  and  con- 
stituted certain  persons  named  in  the  act  a  board  of  commis- 
sioners for  aiding  the  project,  who  were  authorized  to  borrow 
money  on  the  credit  of  the  county,  and  to  issue  its  bonds 
therefor.  The  bonds  were  to  be  signed  by  the  president  and 
secretary  of  this  board  and  countersigned  by  the  clerk  of  the 
regular  board  of  supervisors,  or  by  the  county  treasurer.  On 
a  suit  being  brought  on  some  of  the  bonds  or  warrants  issued 
by  this  board,  to  enforce  their  payment,  the  question  was  made 
whether  the  act  constituting  the  said  board  was  constitutional 
and  the  county  bound.  It  was  insisted  that  these  persons 
invested  with  power  to  levy  taxes  on  the  people  of  the  county 
were  county  officers,  and  should  have  been  elected  by  the 
people. 

The  court  said,  "  such  persons,  in  the  performance  of  their 
special  duty,  are  in  no  proper  sense  county  officers.  They  do 
not  exercise  any  of  the  political  functions  of  county  officers, 
such  as  levying  taxes,  etc.  They  do  not  exercise  continuously, 
and  as  a  part  of  the  regular  administration  of  the  government, 
any  important  public  powers,  trusts,  or  duties.  An  officer  of 
the  county  is  one  by  whom  the  county  performs  its  usual 
political  functions,  its  functions  of  government." 

As  illustrating  the  distinction  between  an  office  and  an 
employment  merely,  the  opinion  of  the  judges  of  the  Supreme 
Court  of  Maine,  reported  in  3  Greenleaf,  481,  is  cited. 

The  governor  of  Maine  propouiKled  to  those  judges  this 
question  :  "  Is  the  office  of  agent,  under  the  resolve  of  the  sixth 
instant,  authorizing  the  governor  to  appoint  one  or  more  agents 
for  the  preservation  of  timber  on  the  public  lands,  and  for  other 
purposes,  a  civil  office  of  profit  under  this  State,  within  the 
meaning  of  article  4,  part  3,  of  section  10,  of  the  Constitution, 
so  that  no  senator  or  representative  of  the  present  legislature 
can  constitutionally  be  appointed  as  agent  ?  " 

The  answer  was,  and  in  which  Mr.  Justice  Weston,  eminent 
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for  all  tlie  attributes  that  distinguish  the  jurist,  concurred,  that 
it  was  not  such  an  office.  Remarking  that,  by  the  Constitution 
of  that  State,  like  our  own,  the  sovereign  power  resided  in 
three  distinct  departments,  namely,  the  legislative,  executive 
and  judicial,  they  say  there  is  a  manifest  difference  between  an 
office  and  an  employment  under  the  government ;  that  they 
understood  that  the  term  "  office "  implied  a  delegation  of  a 
portion  of  the  sovereign  power  to,  and  a  possession  of  it  by,  the 
person  filling  the  office,  and  the  exercise  of  such  power  within 
legal  limits  constitutes  the  correct  discharge  of  the  duties  of 
such  office.  The  power  thus  delegated  and  possessed  may  be 
a  portion  belonging  sometimes  to  one  of  the  three  great  depart- 
ments, and  sometimes  to  another ;  still  it  is  a  legal  power  which 
may  be  rightfully  exercised,  and  in  its  effects  will  bind  the 
rights  of  others,  and  be  subject  to  revision  and  correction,  only 
according  to  the  standing  laws  of  the  State.  They  say,  an 
employment  merely  has  none  of  these  distinguishing  features. 
And  they  further  say,  that  every  office,  in  the  constitutional 
moaning  of  the  term,  implies  an  authority  to  exercise  some  por- 
tion of  the  sovereign  power,  either  in  making,  executing  or 
administering  the  laws. 

The  question  was,  of  course,  decided  in  the  negative. 

The  doctrine  of  this  opinion  has  not  been  questioned,  so  far 
as  we  are  advised,  by  an 3^  court,  and  it  commends  itself  to  our 
unqualified  approbation  by  the  soundness  of  the  argument  by 
which  it  is  maintained.  Other  cases  decided  in  Pennsylvania, 
Delaware,  Indiana  and  Iowa  have  been  referred  to  as  having  a 
bearing  on  this  question,  on  which  we  have  not  time  to  com- 
ment. 

We  have  not  been  able  to  bring  our  mind  to  the  conclusion 
that  the  plaintiffs  in  error  are  "  such  officers  "  as  were  in  the 
contemplation  of  the  convention  which  framed  the  Constitu- 
tion, as  the  practice  under  it,  ever  since  it  was  ordained, 
strongly  tends  to  show.  That  it  is  legitimate  and  proper  to 
refer  to  the  practice  under  a  law,  for  a  long  series  of  years  and 
unquestioned,  so  it  is  equally  legitimate  and  proper  to  refer  to 
the  practice  under  the  Constitution  for  the  same  purpose.     In 
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the  case  of  Dickson,  17  111.,  the  Commonwealth  v.  Dallas,  3 
Yeates,  303,  was  cited,  wherein  it  will  be  seen  the  Supreme 
Court  of  Pennsylvania  undertook  to  determine  to  what  the 
word  judge,  in  the  Constitution,  was  intended  to  be  coniined, 
and  they  came  to  the  conclusion,  that  it  was  not  every  judicial 
officer  that  was  included  in  the  prohibition  of  their  Constitu- 
tion ;  that  it  was  intended  to  be  confined  to  such  judges  only  as 
were  thus  distinguished  by  the  existing  laws  of  the  State  and 
general  language  of  the  country.  This  court  deemed  it  proper, 
and  so  do  all  courts,  to  put  a  construction  upon  words  and 
terms  used  in  the  Constitution,  as  well  as  in  laws  or  in  private 
deeds  or  other  written  instruments. 

We  are  frank  to  confess  there  is  groimd  for  two  opinions  on 
the  points  before  us,  but  we  are  strongly  persuaded  the  plaint- 
iffs in  error,  though  occupying  a  position  of  great  responsi- 
bility, are  not  officers  in  the  sense  of  the  12th  section  of  article 
4  of  the  Constitution,  but  employees  for  a  single  purpose,  —  that 
of  superintending  the  erection  of  a  new  State  house,  at  daily 
wages,  their  employment  ceasing  when   the  structure  is  built. 

Nor  are  we  entirely  satisfied  that  they  have  been  placed  in 
this  employment  and  service  in  a  mode  and  manner  prohibited 
by  that  article. 

When  we  consider  the  old  Constitution,  and  the  mode  of 
appointment  to  office  under  it,  we  will  find  it  was  by  the  joint 
action  of  the  senate  and  house  of  representatives  composing  the 
general  assembly,  thus  making  the  legislative  power  the  sole 
appointing  power.  That  power  appointed  or  elected  by  joint 
vote  nearly  all  the  most  important  officers  of  the  government, 
and  it  was  this  mischief  this  article  was  designed  to  remedy. 
The  legislative  power  dominated  the  executive  power,  by  theii 
action  in  joint  conclave,  performing  what  is  properly  an  execu- 
tive function.  Should  the  general  assembly,  by  the  joint  action 
of  the  two  houses,  appoint  or  elect  a  person  to  an  office  estab- 
lished by  the  Constitution  or  created  by  law,  no  one  could 
doubt  such  action  would  be  in  derogation  of  this  article.  In 
this  case,  they  have  done  no  such  thing.  In  the  exercise  of 
their  legitimate   and   most   appropriate  functions,  tliey  have 


1867.]  BuNN  et  al.  v.  The  People  ex  rel.  411 

Opinion  of  tlie  Court. 


passed  a  law  in  strict  pursuance  of  all  the  requirements  of  the 
Constitution,  in  which  law  they  have  given  emplovinent  to 
these  plaintiffs  in  error,  involving  the  superintendencj  of  the 
erection  of  a  new  State  house,  and  have  agreed  to  pay  tliem 
for  their  services  five  dollars  a  day  each  for  time  of  actual 
service.  No  franchise  is  conferred  upon  them,  nor  are  they 
required,  as  they  would  have  been  if  the  law  makers  supposed 
they  were  officers,  to  take  an  oath  to  support  the  Constitution 
of  the  United  States  or  of  this  State.  Art.  3,  §  30.  They 
exercise  no  governmental  functions,  but  perform  duties  for  a 
stipulated  per  diem  allowance,  which  the  legislature,  in  the 
exercise  of  their  power  to  make  laws,  have  defined  in  the  law 
under  which  they  are  employed. 

We  are  called  upon  by  the  defendants  in  error,  to  declare  this 
law  enacted  by  a  body  composed  in  great  part  of  eminent  law- 
yers, and  all  of  them  sworn  to  suj^port  the  Constitution,  and 
approved  as  a  law  by  the  executive,  also  distinguished  in  that 
profession,  and  sworn  also  to  support  the  Constitution,  that 
two  co-ordinate  branches  of  the  government  have  violated  the 
Constitution  in  giving  these  plaintiifs  this  employment.  We 
cannot  oust  them  from  their  places  without  declaring  this  act 
to  be  unconstitutional,  null  and  void. 

While  the  power  exists  in  this  court,  and  must,  from  the 
nature  of  our  institutions,  and  be  exercised,  to  declare  an  act 
of  the  legislature  unconstitutional  and  void,  in  such  an  inquiry 
the  principles  by  wdiich  the  court  should  be  guided  are  clear,  on 
well  settled  authority.  The  presumption  is  always,  and  should 
be,  in  favor  of  the  validity  of  a  law. 

As  this  court  said  in  The  People,  etc.,  v.  The  Auditor  of  Pub- 
lic Accounts,  30  111.  434,  and  has  repeated  at  the  last  term  of  this 
court,  in  the  case  of  The  Board  of  Supervisors  of  Bxireau 
County  V.  The  Chicago,  B%ir.  dt  Quincy  R.  R.  Co.,  44  111.  229, 
and  in  other  cases,  we  always  approach  questions  of  this 
nature  with  reluctance,  and  with  great  diffidence,  for  the  legis- 
lature is  a  co-ordinate  department  of  the  government,  whose 
exclusive  province  it  is  to  make  laws.  But  the  Constitution  is 
•supreme  over  all  the  departments  of  the  government,  and  it  is 
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for  the  judiciary  so  to  declare,  and  to  bring  all  enactments  of 
the  legislature  to  that  standard  —  to  test  them  by  its  provisions 
when  a  question  is  made  touching  their  validity,  always 
remembering  that  only  in  a  clear  and  palpable  case  will  the 
eoui't  pronounce  against  the  validity  of  an  enactment.  If  it 
be  doubtful,  the  doubt  is  usuall}^  solved,  and  should  be,  in  favor 
of  the  legislative  power. 

There  must  appear  a  manifest  assumption  of  authority,  and 
clear  incompatibility  between  the  Constitution  and  the  law. 
In  a  doubtful  case,  the  interference  of  the  judiciary  can  never 
be,  and  never  is,  permitted.  Such  is  the  doctrine,  not  only  of 
this  court  from  its  earliest  origin,  but  it  is  the  doctrine  of  all 
the  courts  of  the  several  States  of  tliis  Union. 

The  case  being  a  clear  one,  in  no  degree  doubtful,  this  court 
has  pronounced  against  a  law,  but  always  reluctantly. 

We  by  no  means  consider  this  a  case  demanding  the  exercise 
of  this  mighty  power  of  the  court.  We  are  not  satisfied  the 
plaintiffs  in  error  are  holding  an  office,  in  the  constitutional 
meaning  of  that  term,  but  are  employed  to  perform  a  special 
duty  under  a  law  which  the  general  assembly  had  full  power 
and  competent  authority  to  pass. 

Entertaining  these  views,  the  judgment  of  ouster  pronounced 
^against  them  by  the  Superior  Court  must  be  reversed,  and  the 
V)laintifts  in  error  restored  to  all  they  may  have  lost  thereby. 

Judgment  reversed. 

Walker,  J.  I  fully  concur  in  both  the  reasoning  and  con- 
elusion  announced  in  the  foregoing  opinion. 

Dissenting  opinion  by  Mr.  Justice  Lawrence  : 

This  case  is  so  important,  both  in  its  immediate  results  and 
in  the  principles  upon  which  its  decision  turns,  that  I  deem  it 
proper  to  state  briefly  the  reasons  why  I  can  not  concur  in  the 
able  opinion  of  the  chief  justice  speaking  for  the  majority  of 
the  court. 

The  12th  section  of  the  4th  article  of  the  State  Constitution  pro- 
vides, that  "  the  governor  shall  nominate,  and,  by  and  with  the 
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advice  and  consent  of  the  senate  (a  majority  of  all  the  senators 
concurring),  appoint,  all  officers' whose  offices  are  established 
by  this  Constitution,  or  which  may  be  created  by  law,  and 
whose  appointments  are  not  otherwise  provided  for ;  and  no  such 
officer  shall  be  appointed  or  elected  by  the  general  assembly." 

The  23d  section  of  the  5th  article  provides,  that  the  "  elec- 
tion of  all  officers  and  the  filling  of  all  vacanci^  which  may 
happen  by  death,  resignation  or  removal,  not  otherwise  directed 
or  provided  for  by  this  Constitution,  shall  be  made  in  such  man- 
ner as  the  general  assembly  shall  direct,  provided^  that  no 
such  officer  shall  be  elected  by  the  general  assembly." 

The  object  of  this  twice  expressed  prohibition  of  legislative 
appointments  to  office  is  apparent.  It  was  to  guard  the  purity 
of  the  legislature,  by  taking  from  it  the  power  of  creating  lucra- 
tive or  important  places,  and  bestowing  them  on  personal  oi* 
party  adherents.  This  constitutional  provision  should  be  so 
construed  as  best  to  effectuate  its  purpose. 

The  legislature,  at  its  last  session,  passed  an  act  for  the 
erection  of  a  new  State  house.  It  provided  that  the  building 
should  not  cost  a  sum  exceeding  $3,000,000,  and  authorized  the 
expenditure  of  $450,000  before  the  meeting  of  the  next  general 
assembly.  The  fourth  section  of  the  act  names  certain  persons 
as  commissioners  to  superintend  the  erection,  and  requires 
them,  before  they  enter  upon  the  discharge  of  their  duties,  to 
enter  into  bond  to  the  governor,  with  approved  securities,  in 
the  penal  sum  of  $25,000,  conditioned  for  the  faithful  perform- 
ance of  said  duties,  and  to  take  an  oath  that  they  will  well  and 
truly  discharge  all  their  said  duties  as  commissioners.  The 
governor  is  authorized  to  fill  all  vacancies  occurring  in  the 
board,  by  the  appointment  of  new  commissioners  who  are  to 
hold  their  places  until  the  next  session  of  the  general  assembly. 
The  governor  is  also  authorized  to  remove  any  commissioner 
for  cause  and  fill  the  vacancy.  The  commissioners  have  power, 
in  conjunction  with  the  house  and  senate  committee,  to  deter- 
mine upon  the  plan  of  the  building.  They  are  authorized  to 
expend  the  $450,000,  now  appropriated,  and  will  have  the  same 
right  as  to  all  future  appropriations  until  the  edifice  is  com- 
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pleted,  unless  tlie  law  is  changed.  They  are  to  receive  five 
dollars  per  diem  for  their  services. 

The  question  before  us  is,  are  these  commissioners  officers,  in 
the  sense  in  which  that  term  is  used  in  the  clause  of  the  Con- 
stitution already  quoted,  and  if  thej  are,  was  the  mode  of 
their  appointment  in  harmony  with  that  instrument  ? 

What  is  ail  office  ? 

Blackstone  defines  the  word  as  follows :  "  Offices  are  a  right 
to  exercise  a  public  or  private  employment,  and  to  take  the 
fees  and  emoluments  thereunto  belonging."  2  Com.  36. 

Kent  gives  this  definition :  "  Offices  consist  in  a  right  and 
correspondent  duty  to  exercise  a  public  or  private  trust  and  to 
take  the  emoluments  belonging  to  it."  3  Com.  454. 

These  definitions  are  not  dissimilar,  and  they  are  substan- 
tially the  same  which  are  given  by  all  the  authorities.  It  will 
be  observed  that  the  legal  sense  of  the  term  does  not  differ  from 
its  popular  use. 

But  in  some  cases  which  have  arisen  in  this  country,  where 
the  question  was  similar  to  the  one  now  before  us,  and  it  was 
contended,  as  in  the  present  case,  that  the  law  had  not  created 
an  office,  it  became  necessary  to  define  the  term  with  more 
rigorous  accuracy.  Thus,  in  the  case  of  The  United  States  v. 
Maurice,  2  Brock.  103,  Chief  Justice  Marshall  said :  "  An 
office  is  defined  to  be  a  public  charge  or  employment,  and  he 
who  performs  the  duties  of  the  office  is  an  officer.  Although 
an  office  is  an  ernployment,  it  does  not  follow  that  every  emplo}^- 
ment  is  an  office.  A  man  may  certainly  be  employed  to  do  an 
act,  or  perform  a  service,  without  becoming  an  officer.  But 
if  the  duty  be  a  continuing  one,  which  is  defined  by  rules  pre- 
scribed by  the  government,  and  not  by  contract,  which  an 
individual  is  appointed  by  government  to  perform,  who  enters 
upon  the  duties  appertaining  to  his  station  without  any  con- 
tract defining  them,  if  those  duties  continue,  though  the  person 
be  changed,  it  seems  very  difficult  to  distinguish  such  a  charge 
or  employment  from  an  office,  or  the  person  who  performs  tlie 
duties  from  an  officer."  It  will  be  observed  that  Chief  Justice 
Marshall  has  here  added,  to  the  elementary  definitions  of  the 
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books,  a  means  of  distinguishing  a  mere  employment  from  an 
office.  The  distinction  lies  in  the  fact  that,  in  the  one  case  the 
duty  is  a  continuing  duty,  and  that  the  place  and  duties  remain 
though  the  person  dies,  or  is  changed,  and  this  constitutes  an 
office.  But  when  the  service  to  be  performed  is  an  isolated 
one,  where  the  duty  is  not  continuous,  as  where  the  legislature 
authorizes  an  individual  to  sell  at  auction  and  convey  to  the 
highest  bidder  a  piece  of  land  belonging  to  the  State,  this  is 
not  an  office,  but  a  mere  employment.  The  distinction  thus 
drawn  by  Chief  Justice  Marshall  has  been  generally  adopted 
by  the  American  courts. 

ISTow,  if  the  meaning  of  the  term  "officer"  is  truly  expounded 
by  the  foregoing  authorities  (and  no  cases  denying  its  correct- 
ness have  been  cited),  the  argument  is  really  at  an  end.  These 
commissioners  are  executing  a  public  trust  of  the  highest 
importance ;  they  are  "clothed  with  power  to  expend  the  public 
treasure  to  an  immense  amount ;  their  duties  are  continuous, 
as  they  are  certain  to  extend  over  a  term  of  years,  and  that 
term  will  probably  be  a  long  one ;  and  finally,  though  the  per- 
son die,  the  place  remains,  and  is  to  be  filled  by  executive 
appointment.  I  have  tried  in  vain  to  discover  how  these 
things  do  not  make  an  office,  if,  indeed,  words  mean  what  we 
suppose. 

The  counsel  for  the  respondents,  feeling  the  difficulty  arising 
from  these  authoritative  definitions,  have  offered  another.  They 
say,  in  one  of  their  printed  arguments,  "  an  officer,  within  the 
meaning  and  intention  of  the  constitutional  provisions,  is  one 
who  exercises  continuously,  and  as  part  of  the  regular  andj^er- 
manent  administration  of  the  government,  important  public 
powers,  trusts  and  duties  by  whom  the  county  or  State  per- 
forms its  usual  political  functions,  —  its  functions  of  govern- 
ment." 

The  idea  sought  to  be  here  conveyed  is,  that  a  public  trust, 
no  matter  how  momentous,  is  not  an  office  unless  it  is  "  a  part 
of  the  regular  and  permanent  administration  of  the  govern- 
ment." This  definition  I  consider  radically  erroneous,  and  its 
error  is  best  shown  by  bringing  it  to  the  test  of  conceded  facts. 
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I  take,  as  an  illustration,  an  instance  cited  in  another  part  of 
the  same  argument.  The  counsel  say  the  legislature  of  Illi- 
nois have  repeatedly  appointed  an  attorney,  by  name,  to  attend 
to  a  particular  litigation,  and  this  did  not  create  an  office,  but 
a  special  agency  or  employment.  They  also  say,  that  at  the 
last  session,  the  legislature  created  the  place  of  attorney  gen- 
eral and  provided  for  its  being  tilled  by  executive  appointment^ 
and  this  was  an  office,  Eut  suppose  the  legislature  had  ex- 
pected the  State  to  be  largely  involved  in  litigation  for  the 
next  four  years,  and  that  such  litigation  would  terminate 
within  that  period,  and,  acting  on  this  supposition,  in  creating 
the  place  of  attorney  general,  had  provided  that  it  should  con- 
tinue four  years  and  no  longer.  Counsel  would  not  deny  that 
the  legislature  had  created  an  office,  but  yet  the  office  would 
not  be  "  a  part  of  the  regular  and  permanent  administration  of 
the  government."  On  the  contrary,  the  place  created  would 
be  exceptional  and  temporary.  Again,  suppose,  during  the 
late  war,  the  State  had  thought  proper  to  organize  a  force  of 
home  guards,  to  be  made  up  of  m.en  exempt  from  the  con- 
scription of  the  general  government,  and  had  provided  in  the 
law  that  all  offices  connected  therewith  should  terminate  with 
the  suppression  of  the  rebellion,  and  the  force  should  be  then 
disbanded.  Would  there  have  been  no  offices  here,  but  only 
agencies  or  isolated  employments  ?  And  yet  these  offices  would 
not  have  been  "  a  part  of  the  regular  and  permanent  adminis- 
tration of  the  government."  It  is  plain  that,  if  this  definition 
of  counsel  be  accepted,  the  legislature  could  create  the  most 
important  public  trusts,  and  fill  them  by  its  own  appointment, 
by  merely  avoiding  the  use  of  the  term  "  office  "  and  limiting  the 
duration  of  the  place  or  trust.  The  constitutional  prohibition 
would  thus  be  frittered  away. 

But,  while  I  deem  this  definition  fatally  defective,  yet,  if  I 
were  to  accept  it,  it  would  not  change  my  judgment  that  these 
commissioners  are  public  officers.  They  are  clothed  with  what 
the  definition  terms  "  important  public  powers,  trusts  and 
duties,"  and  these  powers,  trusts,  and  duties  are  "  a  part  of  the 
regular  and  permanent  administration  of  the  government."    In 
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every  civilized  aud  wealth}^  State,  the  erection  of  public  edifices 
for  the  transaction  of  the  vast  business  pertaining  to  the  vari- 
ous departments  of  the  government,  or  for  tlie  advancement  of 
public  charities,  such  as  asylums  for  the  blind,  the  insane, 
the  idiotic,  the  deaf  and  dumb,  or  for  the  benefit  of  public 
instruction,  form  no  mean  part  of  "the  regular  and  permanent 
administration  of  the  government."  In  some  countries,  what 
is  known  as  the  bureau  or  department  of  public  works  consti- 
tutes an  important  branch  of  the  administration.  The  State 
house  in  question  is  of  course  intended  to  furnisli  accommoda- 
tions for  transacting  the  business  of  the  senate  and  house  of 
representatives,  the  governor,  the  secretary  of  state,  the  auditor,, 
the  treasurer,  the  superintendent  of  public  instruction,  and  of 
the  Supreme  Court,  l^ow,  to  furnish  requisite  facilities  for  the 
business  of  these  great  departments  of  the  government  is  neces- 
sarily a  part  of  "  the  regular  and  permanent  administration  of 
the  government."  If  the  legislature  should  create  a  board  of 
public  works,  and  should  define  their  duties  to  be,  to  build  an 
edifice,  first,  for  the  accommodation  of  the  general  assembly, 
and,  then,  another  for  the  use  of  the  Supreme  Court,  and  to 
continue  until  a  building  had  been  erected  for  the  conveniencr. 
of  each  of  the  ofiices  above  named,  with  no  limit  as  to  time, 
and  clothed  with  power  to  expend  three  millions  of  the  public 
money,  with  the  probability,  drawn  from  all  j)a8t  experience, 
that  in  the  end  it  would  amount  to  a  vastly  larger  sum,  it 
would  hardly  be  denied  that  such  a  board  had  been  intrusted 
with  a  most  important  part  of  the  duties  of  the  State  govern- 
ment, or  that  they  were  officers  even  in  the  sense  of  the  defini- 
tion I  am  considering.  Yet  it  does  not  change  the  principle 
to  call  them  "  commissioners  "  instead  of  "  the  board  of  public 
works,"  or  to  direct  them  to  build  one  vast  edifice,  which  shall 
accommodate  all  the  departments  of  the  State,  instead  of  erect- 
ing one  for  the  benefit  of  each.  In  the  light,  then,  even  of  the 
definition  furnished  by  the  counsel  for  the  plaintifi's  in  error, 
I  am  obliged  to  regard  these  commissioners  as  officers. 

Various  adjudicated  cases  have  been  cited  by  counsel  on  both 
sides  in  support  of  their  respective  views.     As  I  desire  only  to 
27  —  45th  III. 
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state  the  grounds  of  my  dissent,  I  shall  not  enter  into  a  review 
of  these  authorities.  In  my  opinion,  while  there  is  some  conflict 
in  the  cases,  the  great  weight  of  authority  is  in  favor  of  the  prop- 
osition that  these  commissioners  are  officers.  The  leading  case 
upon  this  subject  is  that  in  2  Brockenbrough,  already  quoted, 
in  which  Chief  Justice  Marshall  held  an  agent  of  fortifications 
to  be  an  ofiicer  of  the  United  States.  In  Shelby  v.  Alcorn.,  36 
Miss.  273,  a  levee  commissioner  was  held  to  be  an  officer,  and 
in  The  State  v.  Kennon,  7  Ohio  St.  546,  the  same  was  held  as 
to  certain  persons  authorized  by  the  legislature  to  appoint  com- 
missioners to  build  a  State  house.  In  Dickson  v.  The  People, 
17  111.  191,  this  court  held  a  director  of  the  State  asylum  for 
the  deaf  and  dumb  to  be  an  ofiicer  in  the  meaning  of  the  Con- 
stitution. 

Counsel  for  the  respondents  have  dwelt  at  some  length  upon 
what  they  term  contemporaneous  construction,  and  have  cited 
various  acts  of  the  legislature,  passed  since  the  adoption  of  our 
present  Constitution,  in  which  that  body  has  exercised  the  same 
power  which  is  challenged  in  the  present  case.  While  many 
of  the  acts  cited  are  wholly  unlike  the  one  before  us,  it  must 
be  admitted  some  of  them  are,  in  principle,  the  same.  It  is 
urged  that  inquiry  into  the  constitutionality  of  the  present  law 
is  thus  foreclosed. 

That  long  acquiescence  by  all  the  departments  of  the  govern^ 
ment  in  a  particular  construction  of  a  constitutional  provision 
should  not  be  readily  overturned,  is  incontrovertible.  But  to 
say  that  the  legislature  has  acquired  a  prescriptive  right  to  vio- 
late a  constitutional  prohibition,  intended  as  a  limitation  of  its 
own  powers,  because,  in  a  few  instances  it  has  violated  it 
without  exciting  sufficient  feeling  to  cause  the  question  to  be 
brought  before  the  courts,  is  a  proposition  which,  tljus  plainly 
stated,  counsel  would  hardly  venture  to  assert.  Under  such  a 
rule  the  Constitution  would  soon  become  of  little  worth,  as 
some  of  its  most  important  provisions  could  be  abrogated  by 
the  very  body  they  were  intended  to  restrain.  Our  present 
Constitution  had  been  in  force  when  this  act  was  passed,  not 
nineteen  years.     If,  during  that  time,  the  legislature  had  trans- 
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gressed  one  of  its  plain  provisions  much  oftener  than  it  has, 
does  it  follow,  when  the  question  is  for  the  first  time  brought 
hefore  the  courts,  that  these  legislative  precedents  can  release 
the  obligation  of  the  fundamental  law  ? .  Only  in  cases  of  doubt- 
ful interpretation  are  such  precedents  entitled  to  grave  respect. 
If  the  constitutional  rule  is  clear,  and  its  violation  plain,  the 
lact  that  such  violations  have  been  repeated  is  rather  an  argu- 
ment in  favor  of  a  stern  application  by  the  judiciary  of  the 
supreme  law,  when  the  opportunity  is  presented,  than  one  in 
favor  of  its  relaxation.  But  in  all  these  cases  the  plain  and 
simple  duty  of  the  court  is,  to  inquire  how  the  law  is  written  in 
the  Constitution. 

We  are  told  by  counsel  that  the  legislature  is  entitled  to 
great  respect  from  the  other  departments  of  the  government, 
and  that  it  is  a  matter  of  extreme  delicacy  to  pronounce  one  of 
its  acts  void.  We  show  our  respect  for  the  legislature  by 
endeavoring  faithfully  to  apply  to  the  cases  that  come  before 
us  the  acts  of  that  body,  in  harmony  with  the  Constitution. 
But  we  sit  in  this  place  merely  to  declare  the  law,  and  if  legis- 
lative enactments  are  unconstitutional  they  are  simply  not  the 
law,  and  we  must  so  pronouuce.  That  our  judgment  on  mat- 
ters of  this  sort  should  be  biased  by  our  respect  for  the  general 
assembly,  I  deny.  One  of  the  chief  reforms  sought  to  be 
attained  by  the  present  Constitution,  as  those  who  were  in  the 
State  when  the  convention  of  1847  was  called  will  well 
remember,  was  to  take  from  the  legislature  the  power  of 
appointing  judges,  and  thereby  to  render  the  judiciary  more 
untrammeled  in  bringing  legislative  acts  to  the  test  of  the  Con- 
stitution. Whatever  respect  may  be  due  to  the  legislature, 
tliat  due  to  the  Constitution  is  still  greater. 

But  it  is  urged,  finally,  by  counsel  for  respondents,  that,  even 
if  these  commissioners  are  officers,  their  appointment  is  not  to 
be  considered  an  act  of  the  legislature  alone,  but  the  joint  act 
of  the  legislature  and  of  the  governor,  and  as  much  of  the  latter 
as  of  the  former.  It  is  thence  insisted,  that  their  apji^-intment 
was  not  a  violation  of  the  Constitution.  The  argument  is  soph- 
istical and  would  sacrifice  the  substance  to  the  shadow.     The 
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object  of  the  Constitution  was  to  keep  corruption  out  of  the 
legishitive  chambers  so  far  as  the  strife  for  legishitive  appoint- 
ments miglit  tend  to  introduce  it  there.  Tliis  clause  should  l)e 
so  construed  as  to  promote  its  object.  Yet,  is  it  not  apparent, 
that  the  power  of  appointment  bj  a  bill  to  be  approved  by  tin? 
governor  would  be  in  all  respects  as  objectionable  and  as  much 
within  the  mischief  sought  to  be  cured  as  an  election  of  officers 
by  a  vote  ?  And,  indeed,  the  Constitution  seems  to  have 
anticipated  this  position  of  counsel,  for  it  expressly  provides^ 
that  "  no  such  officer  shall  be  aj)pointed  or  elected  by  the  gen- 
eral assembly." 

]>[othing  can  be  clearer  than  that  the  convention  intended 
the  legislature  should  have  no  voice  in  filling  offices,  either 
by  appointment,  as  in  the  jjresent  case,  by  an  act  or  bill,  or 
through  the  medium  of  an  election.  It  would  be  a  perversion 
of  language  to  say  that  the  governor  has  here  exercised  hi& 
appointing  power.  What  right  of  selection  has  been  offered  to 
him,  or  what  nomination  has  he  made?  A  bill  is  presented  to 
him  with  the  names  of  certain  persons  embodied  therein,  who 
are  to  execute  the  law.  He  could  not  veto  one  section  by 
itself.  His  only  choice  was  to  approve  the  entire  bill,  or  to 
return  it  with  his  objections.  If  he  failed  to  do  either,  the  bill 
became  a  law  in  ten  days  by  the  mere  lapse  of  time.  If  he 
had  returned  it,  a  majority  vote  could  have  passed  it  over  his 
veto.  It  was  the  legislature,  and  not  the  governor,  that  passed 
the  law,  and  it  was  the  law  that  named  the  commissioners. 

I  have  said  all  I  desire  to  say  for  the  purpose  of  showing 
why,  in  my  opinion,  this  case  should  have  received  a  different 
adjudication.  I  regret  to  differ  from  the  opinion  of  my  breth- 
ren, whose  convictions  are  as  decided  as  my  oMm  ;  and  such  is 
my  respect  for  their  opinions,  that  I  have  carefully  re-examined 
the  entire  case.  But  the  more  I  have  reflected  upon  the  ques- 
tions' at  issue,  the  firmer  is  my  opinion  that  the  legislature  ha& 
plainly  violated  the  Constitution,  and  that  it  is  our  duty  so  to 
pronounce.  Neither  can  we  be  met  here  by  the  cry  of  private 
rights  acquired  upon  the  faith  of  the  law,  and  to  be  overthrown 
by  an  adverse  decision.     No  such  rights  have  been  acquired. 
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A  case  could  liardlj  arise  in  which  the  constitutional  question 
would  be  less  trammeled  by  considerations  of  this  character. 
If  a  new  State  house  is  desirable,  another  legislature  can  direct 
it  to  be  built,  but  let  them  do  so  without  trampling  upon  tho 
Constitution.  In  my  opinion,  the  judgment  of  ouster  pro- 
nounced against  the  respondents  by  the  Superior  Court  should 
be  affirmed. 


Caroline  M.  Waldo  et  al. 

V. 

Columbus  R.  Cummings  et  al. 

1.  Estates — for  life  —  taxes  accruing  upon  —  must  he  paid  hy  the  owner. 
Tlie  devisee  of  an  estate  for  life  is  legally  bound  to  pay  the  taxes  accruing 
thereon,  unless  such  liability  is  expressly  removed  by  the  terms  of  the  instru- 
ment creating  the  estate. 

2.  Same  —  what  language  used  in  a  icill  —  not  deemed  sufficient  to  excuse 
payment.  Where  a  testator  devised  one-third  of  all  his  estate  to  A  for  life, 
"  to  be  used  and  occupied  by  her,  with  the  rents,  issues  and  profits  thereof," 
and  the  remainder  to  B,  in  trust  for  his  children,  with  a  proviso,  that,  if  the 
children  should  permit  any  portion  of  the  estate  to  be  sold  for  taxes,  and  it 
should  not  be  redeemed,  they  should  forfeit  their  title  to  the  unredeemed 
portion,  —  held,  that  this  in  no  wise  releases  the  devisee  of  the  life  estate 
from  her  legal  liability  to  pay  the  taxes  accruing  upon  her  estate. 

3.  Perpetuity  —  definition  of.  A  perpetuity,  as  defined  by  Bouvier,  and 
which  definition  has  the  approval  of  this  court,  is  "  any  limitation  tending  to 
take  the  subject  of  it  out  of-  commerce  for  a  longer  period  than  a  life,  or  lives, 
in  being,  and  twenty -one  years  beyond,  and,  in  case  of  a  posthumous  child,  a 
few  months  more,  allowing  for  the  term  of  gestation. 

4.  Wills — chattels  may  be  subjected  hy  —  to  same  modifications  of  oioner- 
ship  as  realty.  A  limitation  as  to  chattels  in  remainder,  after  a  bequest  for 
life,  is  good  by  way  of  executory  devise,  provided,  the  power  of  alienation  is 
not  suspended  beyonji  the  term  of  a  life  or  lives  in  being  at  the  testator'a 
death,  and  twenty-one  years  and  the  period  of  gestation  thereafter. 

5.  Same  ; —  construction  of  a  particular  will.  Where,  by  the  terms  of  a  will, 
the  testator  required  the  division  and  payment  of  a  certain  portion  of  hi  a 
estate,  by  his  executor  to  his  two  children,  when  the  younger  should  attain 
the  age  of  twenty-one  years,  to  be  held  by  them  during  life,  and  in  the  event 
of  the  death  of  either,  before  succeeding  to  liis  share  of  the  property,  without 
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legal  heirs,  his  portion  to  go  to  the  survivor  on  arriving  at  majority  ;  a'^d  a 
condition  was  annexed,  that  neither  should  have  the  power  to  incumber  the 
fund,  nor  should  it  be  subject  to  the  payment  of  their  debts,  and  that  the 
party  making  any  effort  to  incumber  or  sell  the  same  should  forfeit  his  share, 
and  that,  in  event  of  their  death,  or  a  forfeiture  by  them,  if  they  have  lawful 
issue,  or  descendants  of  such  issue,  then  the  estate  to  vest  in  them,  and  if 
neither  have  such  issue,  then  the  property  to  vest  absolutely  in  certain  other 
persons  named  in  the  will, —  held,  that  a  life  estate  was  thereby  created  in  the 
legatees,  which,  when  paid  to  them,  would  become  a  vested  life  estate,  and 
not  a  contingency,  or  mere  expectancy  ;  and  that  no  objection  could  be  urged 
to  the  forfeiture  provided  for,  nor  to  the  limitation  over,  in  event  thereof 

6.  Testator  —  Iwio  may  dispose  of  Ms  property.  Every  testator  has  the 
right  to  dispose  of  his  property  in  such  manner  as  he  may  think  proper,  pro- 
vided, in  so  doing,  lie  creates  no  perpetuity. 

7.  Estates  —  legatee  entitted  to  accumulations  —  tcliether  provided  for  or 
not.  And  where  in  such  case  one  of  the  legatees  died,  the  survivor  is  not  only 
entitled  to  the  estate  of  the  deceased,  but  also  to  the  accumulations  upon  such 
estate,  and  this,  had  the  will  made  no  mention  concerning  such  accumulations,^ 

8.  Wills  —  concerning  powers  of  trustees  under  —  can  exercise  only  these 
expressly  granted.  Where  a  person,  as  trustee  under  a  will,  receives  property, 
with  direction  to  pay  it  over  to  certain  persons  named  therein  at  a  specified 
time,  to  be  held  by  such  persons  during  life,  he  has  no  power  to  impose  any 
terms  or  conditions  upon  such  legatees,  for  the  preservation  of  the  future 
estate,  which  is  not  expressly  given  to  him  by  the  instrument.  The  will  is  the 
sole  measure  of  his  duties. 

9.  Estates  —  security  for  preservation  of  a  future  estate  —  when  poicer  not 
given  to  a  trustee  to  require  —  7iow  applied  for — and  by  whom.  In  such  case, 
security  for  the  preservation  of  the  future  estate  can  be  had,  upon  a  proper 
application  made  to  the  court  by  the  remainderman,  and  proof  of  its  necessity. 
But  persons  not  interested  in  the  next  expectant  estate  cannot  interfere. 

10.  Legacy  —  of  payment  of  to  a  person  not  entitled  to  receive.  Where 
a  trustee  under  a  will  receives  property  to  be  paid  over  by  him  to  two  persons 
named  as  legatees  therein,  at  a  certain  time,  and,  by  the  terms  of  the  will,  it 
was  provided,  that,  if  either  of  the  legatees  died  before  his  portion  of  the 
estate  became  vested  in  him,  without  lawful  issue,  such  portion  should  go  to 
his  survivor ;  and  one  of  such  legatees  died,  and  without  issue,  —  Iield,  that  the 
payment  of  the  deceased's  portion  of  the  estate  over  to  his  administrator,  in  no 
wise  affected  the  rights  of  such  survivor. 

11.  Wills  —  testator  has  poicer  to  exempt  bequests  from  liability  for  debts 
of  legatees.  Wliere  a  testator  bequeathed  a  portion  of  his  estate  to  his  chil- 
dren, for  life,  and  declared  that  such  bequest  should  not  in  any  manner 
become  liable  for  their  debts,  —  Jield,  that  such  disposition  of  his  property  wag 
lawful,  and  that  it  could  not  be  made  liable  for  debts  contracted  by  the 
legatees  ;  that  the  will,  having  been  recorded,  was  notice  to  the  world  of 
Buch  exemption. 
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"Weh  of  Error  to  tlie  Circuit  Court  of  Sangamon  county; 
the  Hon.  Edward  Y.  Rice,  Judge,  presiding. 

This  was  a  bill  in  chancery  originally  filed  in  the  Circuit 
Court  of  Tazewell  county,  by  tlie  plaintiffs  in  error,  Caroline 
M.  Waldo  and  Josiah  C.  Waldo,  against  the  defendants  in 
error,  Sarah  C.  Cmnmings  and  Columbus  R.  Cummings,  for  a 
construction  of  the  will  of  one  David  Mark. 

The  questions  arising  in  this  case  are  fully  presented  in  the 
opinion. 

Messrs.  Roberts  &  Green,  for  the  plaintiffs  in  error. 
Messrs.  Cohrs  &  Ireland,  for  the  defendants  in  error. 
Mr.  Justice  Walker  delivered  the  opinion  of  the  Court ; 

This  case  involves  the  true  construction  of  a  portion  of  the 
last  will  and  testament  of  David  Mark,  deceased.  He  devised 
to  his  wife  one-third  of  his  real  estate,  which  was  large,  valua- 
ble and  productive,  to  hold  during  her  natural  life,  and  to 
receive  and  to  use  the  rents,  issues  and  profits;  also  one-third 
of  a  large  personal  estate,  to  hold  absolutely  and  in  her  own 
right.  He  also  made  provision  for  the  maintenance  and  educa- 
tion of  his  children  until  they  arrived  at  the  age  of  twenty-one. 
He  then  devised  all  of  the  rest  and  residue  of  his  estate,  both 
real  and  personal,  to  James  Roberts  and  William  S.  Rankin, 
who  were  appointed  his  executors,  in  trust  for  the  uses  and 
purposes  thereinafter  expressed.  And  they  were  directed  to 
convert  all  his  personal  estate,  not  appropriated  to  his  widow 
and  to  support  and  educate  his  children,  into  money,  and  to  be 
kept  at  interest  and  Avell  secured. 

He  directs,  that,  when  the  younger  of  his  two  children, 
Sarah  C.  and  William  W.  Mark,  shall  arrive  at  the  age  of 
twenty-one  years,  his  executors  shall  pay  to  them,  each  one- 
half  of  all  his  personal  estate  of  which  he  died  possessed  or 
entitled  to,  and  that  may  accumulate  during  that  time  (except 
the  other  bequests),  which  he  declares  shall  be  held,  used  and 
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enjoyed  by  them  during  the  term  of  their  natural  lives.  And 
he  directed,  that,  in  case  either  one  of  them  shonld  die  before 
arriving  at  the  age  of  twenty-one,  without  lawful  children,  then 
the  executors  were  required  to  pay  the  share  of  the  deceased 
child  to  the  survivor  upon  arriving  at  majority,  or,  if  already  of 
that  age,  then  to  make  immediate  payment ;  to  be  used  and 
enjoyed  by  the  survivor  only  for  life.  He  declares  that  neither 
they  nor  the  husband  of  Sarah  C.  shall  sell,  assign,  transfer  or 
incumber  the  property;  and,  if  they  shall,  or  shall  attempt  to  do 
so,  by  process  or  order  of  any  court  of  law  or  equity,  or  other- 
wise, or  to  pass  the  same  in  bankruptcy,  the  interest  of  the 
party  doing  so  or  suffering  the  same  shall  become  forfeited  and 
pass  to  the  other  legatee. 

That,  on  the  death  of  either  of  his  two  children,  or  their  for- 
feiting their  shares,  the  portion  of  that  legatee  shall  vest  in 
and  pass  to  their  lawful  children,  respectively,  or  to  their 
decendants,  the  children  of  a  deceased  child  taking  the  share 
of  their  parents.  And  in  case  either  of  his  two  children  should 
die  without  issue,  then  to  vest  in  the  survivor,  and  so  in  case 
of  a  forfeiture  by  either.  And  in  case  both  should  incur  the 
forfeiture  provided  for,  then  the  property  to  vest  in  the  children 
of  the  legatee  last  incurring  the  forfeiture.  And  if  both  should 
die  or  incur  the  forfeiture,  and  should  at  the  time  have  no  chil- 
dren or  descendants  of  children,  then  the  estate  is  directed  to 
vest  in  collateral  relations  of  the  testator,  who  are  specified  in 
the  will.  He  also  provides,  that,  if  his  legatees  shall  suffer  any 
portion  of  his  real  estate  to  be  sold  for  taxes  and  not  redeemed, 
they  shall  forfeit  that  portion.  This  seems  to  be  a  substantial 
statement  of  the  portions  of  the  will  involved  in  this  controversy. 

It  is  insisted,  that  Mrs.  Cummings  is  bound  to  pay  the  taxes 
on  the  third  of  the  lands  allotted  to  Mrs.  Waldo  under  the 
provisions  of  the  will.  That,  as  the  will  declares  that  Mrs. 
Waldo  shall  hold  the  same,  and  receive  the  rents,  issues 
and  profits ;  and  as  the  testator  declared  that,  if  his  children 
should  permit  such  property  to  be  sold  for  taxes,  and  it  should 
not  be  redeemed,  the}'-  should  forfeit  their  title  to  the  por- 
tion   thus   unredeemed,  —  she   wr>s   relieved  from    the  burden 
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of  paying  such  taxes.  In  the  case  of  Prettyvian  v.  Walston, 
3-i  111.  175,  this  court  held,  that  the  owner  of  the  life  estate 
was  legally  bound  to  keep  down  the  taxes  accruing  upon  the 
property ;  that  was  a  burden  incident  to  its  present  use  and 
enjoyment.  jS^or  is  this  rule  controverted  by  plaintiffs  in  error. 
But  it  is  urged,  that  the  import  of  the  langnage  of  the  will  is 
such  that  the  intention  of  the  testator  to  impose  the  burden 
on  the  remainderman  is  manifest. 

It  would  seem  to  be  apparent,  that  no  such  intention  is  ex- 
pressed in  that  portion  of  the  will  which  confers  title  on 
Mrs.  Waldo.  The  clause  simply  devises  to  her '  one-third 
of  all  of  testator's  real  estate,  of  which  he  should  die  siezed, 
"  to  be  used  and  occupied  by  her,  with  the  rents,  issues  and 
profits  thereof,  for  and  during  the  term  of  her  natural  life." 
Ko  ingenuity  can  so  construe  this  language  as  to  change  the 
legal  liability  of  the  tenant  for  life  to  pay  the  accruing  taxes ; 
and,  to  have  that  effect,  such  an  intention  must  appear  from 
the  will. 

It  is,  however,  urged,  that  the  lands  are  charged,  in  the 
hands  of  the  remaindermen,  with  the  burden,  b}^  the  terms 
of  the  devise  to  them.  It  is  insisted,  that,  when  the  testator 
declared,  in  the  will,  that,  if  they  should  suffer  the  lands,  or  any 
portion  of  them,  to  be  sold  for  taxes,  and  they  were  not  re- 
deemed, the  devisees  should  forfeit  the  title  to  the  portion 
thus  sold,  he  intended  to  charge  them  with  the  payment  of 
these  taxes.  This  provision  of  the  will  is  inserted  with  the 
others  which  were  designed  to  prevent  the  alienation  of  any 
portion  of  the  real  estate  daring  the  lives  of  his  children.  To 
prevent  this,  he  has  manifested  great  solicitude,  as  shown  by 
the  care  with  which  he  has  provided  against  almost  every  con- 
tingency. And  from  the  import  of  the  language,  as  well  as 
from  its  connection  with  other  prohibitions  from  selling  or  dis- 
posing of  the  property,  we  are  satisfied  that  it  was  inserted  as  one 
of  the  means  of  preserving  the  property  in  the  hands  of  those  with 
whom  he  has  placed  it,  and  to  p:  event  it  from  being  perverted 
to  other  uses  than  those  which  he  had  declared.  It  was,  no 
doubt,  designed  to  make  the  devisees  in  remainder  active  and 
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vigilant  in  their  care  of  the  property,  and  watclifnl  to  see  that 
the  taxes  were  paid,  or,  at  least,  if  they  were  not,  that  tax 
titles  should  not  be  acquired  upon  the  land.  But  he  left  it  so 
that,  if  either  the  widow  or  the  other  devisees  should  fail  in  the 
discharge  of  the  duty,  the  other  devisees  could  pay  them,  or 
redeem  the  property  from  the  sale,  and  look  to  the  delinquent 
party  to  he  reimbursed  such  outlay.  This  seems  to  be  the 
scope  of  this  provision,  and  we  should  do  violence  to  the  lan- 
guage if  we  should  give  it  a  different  construction. 

The  next  question  presented  is,  whether  this  devise  of  the 
testator's  property  to  liis  two  children  has  created  such  a  per- 
petuity as  renders  the  devise  inoperative  and  void.  Has  lie 
created  limitations  so  remote  in  their  character  as  requires  it 
to  be  disregarded,  and  to  require  the  personal  estate  to  be  dis- 
tributed under  our  statute  of  wills?  If  the  will  lias  attempted 
to  create  such  a  perpetuity  as  the  law  has  prohibited,  then,  on  tlie 
death  of  William  W.  Mark,  under  our  statute,  the  mother,  as 
the  sole  surviving  parent,  would  be  entitled  to  two-thirds  of  liis 
share  and  Mrs.  Cummings  to  the  remaining  third.  If  such  is  tlio 
character  of  this  devise,  then  the  parties  took  their  shares 
absolutely  and  without  limitation,  and  the  share  which  William 
inherited  would  descend  to  his  mother  and  sister  in  the  same 
manner.  But,  if  the  bequest,  with  its  limitations,  is  legal  and 
binding,  the  whole  of  the  property  set  apart  to  William  on  his 
death  vested  in  and  became  that  of  his  sister,  subject  to  all  of 
the  limitations  and  conditions  of  the  bequest. 

A  perpetuity  is  defined  to  be  a  limitation,  taking  the  subject 
thereof  out  of  commerce  for  a  longer  period  of  time  than  a 
life  or  lives  in  being  and  twenty-one  years  beyond  ;  and,  in 
case  of  a  posthumous  child,  a  few  months  more,  allowing  for 
the  time  of  gestation.  Bouvier's  Law  Dictionary.  Gilbert,  in 
his  treatise  on  uses,  defines  it  to  be  such  a  limitation  of  prop- 
erty as  renders  it  inalienable  beyond  the  period  allowed  by 
law.  Gilbt.  Uses,  by  Sugd.  260,  and  note.  Lewis,  in  his  treat- 
ise on  perpetuities,  defines  it  to  be  "  a  future  limitation, 
whether  executory  or  by  way  of  remainder,  and  of  either  real 
or  personal  propert}^,  which  is  not  to  vest  until  after  the  expi- 
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ration  of,  or  will  not  necessarily  vest  within,  the  period  fixed 
and  prescribed  by  law  for  the  creation  of  future  estates  and 
interests,  and  whicli  is  not  destructible  by  the  persons  for  the 
time  being  entitled  to  the  property,  subject  to  future  limitation, 
except  with  the  concurrence  of  the  individual  interested  under 
that  limitation."  Lewis'  Perpt.  164.  And  an  examination  of 
the  authorities  will  verity  the  correctness  of  the  definition  as 
well  as  the  period  of  limitation  specified  by  Bouvier,  And, 
inasmuch  as  our  general  assembly  has  made  no  change  in  the 
law  on  this  subject,  we  must  look  to,  and  be  governed  by,  the 
common  law.  In  the  case  of  Rhoads^  Executor^  v,  Rhoads, 
43  111.  239,  we  adopted  and  acted  upon  this  rule. 

Are  the  limitations  contained  in  this  will  repugnant  to,  and 
violative  of,  this  rule?  We  have  already  seen  that  the  will 
limits  a  life  estate  in  the  property,  both  real  and  personal  (ex- 
cept one-third  to  the  widow),  to  the  two  children  of  the  testa- 
tor. It  is  not  questioned  in  this  proceeding  that  the  devise  of 
the  real  estate  for  the  lives  of  the  first  takers  is  permitted  by 
the  law.  The  question  presented  is,  whether  personal  prop- 
erty may  be  thus  limited,  and  upon  this  the  contest  principally 
arises. 

The  rule  is  correctly  stated  by  Chancellor  Kent  (vol.  2,  p. 
352)  in  his  commentaries,  that  chattels  may  be  limited  over  by 
way  of  remainder,  after  a  life  interest  is  created,  though  not 
after  a  gift  of  the  absolute  property.  He  says  the  law  was 
very  early  settled,  that  chattels  real  might  be  limited  by  will. 
And  in  support  of  the  doctrine,  he  refers  to  Manning^ s  case,  8 
Coke,  95,  and  Lam.pefs  ease,  10  id.  46,  and  they  fully  sustain  the 
rule.  At  common  law,  for  a  time,  a  distinction  was  taken 
between  the  gift  of  property,  or  the  gift  of  the  use  of  chattels 
for  life,  it  being  held,  that  in  the  former  case  a  remainder 
over  could  not  be  created,  while  it  might  in  the  latter.  But 
in  time  it  came  to  be  held,  that  there  was  nothing  in  the  dis- 
tinction, and  that  a  gift  of  a  chattel  for  life  was  a  gift  of 
the  use  only,  and  the  remainder  over  was  good  as  an  exec- 
utory devise.  The  same  author  lays  down  the  rule,  that 
this  limitation   over  in    remainder  is  good    as   to  every  spe- 
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eies  of  chattels;  and  there  is  do  difference  in  that  respect 
between  money  and  other  chattel  interests.  lb.  He  seems 
to  have  stated  the  rule  correctly,  and  is  fully  sustained  by 
autliority.  Moffatt  v.  Strong^  10  Johns.  12;  2  Eedfield  on 
Wills,  654.  It  was  to  limit  and  control  this  character  of  de- 
vises with  remainders  over  that  the  rule  prohibiting  perpetui- 
ties was  adopted,  which  requires  that  the  absolute  ownership 
in  property  must  vest  in  some  one  within  the  period  of  a  life 
or  lives  in  being  and  twenty-one  years  and  a  fraction  thereafter. 

Wliere  the  common  law  could  not  support  the  devise  as  a 
remainder,  the  limitation  was,  out  of  favor  to  wills,  sustained 
as  an  executory  devise.  These  limitations  are  not  held  to  be 
mere  possibilities,  but  are  regarded  as  substantial  interests  or 
estates,  and  are  placed  under  such  restraints  only,  as  have 
been  deemed  necessary  to  prevent  the  mischiefs  growing  out 
of  perpetuities,  or  the  creation  of  inalienable  estates.  4  Kent, 
263  ;  Jarman  on  Wills,  667  ;  2  Eedfield  on  Wills,  654.  These 
authorities  leave  no  doubt  that  chattels  may  be  devised  for  a 
life  or  lives  in  being,  and  twenty-one  years  afterward,  and  in 
some  cases  nine  months  longer,  provided,  at  the  end  of  that 
time,  the  property  is  required  to  vest  absolutely  in  some  person 
then  in  being,  capable  of  disposing  of  the  title  to  the  same. 

Is  the  devise  in  this  case  in  conformity  to  the  rule  ?  The 
testator  required  the  division  and  payment  of  the  property  not 
otherwise  bequeathed,  by  his  executors,  to  his  two  children, 
when  the  younger  should  attain  twenty-one  years,  such  per- 
sonal estate  to  be  held,  used  and  enjoyed  by  them  during  the 
term  of  their  natural  lives.  And  in  the  event  of  the  death 
of  either  before  arriving  at  the  age  of  twent3^-one,  without 
lawful  heirs,  the  executors  were  required  to  pay  the  share  of 
such  deceased  child  to  the  survivor,  if  of  age,  or,  if  not,  on 
arriving  at  majority.  There  is  a  condition  annexed,  that  neither 
they,  nor  the  husband  of  Sarah  C,  should  have  power  to  sell  or 
incumber  the  fund ;  or  that  it  should  be  subject  to  sale  on 
legal  process  for  their  debts.  And  it  is  provided,  that,  if  an 
eifort  is  made  to  so  sell  or  incumber  it,  the  party  attempting 
to  do  so  shall  forfeit  his  or  her  share,  and  that  it  shall  pass  to 
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the  next  person  in  remainder.  This  onlj'-  creates  a  life  estate 
in  persons  then  in  being,  which  vested  and  came  into  possession 
at  the  time  designated  by  the  will.  Whem  paid  over  to  the 
legatees,  it  became  a  vested  life  estate  in  possession,  and  not  a 
contingency  or  mere  expectancy.  When  the  youngest  legatee 
arrived  at  age  the  title  vested  in  them,  liable,  it  is  true,  to  be 
defeated  before  both  lives  were  expended. 

Such  a  provision  for  a  forfeiture  in  no  wise  militates  against 
the  rule.  Instead  of  an  extension  of  the  period,  it  provides  that 
on  the  happening  of  the  contingency  the  property  shall  vest 
absolutely  before  the  first  takers  have  died.  Instead  of  length- 
ening, it  may  shorten  the  period  when  the  limitation  shall  cease. 
This  then  is  not  violative  of  the  rule ;  nor  is  there  any  objec- 
tion perceived  to  the  limitation  over,  on  a  forfeiture  by  either 
of  the  legatees.  If  the  forfeiture  occurs,  the  share  thus  lost 
vests  in  the  other  legatee  for  life,  but  that  would  in  no  wise 
lengthen  the  period  of  limitation.  The  law  gave  the  testator 
the  power  to  limit  this  property  by  remainders  and  crose 
remainders  during  the  continuance  of  the  life  or  lives  of  persona 
in  being  at  the  time  the  limitation  was  created.  And,  in  doing 
so,  he  selected  the  lives  of  his  two  children,  and  only  undertook 
to  limit  the  control  of  the  property  until  the  death  of  the  sur- 
vivor.  He  then  requires  the  property  to  vest  absolutely,  and 
in  any  contingency  the  persons  who  shall  then  take  will  be 
able  to  dispose  of  it  within  the  period  of  twenty-one  years  and 
nine  months  after  it  shall  so  vest. 

The  ninth  clause  of  the  will  provides  for  the  final  and  abso- 
lute disposition  of  the  property  in  the  event  of  the  death  of  the 
legatees  or  a  forfeiture  of  the  property  by  them.  If  they  have 
lawful  issue  or  descendants  of  such  issue  on  the  happening  of 
the  contingency,  the  propert}'^  is  required  to  vest  in  them.  Or, 
if  they  neither  have  children  nor  descendants  of  children  when 
that  event  occurs,  then  he  provides,  that  the  property  shall 
vest  absolutely  in  his  collateral  relatives,  who  are  designated  in 
the  will.  So  that,  by  the  terms  of  this  will,  the  property  must 
become  unfettered  within  twenty-one  years  and  the  fraction 
required  by  the  law  after  the  death  of  the  legatees.     When 
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the  two  lives  are  spent,  the  remainder  must  take  effect  and  vest 
absolutely,  either  in  their  children  or  their  decendants  or  in 
the  collaterals.  There  is  no  effort  to  render  the  property 
inalienable  after  the  death  of  the  designated  lives  in  being,  nor 
can  this  will  be  construed  to  have  that  operation.  Testator 
had  the  right  to  control  this  property  for  the  period  of  time 
which  the  law  has  prescribed,  and,  until  the  attempt  is  made  to 
violate  the  rule,  courts  will  not  interpose  to  prevent  the  exer- 
cise of  the  power.  ISTothing  is  perceived  in  this  will  which  can 
operate  to  create  a  perpetuity  such  as  the  law  has  prohibited. 

It  is,  howeve'r,  insisted,  that,  although  Mrs.  Cummings  may 
have  been  entitled  to  her  brother's  share  of  the  property  at  his 
death,  still  she  was  not  entitled  to  the  accumulations  while  in 
the  hands  of  the  executors.  The  eightli  clause  of  the  will 
requires,  in  express  terms,  that  the  accumulations  shall  be  paid 
over  to  his  two  children,  at  the  same  time,  and  in  the  same 
manner,  as  the  principal  fund.  This  was  the  intention  of  the 
testator,  clearly  manifested  by  the  will.  It,  in  all  respects,  and 
for  all  purposes,  became  and  was  a  part  of  the  fund,  and  was 
required  to  be  held  on  the  same  terms  and  conditions  as  the 
original  fund.  And,  had  the  testator  made  no  such  express  pro- 
vision, the  law  would  have  so  regarded  it. 

Nor  is  there  any  force  in  the  objection  that  Mrs.  Cummings 
has  not  executed  a  bond  to  the  administrators  with  the  will 
annexed,  for  the  faithful  preservation  of  the  property  for  those 
in  remainder.  Where  trustees  under  a  will  receive  property  to 
hold  for  a  limited  period,  and  then  to  be  paid  to  persons  named 
in  the  will,  they  have  no  option  or  discretion  in  the  matter. 
They  only  have  to  execute  the  will,  without  imposing  terms 
or  conditions  not  contained  in  the  will.  Had  testator  desired 
that  the  legatees  should  give  such  a  bond,  he  would  have  re- 
quired it  by  his  will.  The  court  would,  no  doubt,  on  a  proper 
application  by  the  remaindermen,  and  upon  a  proper  showing, 
require  such  bond,  but  third  persons,  having  no  interest  in  the 
fund,  have  no  right  to  intervene. 

There  can  be  no  pretense,  that  the  administrators  with  the 
will  annexed  have  any  right  to  retain  this  fund  after  the  lega- 
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tees  arrived  at  the  age  of  twenty-one.  The  will,  in  clear  and 
unmistakable  language,  declared,  that  it  should  then  be  paid 
over  to  the  legatees.  And,  when  that  period  arrived,  the  life 
estates  vested  in  them,  upon  the  terms  and  conditions  specified 
in  the  will.  And,  when  William  died,  his  share  vested  in  Mrs. 
Cummings,  subject  to  the  limitations  imposed  upon  it.  ]^or 
could  any  act  of  the  administrators,  in  paying  it  over  to  an 
administrator  of  the  estate  of  Wm.  AV.  Mark,  in  the  slightest 
degree  affect  her  rio-ht. 

It  appears  from  the  will,  and  almost  every  clause  in  it,  that 
the  testator  intended,  that  this  property  should  not  be  disposed 
of  by  his  children,  or  in  any  manner  become  liable  for  their 
debts.  He  had  declared,  that  the  fund  should  not  be  disposed 
of  by  them,  nor  reached  by  their  creditors.  This  being  so,  and 
the  wuU  having  been  recorded,  all  persons  had  notice  of  its 
provisions,  and  hence  no  one  could  have  given  William  W. 
Mark,  credit  with  belief  that  the  fund,  either  in  his  hands  or 
those  of  others,  could  ever  be  rendered  liable  to  the  payment  of 
debts  which  he  incurred.  If  he  contracted  debts,  this  fund  is 
not  liable  for  their  payment.  To  render  it  liable  would,  to  that 
extent,  violate  the  will  of  the  testator,  and  render  the  limitation 
upon  the  fund  inoperative,  and  this  courts  have  no  power  to  do. 
When  the  testator  declared  that  the  fund  should  be  beyond 
the  reach  of  the  creditors  of  the  legatees,  he  only  exercised  a 
right  given  to  him  by  the  law,  in  disposing  of  his  property. 

We  are  unable  to  perceive  any  error  in  this  record,  and  the 
decree  of  the  court  below  must  therefore  be  afiirmed. 

Decree  affirmed. 


James  L.  Stark 

V. 

Francis  E.  Corey  et  al. 

1.  Partnership  —  liability  of  the  firm  for  money  borrowed  by  one  of  ^'-^ 
partners.  Where  the  managing  partner  of  a  firm  engaged  in  the  lime  busi- 
ness borrowed  of  another  his  check,  which  he  directed  to  be  made  puyaMe  "  to 
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currency,"  upon  his  promise  to  return  the  amount  within  an  hour  or  so,  and 
as  soon  as  he  should  collect  some  lime  bills  due  the  firm,  which  he  then  had 
in  Ids  possession,  and  afterward  the  partnership  was  dissolved,  it  appear- 
ing by  the  proof,  that  such  managing  partner  had  been  in  the  habit  of  so 
borrowing  money  from  time  to  time  to  meet  the  firm  liabilities,  and  that  the 
money  so  borrowed  was  for  such  purpose,  whether  afterward  applied  in  the 
partnership  interest  or  not,  —  suck  partners  were  individually  liable  to  pay  it. 
3.  Evidence  —  ichat  admissible.  So,  where  the  bookkeeper  who  wrote  the 
check  entered  at  the  time,  upon  the  stub  of  the  check,  that  it  was  drawn  pay- 
able to  the  firm,  it  was  held,  that  the  stub  was  evidence  of  the  fact  that  the 
credit  was  extended  to  the  firm. 

Wkit  of  Error  to  tlie  Superior  Court  of  Chicago. 

The  opinion  states  the  case. 

Mr.  James  L.  Stark,  jpro  se. 

Messrs.  Runt  an  &  Ayert,  for  the  defendants  in  error. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the 
Court : 

This  was  an  action  of  assumpsit  for  money  loaned,  brought 
to  the  Superior  Court  of  Chicago,  by  Cory  &  Dwight,  against 
F.  W.  Robinson  &  Company,  a  firm  dealing  in  lime,  and  com- 
posed of  F.  "W.  Robinson  and  James  L.  Stark.  Stark  alone 
was  served  with  process,  and  pleaded  the  general  issue,  and  on 
the  trial  thereof  by  the  court  a  verdict  was  found  for  the  plaint- 
iff against  Stark,  and  judgment  thereon,  a  motion  for  a  new 
trial  having  been  overruled. 

The  defendant  brings  the  record  here  by  writ  of  error,  and 
assigns  as  error  this  finding,  and  also  that  the  court  admitted 
improper  evidence. 

It  appears  from  the  record  that  Robinson  was  the  managing 
man  of  the  concern,  Stark  being  a  lawyer  in  full  practice ;  that 
Robinson  had  been  in  the  habit  of  borrowing  checks  for  the 
purpose  of  meeting  the  firm  liabilities,  and  had  done  so  of  the 
plaintiffs.  A  short  time  before  the  firm  dissolved,  Robinson 
called  at  the  oflice  of  the  plaintiffs,  and  requested  their  check 
for  an  hour  or  so,  until  he  could  go  up  the  river  and  collect 
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some  lime  bills,  when  he  would  call  and  pay  them,  but  he  did 
not. 

The  bookkeeper  of  plaintiffs  testified,  that  Robinson  had 
several  times  been  in  and  given  F.  W.  Robinson's  checks  for 
borrowed  money ;  that  this  time  he  came  to  the  office  and 
wanted  $400  for  an  hour,  long  enough  to  collect  some  little 
bills ;  the  bookkeeper  refused ;  Robinson  went  out  and  came 
back  with  Mr.  Dwight,  and  showed  Dwight  lime  bills  that  he 
was  going  up  the  river  to  collect ;  Dwight  said  "  make  out  the 
check ;"  the  bookkeeper  commenced  writing  the  stub  of  the 
check,  and  wrote  it  to  F.  W.  Robinson  &  Co. ;  Robinson  then 
told  him  to  make  the  check  to  currency,  which  he  did,  and 
delivered  it  to  him,  being  for  $400;  Robinson  promised  to 
return  the  money  in  two  hours,  was  to  collect  the  money  on 
bills  for  lime ;  previous  checks  were  to  F.  W.  Robinson  &  Co., 
and  were  indorsed  by  the  firm ;  he  stated  that  Robinson  told 
him  to  make  the  check  to  the  firm,  and  only  knows  who  com- 
posed the  firm  from  hearsay. 

It  was  admitted  the  firm  was  composed  of  F.  W  Robinson 
and  James  L.  Stark. 

The  defendant  introduced  in  evidence  a  letter  from  the  plaint- 
iffs, dated  September  19,  five  days  after  the  money  was  loaned 
of  the  followino;  purport :  "  F.  W.  Robinson,  Dear  Sir :  "We 
are  overdrawn  and  short.  Please  hand  in  the  $400  and  oblige 
yours,  etc."  He  also  put  in  evidence  a  notice  of  tne  dissolu- 
tion of  the  partnership,  dated  Oct.  16,  1866,  and  a  letter  from 
plaintiffs  to  defendant  Stark,  of  the  date  of  Oct.  13,  1866, 
which,  among  other  things  not  pertinent  to  the  case,  is  this : 

"But  that  is  not  our  business  now:  it  is  $400  lent  your 
concern,  the  14th  last  month.  We  can't  very  well  see  how  you 
can  avoid  paying  it.  We  are  not  supposed  to  know  the  use 
the  money  was  put  to,  and  don't  now  pretend  to." 

He  also  introduced  a  portion  of  the  articles  of  copartnership 
as  follows : 

"  When  the  capital  stock  is  deemed  insufficient  to  carry  on 
the  business,  it   is  agreed  that  money  shall  be  raised  on  the 
28  —  45th  III. 
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note  of  the  firm,  made  payable  to  tlie  order  of  James  L.  Stark, 
Jr.,  who  shall  indorse  the  same ;  and  if  farther  security  is 
required,  it  is  agreed  that  he  shall  obtain  it.  And  it  is  agreed 
that  neither  of  said  parties  shall  mingle  his  funds  or  property 
with  that  of  the  partnership,  nor  withdraw  any  funds,  except 
as  hereinafter  provided." 

This  was  all  the  evidence,  and  the  Superior  Court,  sitting 
as  a  jury,  found  for  the  plaintiff  $407  in  damages. 

The  evidence  admitted  by  the  court,  to  which  the  defendant 
below  objected,  was  that  of  the  bookkeeper,  when  he  stated 
that  he  commenced  writing  on  the  stub  of  the  check,  and  wrote 
it  to  F.  W.  Robinson  &  Co.,  and  gave  the  form  in  which  it  was 
done. 

The  plaintiff  in  error  contends  this  was  improper,  as  there 
was  no  evidence  that  Robinson  or  the  firm  knew  of  this  stub, 
and  it  could  not  be  admitted  to  prove  an  indebtedness  against  a 
person  not  cognizant  of  it. 

There  is  no  proof  on  the  subject,  but  from  our  own  experi- 
ence we  know  it  is  a  very  general  custom  of  those  drawing 
checks  to  make  a  memorandum  on  the  stub  or  margin,  which 
is  left  in  the  check  book,  which  every  merchant  and  general 
dealer  keeps,  of  the  amount,  date  of  each  check,  and  in  whose 
favor  drawn,  and  such  an  entry,  in  connection  with  the  testi- 
mony here  offered,  would  be  evidence  of  the  transaction. 

The  question  is,  to  whom  was  the  credit  given  ?  The  firm 
of  Robinson  &  Co.  was  managed  by  Robinson,  and  they  had 
been  in  the  habit  of  borrowing  checks  of  the  defendants  in  error 
to  relieve  an  immediate  and  pressing  necessity,  which  every 
business  man  almost  is  under,  at  some  moment,  requiring  prompt 
means.  It  is  not  a  transaction  embraced  within  the  article 
of  copartnership  introduced  by  the  plaintiff  in  error,  nor  has 
it  any  thing  to  do  with  that.  The  borrowing  was  on  a  sudden 
emergency,  to  be  met  at  once,  and  to  be  returned  when  some 
lime  bills  could  be  collected,  which  were  expected  to  be  collected 
in  an  hour  or  so.  It  is  very  certain  the  defendants  in  error 
lent  the  check  on  the  credit  of  the  firm,  and  as  they  had  been 
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in  the  habit  of  doing,  and  the  testimony  of  the  bookkeeper  in 
regard  to  the  stub  of  the  check,  was  proper,  as  part  of  the  7'es 
gestcB^  as  a  fact  which  transpired  at  the  time,  giving  character 
to  the  transaction,  and  there  is  nothing  in  the  article  of 
copartnership  inhibiting  this  kind  of  borrowing.  The  letter 
addressed  to  Robinson  alone,  has  no  particular  weight,  as 
Robinson  was  the  managing  man  of  the  concern,  and  an  order 
for  lime  would,  in  all  probability,  be  addressed  to  him,  as  the 
plaintiif  in  error  was  engaged  in  another  and  difi'erent  call- 
ing, and  mingling  but  little,  if  at  all,  in  any  of  the  business  of 
tlie  concern. 

We  think  the  court  did  not  err  in  finding  this  check  was 
borrowed  on  the  credit  of  the  lirm,  and  plaintiff  in  error, 
being  one  of  the  firm,  ought  to  pay  it,  though  his  partner  may 
not  have  appropriated  the  proceeds  to  the  business  of  the  firm. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


John  Yocum  et  al, 

V. 

Fanny  Benson. 

1.  Paktnership  —  evidence  of —  what  inadmissible.  In  a  suit  against  sev- 
eral, as  partners,  where  a  portion  of  defendants  by  plea  deny  the  partnership, 
a  paper  purporting  to  contain  a  list  of  the  stockholders  in  an  association  in 
which  appeared  the  names  of  the  defendants  in  the  handwriting  of  a  former 
clerk  of  the  association,  in  the  absence  of  proof  that  the  defendants  had  any 
knowledge  of  the  existence  of  such  paper,  or  that  the  clerk  had  any  authority 
to  sign  their  names  thereto,  was  inadmissible  as  evidence  of  such  partnership. 

2.  Allegations  and  proop  —  as  to  joint  liability  of  several  sued  as  part- 
ners.  In  an  action  against  several,  as  partners,  no  recovery  can  be  had  unless 
the  partnership  exists  as  to  all  the  defendants ;  and  where  a  portion  only  of 
the  defendants  deny  the  partnership  by  plea,  a  default  against  the  remaining 
defendants  will  not  dispense  with  the  necessity  of  proof  of  partnership  as 
to  all. 

Appeal  from  the  County  Court  of  La  Salle  county;   the 
Hon.  P.  K.  Leland,  Judge,  presiding. 
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The.  facts  in  this  case  are  sufficiently  stated  in  the  opinion. 

Mr.  Oliver  C.  Gray,  for  the  appellants. 

Messrs.  Leland  &  Blanchard,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  bj  the  appellee 
against  Tocum,  Jackson,  Heister  and  Paul,  the  appellants,  and 
sixteen  other  defendants,  all  of  whom  were  sued  as  partners,  on 
a  note  given  in  the  name  of  the  American  Protective  Union, 
Ko.  642,  and  signed  by  two  of  the  defendants  as  directors. 

Sixteen  of  the  defendants  were  defaulted,  but  each  of  these 
appellants  filed  a  several  plea,  alleging,  that  "  the  said  defendant 
was  not  a  partner  in  trade  with  the  other  defendants  in  said 
declaration  mentioned."  The  jury  found  the  issues  for  the 
plaintiff,  on  which  finding  the  court  rendered  judgment,  and 
the  four  defendants  above  named  appealed. 

On  the  trial,  the  court  permitted  to  be  read  in  evidence, 
against  the  objections  of  the  defendants,  a  paper  purporting  to 
contain  a  list  of  the  stockholders  in  this  mercantile  association^ 
in  which  list  appear  the  names  of  these  appellants.  It  appears 
the  paper,  including  the  signatures,  was  in  the  handwriting  of 
a  former  clerk  and  member  of  the  association,  but  no  knowledge 
of  the  existence  of  such  a  paper  is  brought  home  to  these  appel- 
lants. We  are  at  a  loss  to  perceive  upon  what  principle  of 
evidence  the  act  of  a  stranger,  in  signing  their  names  to  a 
paper,  without  authority,  so  far  as  the  proof  discloses,  can  be 
used  to  create  a  liability  against  them.  It  is  urged  by  counsel 
for  the  appellee,  that  the  making  this  list  was  the  act  of  defend 
ants'  clerk,  and  therefore  binding  upon  them.  But  the  very 
question  in  dispute  is,  whether  the  person  who  made  the  list 
was  the  clerk  of  the  appellants.  He  was  undoubtedly  the  clerk 
of  this  association,  but  whether  the  clerk  of  these  appellants  — 
that  is,  whether  these  appellants  were  members  of  the  associa- 
tion—  cannot  be  proved  by  a  paper  drawn  by  him,  and  of  which 
there  is  no  evidence  they  had  any  knowledge. 
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The  court  instructed  tlie  jury  for  the  plaintiff,  in  substance, 
that  it  was  admitted  by  the  pleadings,  all  the  defendants  except 
the  four  appellants  were  partners  in  trade  under  the  name  of 
this  association,  and,  if  they  found  these  appellants  were 
members  of  the  association,  they  would  find  for  the  plaintiff. 
Although  this  instruction  may  not  practically  have  misled 
the  jury,  yet  it  was  technically  wrong.  The  appellants  sever- 
ally denied,  in  their  pleas,  that  they  were  in  partnership  with 
the  other  defendants.  This  was  a  denial  of  the  partnership 
alleged  in  the  declaration.  It  did  not  admit  the  existence  of 
another  partnership  between  all  the  other  defendants  except 
the  defendant  filing  the  plea,  because  no  such  partnership  had 
been  averi'ed  in  the  declaration.  The  existence  of  the  part- 
nership set  up  in  the  declaration  having  been  thus  denied  by  a 
plea  verified  by  afiidavit,  it  devolved  on  the  plaintiff  to  prove 
such  partnership;  and  it  was  error  to  instruct  the  jury  that  the 
pleas  admitted  a  partnership  of  any  kind,  or  between  any  of 
the  defendants.  A  partnership  between  all  the  defendants 
had  been  alleged  in  the  declaration  as  the  foundation  of  the 
action.  That  averment  being  traversed  under  oath,  the  plaint- 
iff could  recover  only  by  proof  of  the  same  partnership  laid  in 
the  declaration.  The  default  Df  a  part  of  the  defendants  does 
not  dispense  Avith  proof  of  their  joint  liability  in  order  to 
charge  those  defendants  who  pleaded  denying  the  joint  liability. 

The  principle  is  clearly  stated  in  1  Chitty,  45,  with  a  refer- 
ence to  the  adjudged  cases. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Israel  Underwood 

V. 

Miles  White. 

I.  Instructions — will  not  be  repeated.  Where  an  instruction  announces 
the  same  principle  of  law  as  one  given,  it  may  be  properly  refused,  although 
the  language  of  the  two  instructions  is  different. 
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3.  Verdict — form  of,  in  replevin.  In  an  action  of  replevin,  where  there  are 
other  pleas  than  non  cepit  and  non  detinet,  a  verdict  "we,  the  jury  find  the 
issues  for  the  defendant,"  is  not  analogous  to  a  verdict  of  "  not  guilty." 

3.  The  verdict  of  "  not  guilty,"  in  replevin,  is  not  responsive  to  any  issue 
but  that  the  defendant  had  not  taken  and  detained  the  property. 

4.  Where  there  are  several  pleas  in  replevin,  including  "  property  in  defend- 
ant," and  the  verdict  of  the  jury  is,  "  We,  the  jury,  find  the  issues  for  the 
defendant,"  the  defendant  will  be  entitled  to  a  return  of  the  property. 

5.  Where  the  issue  is  non  cepit,  and  it  is  found  for  the  defendant,  he  is  not 
entitled  to  a  return,  but  it  is  otherwise  when  the  right  of  property  is  in  issue, 
by  traversing  the  plaintiff's  right,  or  pleading  property  in  another. 

Appeal  from  the  Circuit  Court  of  Stephenson  county;  the 
Hon.  Benjamin  R.  Sheldon,  Judge,  presiding. 

This  was  an  action  of  replevin  brought  by  Israel  Underwood, 
the  appellant,  in  the  Circuit  Court  of  Stephenson  county  to 
replevy  from  Miles  White,  the  appellee,  cattle,  hogs,  etc. 

The  defendant  filed  five  pleas,  viz. :  first,  non  cepit ;  second, 
non  detinet;  third,  that  property  was  not  in  the  plaintiff; 
fourth,  property  in  defendant ;  fifth,  property  in  William  Corn- 
ing, Daniel  W.  Hays  and  Alanson  P.  Kenedy. 

Issue  was  joined  on  all  the  pleas,  and  cause  tried  at  the  April 
Term  of  said  court.  The  jury  found  a  verdict  as  follows : 
"  We,  the  jury,  find  the  issues  for  the  defendant." 

A  motion  for  a  new  trial  was  overruled,  and  exceptions 
taken.  The  plaintifl'  then  interposed  a  motion  in  arrest  of 
judgment.  Motion  overruled,  and  judgment  rendered  on  the 
verdict  against  the  plaintiff  for  costs,  and  that  the  defendant 
have  a  writ  of  retorno  hctbendo  for  the  return  of  the  property 
replevied.  The  plaintiff  brought  the  case  to  this  court  by 
appeal. 

Messrs.  Thomas  J.  Turner  and  James  J.  Neff,  for  the 
appellant. 

Mr.  H.  C.  Hyde  and  Messrs.  Bukchakd  &  Barton,  for  the 

appellee.  ^ 

■       '■■ 
Mr,  Justice  Walker  delivered  the  opinion  of  the  Court  r 
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It  is  not  contested,  that  the  evidence  is  so  conflicting  as  that 
the  conrt  will  not  disturb  the  finding  of  the  jnry  because  it  is 
against  the  weight  of  the  evidence.  We  shall,  therefore,  pass  to 
the  consideration  of  other  questions  urged  for  a  reversal. 

It  is  insisted,  that  the  court  below  erred  in  refusing  to  givo 
appellant's  sixth  instruction.  Upon  an  examination  of  the 
record,  we  find  that  the  principle  it  contains  is  more  fully  and 
clearly  announced  in  his  fifth  instruction  than  it  is  in  the 
instruction  refused.  It  has  been  so  repeatedly  held  by  this 
court,  that  the  court  trying  a  cause  need  not  repeat  an  instruc- 
tion, and  may  refuse  to  give  one  which  announces  the  same  rule 
of  law  given  in  another,  that  it  is  deemed  unnecessary  to  refer  to 
the  cases.  This  must  be  regarded  as  the  settled  doctrine  of  the 
court,  and  we  therefore  decline  a  further  discussion  of  the  rule 
of  practice. 

It  is  also  urged,  that  the  "court  erred  in  refusing  appellant's 
seventh  instruction.  It  is  this  :  "  If  you  find  the  circumstances 
under  which  Fleming  participated  in  the  profits  and  losses  of 
the  adventures  in  which  he  and  plaintiff  were  engaged,  are  such 
as  to  prove  that  Fleming  took  profits  and  shared  losses  in  the 
character  of  an  agent  and  as  a  mere  compensation  for  his  labor 
and  services,  then  Fleming  had  no  power  to  sell,  and  could  not 
give  a  good  title  to  the  defendant  for  the  propertj'  in  dispute." 
The  principle  contained  in  this  instruction  is  clearly  announced 
in  appellant's  fifth  instruction,  which  was  given.  Although 
the  language  may  be  different,  still  it  unmistakably  asserts  the 
same  rule. 

It  is  argued,  that  the  second  instruction  given  for  appellee 
is  erroneous,  and  was  calculated  to  mislead  the  jury.  It  informs 
the  jury,  that,  unless  appellant  had  proved,  that  he  was  the  sole 
owner  of  the  property  and  was  entitled  to  its  exclusive  posses- 
sion, he  was  not  entitled  to  recover.  "We  do  not  see  that  this 
instruction  was  wrong  under  the  pleadings  and  evidence  in  the 
case.  Appellant  had  sued  as,  and  attempted  to'  prove  that  he 
was,  the  sole  owner,  and  was  entitled  to  the  exclusive  possession 
of  the  property.     He  had  not  sued  to  recover  as  a  partner  or 
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joint   owner,    or   as   being   entitled   to   hold  possession  with 
another.     JSTo  objection  is  perceived  to  tliis  instruction. 

It  is  again  insisted,  that  the  court  below  erred  in  awarding  a 
return  of  the  property,  because  the  jury,  by  the  verdict  re- 
turned, failed  to  pass  upon  the  issue  formed  by  the  fifth  plea. 
The  first  plea  was  non  cepit  y  the  second  was  7ion  detinet  •  the 
third,  the  goods  were  not  the  property  of  the  plaintiff;  the 
fourth,  tliat  the  property  was  in  defendant,  and  fifth,  property 
in  third  persons.  The  verdict  of  the  jury  was,  "  We,  the  jury, 
find  the  issues  for  the  defendant."  It  is  urged,  that  this  verdict 
is  the  same  as  "not  guilty."  We  fail  to  perceive  the  analogy. 
The  verdict  of  not  guilty  could  not,  by  any  fair  intendment,  be 
held  responsive  to  any  issue  but  that  defendant  had  not  taken 
or  detained  the  property,  but  the  verdict  in  this  case  in  terms 
states,  that  it  finds  the  issues  for  defendant.  What  issues? 
Manifestly  all  in  the  case.  It  is  thus,  apparent,  that  all  of  the 
issues  were  passed  upon  and  found  for  the  defendant ;  and,  if  so, 
no  reason  is  perceived  why  he  should  not  be  restored  to  the 
possession  of  the  property,  of  which  appellee  had  been  wrong- 
fully deprived.  Where  the  issue  is  no7i  cepit^  and  it  is  found 
for  the  defendant,  he  is  not  entitled  to  a  return,  but  it  is  other- 
wise when  the  right  of  property  is  in  issue,  by  traversing  the 
plaintiff's  right,  or  pleading  property  in  another.  Yose  v.  Hart^ 
12  111.  378.     The  judgment  is  affirmed. 

Judgment  affirmed. 


William  M.  Larrabee 

V. 

B.  HuTCHiNS  Badger. 

1.  Agent  —  liability  of ,  to  Ids  principal.  Where  one  person  receives  money 
from  anotlier,  for  the  purpose  of  purchasing  a  certain  number  of  shares  of 
railroad  stock,  and  purchases  the  stock  with  this  money,  in  his  own  name, 
and  afterward  sells  the  stock  and  applies  the  proceeds  to  his  own  use,  and 
upon  demand  to  deliver  the  stock  or  refund  the  money,  refuses  so 'to  do,  it 
was  at  the  option  of  the  party  furnishing  the  money  to  sue  for  a  non-delivery, 
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or  for  tlie  money  so  advanced,  and  tlie  relation  between  the  parties  is  that  of 
principal  and  agent. 

2.  Damages  —  measure  of — and  herein  of  the  distinction  in  cases.  Where 
an  action  is  brought  on  a  contract  to  deliver  chattels  or  stocks,  the  market 
\alue  of  the  article  at  the  time  of  delivery  is  the  measure  of  damages.  But, 
where  the  action  is  for  money  which  had  been  advanced  to  a  person  as  an 
agent,  to  be  invested  by  him  in  a  particular  way,  which  investment  he  made, 
but  in  his  own  name,  and  afterward  disposed  of  it,  and  appropriated  the  pro- 
ceeds to  his  own  use,  and  without  authority,  the  measure  of  damages  is  the 
amount  of  money  advanced  with  interest. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  tlie  Hon. 
E.  S.  Williams,  Judge,  presiding. 

The  facts  in  this  case  are  sufficiently  stated  in  the  opinion. 

Mr.  E.  W.  Evans,  for  the  appellant. 

Mr.  Chief  Justice  Ereese  delivered  the  opinion  of  the 
Court : 

This  was  an  action  of  assumpsit  in  the  Cook  Circuit  Court, 
brought  by  William  M.  Larrabee  against  B.  Hutchins  Badger, 
to  recover  back  $2,000  and  the  interest  thereon,  which  the 
plaintiff  had  intrusted  to  the  defendant  to  purchase  for  him 
stock  of  the  Chicago  and  Alton  Kailroad  company.  The 
money  was  advanced  by  the  plaintiff,  on  the  ITth  of  March, 
1866.  The  order  was  to  purchase  with  the  money  200  shares 
of  the  stock  for  the  plaintiff,  to  be  purchased  by  the  defdnd- 
ant  in  the  cit}'^  of  New  York. 

On  the  19th  of  March,  1866,  the  defendant  notified  the 
plaintiff,  by  letter  of  that  date,  that  he  had  bought  for  him, 
for  his  account  and  risk  in  New  York,  200  shares  of  Chicago 
and  Alton  common,  at  89-g-. 

On  the  4th  of  April  following  the  plaintiff  made  a  demand 
on  the  defendant  for  this  stock,  and  on  the  refusal  of  the 
defendant  to  deliver  it  to  him,  the  plaintiff  then  demanded  a 
return  of  his  money.  This  the  defendant  refused,  saying  he 
had  failed  and  had  made  an  assignment  and  was  unable  to 
comply  with  the  demand. 
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It  appeared  from  the  testimony  of  Samuel  C,  Smith,  who 
had  been  the  bookkeeper  of  the  defendant,  and  called  as  a 
witness  by  him,  that  he  knew  the  fact  of  this  advance  by 
plaintiff  to  defendant  of  $2,000,  and  of  the  defendant's  buying 
the  stock,  which  was  done  by  telegraph  in  New  York  in  the 
name  of,  and  for  the  benefit  of  the  defendant,  but  passed  on 
the  defendant's  books  to  the  credit  of  the  plaintiff  at  the  time 
of  the  pnrcliase.  On  the  3d  of  April  the  defendant  made  an 
assignment ;  the  witness  was  appointed  assignee,  and  had  taken 
charge  of  all  the  assets  of  the  defendant,  which  consisted  chiefly 
of  office  furniture,  Tlie  witness  further  stated,  that,  on  the 
4th  of  April,  1S66,  the  stock  of  tliis  road  had  depreciated  in 
the  market  from  the  price  paid  for  it  when  bought  by  the 
defendant  in  the  previous  March,  and  that  the  market  value, 
on  the  3d  of  April,  of  the  200  shares,  was  about  $936. 

This  witness  stated  on  his  cross-examination,  that,  on  the 
3d  or  4tli  of  April  the  200  shares  had  been  sold  in  New  York, 
and  tlie  proceeds,  whatever  they  were,  placed  to  the  credit  of 
the  defendant ;  the  sale  was  made  by  telegram  to  the  stock 
broker  in  New  York,  sent  from  Chicago  on  the  3d  of  April ; 
that  the  plaintiff's  name  nowhere  appeared  on  the  books  of 
the  broker  in  New  York,  but  that  the  whole  business  was 
done  in  the  name  of  the  defendant,  which  was  the  customary 
way  of  doing  business  of  that  character  by  stock  brokers  in 
Chicago. 

On  these  facts,  the  court  trying  the  cause  without  a  jury 
found  for  the  plaintiff  and  assessed  his  damages  at  $926. 

A  motion  for  a  new  trial  was  made  by  the  plaintiff  and  over- 
ruled by  the  court,  to  which  the  plaintiff  excepted,  and  he 
brings  the  record  to  this  court  by  appeal  to  reverse  the  judg- 
ment fentered  on  this  finding. 

We  have  not  been  favored  with  any  argument  on  behalf  of 
appellee,  and  decide  the  case  on  the  law  as  we  understand  it 
witliout  any  aid  from  that  quarter. 

We  understand,  from  the  argument  of  appellant,  that  this 
ease  had  been  considered  analogous  ito  that  of  Smith  et  al.  v. 
Dunlap,  12  111.  184. 
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That  case  is  wholly  unlike  this.  Here,  the  plaintiff  had 
advanced  $2,000  to  the  defendant,  with  which  the  defendant 
was  to  buy  two  hundred  shai'es  of  stock  in  tlie  Chicago  and 
Alton  railroad,  for  the  plaintiff.  The  proof  is,  the  defendant 
bought  the  stock  in  his  own  name  and  liad  the  same  placed  to 
his  credit  in  JSTew  York,  and  that  the  name  of  the  plaintiff  did 
not  appear  in  the  transaction,  and  that  defendant  sold  this  stock 
and  appropriated  the  proceeds  to  his  own  use,  and  all  without 
the  knowledge  or  consent  of  the  plaintiff. 

All  the  cases  referred  to  by  the  court,  in  the  case  in  12 
Illinois,  were  brought  for  breach  of  contract,  for  the  non- 
delivery of  the  article  contracted  for.  Here,  the  demand  made 
by  the  plaintiff  on  the  defendant  was  in  the  alternative,  to 
deliver  the  stock  or  refund  the  money  advanced  with  which  it 
was  purchased.  This  action  is,  substantially,  not  for  a  breach 
of  contract  in  failing  to  deliver  a  certain  number  of  shares  of 
stock,  but  for  the  money  advanced  for  that  purpose.  Under 
the  facts  proved,  it  seems  to  us,  that  the  plaintiff  had  this  elec- 
tion, either  to  sue  for  the  failure  to  purchase  in  plaintiff's  name, 
and  the  non-delivery  to  him  of  the  stock,  or  to  demand  that  his 
monej'  should  be  refunded  to  him  with  interest.  The  latter 
course  was  adopted,  and  this  suit  is  brought  for  the  money, 
and  the  measure  of  damages  which  should  be  meted  out  to  the 
plaintiff  is,  the  money  he  advanced,  plus  the  interest  thereon. 
The  facts  do  not  show  a  contract  for  the  purchase  and  delivery 
of  stock,  but  an  undertaking  on  the  part  of  the  defendant  that 
he  will  buy  two  hundred  shares  of  stock  for  the  plaintiff,  and 
with  the  plaintiff's  money.  This  is  the  whole  extent  of  the 
contract ;  and,  on  failure  to  buy  for  plaintiff,  and  by  appropri- 
ating the  money  to  his  own  use,  justice  would  seem  to  demand, 
on  his  failure  to  buy  the  stock  as  instructed,  the  defendant 
should  refund  the  money  with  interest. 

This  distinction  pervades  all  tlie  books :  that,  where  the  action 
is  brought  on  the  contract  to  deliver  chattels  or  stocks,  the 
market  value  of  the  article,  at  the  time  of  delivery,  is  the 
measure  of  damages;  but,  where  it  is  brought  for  the  money 
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advanced,  the  amount  of  money  and  the  interest  thereon  is 
the  measure  of  damages. 

The  position  this  defendant  occupies  in  relation  to  the 
plaintiff  most  clearly  is,  not  that  of  a  vendor  of  stock  to  plaint- 
iff, but  as  an  agent,  who  has  received  of  the  plaintiff"  $2,000  to 
invest  for  him  in  a  particular  way.  By  executing  the  trust,  the 
defendant  would  have  discharged  himself  from  liability ;  but  it 
was  no  execution  of  it  to  buy  and  sell  the  stock  in  his  own 
name  and  for  his  own  use  without  authority,  and  he  must  now 
account  for  the  S2,000.  The  measure  of  damages  is  the  money 
advanced,  and  the  interest  thereon,  under  the  facts  as  they 
appear  in  this  record. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the  cause 
remanded  for  other  proceedings  consistent  with  this  opinion. 

Judgment  reversed. 


George  Lampartek 

V. 

August  Wallbaum. 

1.  Negligence.  Where  a  person  receives  an  injury  occasioned  by  the 
negligence  of  another,  he  will  be  entitled  to  recover,  unless  by  his  own  fault 
he  has  materially  contributed  to  the  injury. 

2.  Landlord  and  tenant  —  of  an  entry  by  the  former  to  make  repairs  or 
improvements.  A  tenant  does  not  lose  possession  in  any  sense  that  would 
impair  his  own  rights,  merely  because  a  person  enters  under  the  direction  of  the 
landlord  to  make  repairs  or  improvements ;  and  if,  during  the  progress  of  such 
repairs  or  improvements  so  being  made  by  the  direction  of  the  landlord,  the 
tenant  received  personal  injuries  by  reason  of  the  negligent  manner  in  which 
such  repairs  or  improvements  were  being  done,  the  tenant  not  materially  con- 
tributing to  the  injury  by  his  own  fault  or  negligence,  the  party  whose  negli- 
gence occasioned  the  inquiry  must  respond  to  him  in  damages. 

3.  And  if  an  employee  of  such  tenant,  while  in  the  line  of  his  duty  as  such, 
receives  injuries  from  such  negligence  on  the  part  of  the  person  doing  the 
\vork,  the  latter  must  respond  to  him  also  in  damages.  So,  wliere  the  tenant 
\\as  occupying  the  pi-emises  as  a  retail  merchant,  and  a  person  under  the 
tlirection  of  the  landlord  entered  thereon  to  excavate  a  cellar  under  the 
boilding,  and,  while  such  excavation  was  in  progress,  a  lady  customer  of  tlie 
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Btore,  while  in  passing,  had  her  hat  blown  off  and  into  the  excavation,  and  the 
clerk  in  the  store,  at  her  request,  went  under  the  building  to  get  the  liat. 
and  while  in  the  act,  the  building  fell,  in  consequence  of  the  negligent  man- 
ner in  which  the  landlord's  servants  did  the  work,  and  the  clerk  was  injured 
thereby ;  it  was  held,  that  the  clerk  was  in  the  line  of  his  duty  as  such,  as 
an  act  of  civility  and  courtesy,  and  the  party  who  so  negligently  did  the 
work  was  liable  to  him  in  damages  for  the  injuries  so  received,  the  clerk  not 
materially  contributing  to  the  injury  by  any  fault  or  negligence  of  his  own. 

Writ  of  Error  to  the  Superior  Court  of  Chicago ;  tlie  Hon, 
Joseph  E.  Gary,  Judge,  presiding. 

This  was  an  action  on  the  case,  brought  by  George  Lam- 
parter against  August  Wallbaum,  in  the  Superior  Court  of 
Chicago,  to  recover  damages  sustained  by  the  plaintiff  by  the 
falling  of  a  building,  through  the  careless  and  negligent  man- 
ner in  which  the  defendant  was  excavating  and  removing  the 
dirt  from  under  the  same.  Plea  of  general  issue.  Trial  by  a 
jury,  and  verdict  for  the  defendant,  A  motion  for  a  new  trial 
was  overruled,  and  judgment  rendered  on  the  verdict. 

The  facts  are  fully  stated  in  the  opinion  of  the  court. 

Messrs.  Copeland  &  Cram,  for  the  plaintiff  in  error. 

Messrs.  Hervet,  Anthony  &  Galt,  for  the  defendant  in 
error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

The  defendant,  Wallbaum,  was  employed  by  the  owner  of  a 
building,  occupied  as  a  store  in  the  city  of  Chicago,  to  excavate 
a  cellar  underneath  it.  The  building  had  been  raised  and 
placed  on  posts.  While  the  defendant's  servants  were  excavat- 
ing, a  lady,  who  was  a  customer  of  the  store,  was  passing,  and 
in  doing  so  her  hat  blew  off,  and  fell  into  the  cellar.  She  step- 
ped into  the  store  and  requested  the  plaintiff,  who  was  the 
clerk,  and  at  the  time  was  alone,  to  go  into  the  cellar  and  bring 
her  hat.  He  went,  and  while  there  the  building  fell  and  injured 
him.  To  recover  damages  for  these  injuries  he  brought  this 
suit.  The  declaration  charges  negligence  against  the  defend- 
ant in  the  manner  of  making  tlie  excavation,  and  evidence 
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was  offered  for  the  purpose  of  proving  it.  After  the  proof 
was  heard,  the  court  gave  the  following  instruction  for  the 
defendant : 

"  The  court  instructs  the  jury,  as  matter  of  law,  that,  it  being 
admitted  in  this  case,  that  the  plaintiff  in  this  cause,  a  clerk  of 
the  occupant  of  the  store  in  the  building  which  fell,  and  there 
at  the  time  of  the  injuring  the  plaintiff,  was  under  the  building 
when  it  fell  for  a  purpose  not  connected  with  his  duties  as  such 
clerk,  and,  in  consequence  of  being  under  the  building,  received 
the  injuries  complained  of,  then  the  jury  are  instructed  that  the 
plaintiff's  duty  as  such  clerk  did  not  require  or  justify  him  in 
going  under  the  building  for  the  purpose  admitted,  and  there- 
fore the  court  instructs  the  jury,  that  the  plaintiff  in  this  case 
mider  the  facts  admitted  cannot  recover,  and  the  jury  should 
find  for  the  defendant." 

It  will  be  observed,  the  court,  in  taking  the  case  from  the  jury 
on  the  agreed  facts,  referred  to  in  the  foregoing  instruction, 
holds  the  plaintiff  to  have  had  no  right  to  go  under  the  build- 
ing for  the  purpose  specified,  and  that  he  was  injured  in  conse- 
quence of  his  own  wrongful  act,  and  cannot  therefore  recover. 
In  this  view  we  cannot  concur.  The  defendant  had  no  exclu- 
sive possession  of  the  cellar  where  he  was  excavating.  He  was 
there  only  for  that  purpose,  and  his  possession  was  consistent 
with  the  continued  possession  of  the  plaintiff's  employer  who 
had  the  store.  The  latter  was  not  ousted  by  the  defendant. 
He  had  still  the  right  to  go  upon  any  part  of  the  premises  held 
by  him  under  the  owner,  and,  having  that  right  himself,  his 
clerk  or  servant  had  the  same  right,  if  made  necessary  by  the 
duties  of  his  employment. 

The  person  who  lost  her  hat  is  described  in  the  record  as  "  a 
lady  customer  of  the  store."  She  requested  the  clerk  to  pro- 
cure it  for  her,  a  thing  doubtless  of  difficult  accomplishment 
for  herself  in  consequence  of  the  character  of  the  excavation. 
Kot  only  ordinary  courtesy  and  kindness  required  the  clerk  to 
comply,  but  compliance  was  required  by  a  proper  regard  for 
the  interests  of  his  employer.     It  hardly  needs  to  be  remarked, 
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that  the  interest  of  the  master  of  a  retail  shop  imposes  upon 
his  employees  the  duty  of  civility  toward  the  public  at  large, 
and  especially  toward  those  who  deal  with  him.  It  would 
have  been  an  act  of  gross  incivility  on  the  part  of  this  clerk  if 
he  had  refused  to  procure  the  lady's  hat,  and  would  doubtless 
have  met  the  severe  censure  of  his  employer.  In  this  view  of 
the  case,  this  instruction  errs  in  telling  the  jury  that  the 
plaintiff's  duty  as  clerk  did  not  justify  him  in  going  under  the 
building.  He  was  there  in  the  right  and  interest  of  his 
employer,  who  had  not  lost  possession  by  the  entry  of  defend- 
ant for  the  purpose  of  excavation.  A  tenant  does  not  lose 
possession  in  any  sense  that  would  impair  his  own  rights 
merely  because  a  person  enters  under  the  direction  of  the 
landlord  to  make  repairs  or  improvements. 

This  instruction  for  the  defendant  should  have  been  refused, 
and  the  jury  should  have  been  told,  that,  if  the  injury  com- 
plained of  was  shown  by  the  evidence  to  have  been  occasioned 
by  the  carelessness  of  the  defendant  or  his  employees  in  exca- 
vating, they  should  find  for  the  plaintifi^,  unless  they  believed, 
from  the  evidence,  that  the  plaintiff  by  his  own  fault  or  negli- 
gence materially  contributed  to  the  injury;  and  that  he  had  the 
right  to  enter  the  cellar  for  the  purpose  stated  in  this  record, 
using  reasonable  care  and  prudence  and  not  obstructing  the 
work  of  the  defendant. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Riley  Ross  et  al, 

V. 

Alexander  Demoss. 

1.  Attorneys  — propriety  of  testifying  for  clients.  It  is  of  doubtfiil  profes. 
sional  propriety  for  an  attorney  to  become  a  witness  for  his  client,  without 
first  entirely  withdrawing  from  any  further  connection  with  the  case. 

3.  An  attorney  occupying  the  attitude  of  both  witness  and  attorney  for  his 
client,  subjects  his  testimony  to  criticism,  if  not  suspicion. 
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3.  While  the  legal  profession  is  an  honorable  one,  its  members  should  not 
forget,  that  even  they  may  so  act  as  to  lose  public  confidence  and  general 
respect. 

4.  Mortgage  —  when  extinguished.  It  is  a  familiar  maxim  in  equity,  that 
once  a  mortgage  always  a  mortgage,  until  foreclosed  or  barred  in  some  other 
mode. 

5.  Same — presiimption  of  purchase  ty  mortgagee.  Where  a  mortgagee 
sells  under  a  power  of  sale  contained  in  the  mortgage,  and  his  son  becomes 
the  purchaser,  and  soon  after  reconveys  to  the  mortgagee,  and  no  purchase 
money  is  shown  to  have  passed  on  either  occasion,  the  inference  would  not  be 
a  strained  or  unreasonable  one,  that  it  was  in  fact  a  purchase  by  the  mortgagee. 

Wkit  of  Ekroe  to  the  Circuit  Court  of  Livingston  county ; 
the  Hon.  Charles  E..  Stake,  Judge,  presiding. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Mr.  Chaeles  J.  Beattie,  and  Messrs.  Dickey  &  Rice,  for  the 
plaintiffs  in  error. 

Messrs.  Fleming  &  Pillsbuet,  for  the  defendant  in  error. 

Mr.  Justice  Laweence  delivered  the  opinion  of  the  Court : 

This  was  a  suit  in  equity,  brought  by  Alexander  Demoss,  in 
the  Livingston  Circuit  Court,  against  Riley  Ross,  Margaret 
Wood,  Daniel  J.  Wood,  and  Benjamin  W.  Gray,  to  have  a 
mortgage  satisfied,  and  the  lands  reconveyed  to  complainant. 
It  appears  that  defendant  in  error,  in  April,  1858,  executed  a 
mortgage  with  a  power  of  sale,  to  secure  to  William  Ross 
$68,  on  forty  acres  of  land.  That  subsequently,  in  September 
of  the  same  year,  to  secure  the  further  sum  of  $300,  defendant 
in  error  executed  a  mortgage  on  another  tract  of  land,  con- 
taining seventy -five  acres,  to  William  Ross,  with  power  of  sale. 

That  in  the  month  of  October,  1859,  Ross  advertised  and 
sold  the  land,  and  Riley  Ross,  his  son,  became  the  purchaser  j 
that  in  the  following  January,  Riley  Ross  reconveyed  the  lands 
to  his  father,  for  the  expressed  consideration  of  $365,  and  a  few 
cents ;  that  William  Ross  died  in  the  month  of  September, 
1860,  intestate,  leaving  Riley  Ross  and  Margaret  Wood,  who 
was  the  wife  of  Daniel  J.  Wood,  his  heirs ;  and  that  Gray  sub- 
sequently became  the  administrator  of  his  estate. 
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It  18  alleged  in  the  bill,  that  the  sale  by  Ross  was  not 
intended  to  be  a  foreclosure  of  these  mortgages,  but  that  it  was 
at  the  time  agreed  that  defendant  in  error  should  ha^e  further 
time  to  pay  and  redeem  the  lands  ;  and  that  all  of  the  money 
for  wliicli  the  mortgages  were  given  had  been  fully  paid. 

On  the  trial  below,  the  evidence  was  conflicting,  but  it  seems 
to  preponderate  in  favor  of  the  decree.  The  weight  of  the  evi- 
dence of  Garner  is  somewhat  impa-ired  from  the  fact,  that  he 
was  proved  to  have  been  one  of  the  attorneys  in  the  case,  and 
had  a  conditional  fee,  dependent  on  the  result  of  the  suit.  It 
is  of  doubtful  professional  propriety  for  an  attorney  to  become 
a  witness  for  his  client,  without  first  entirely  withdrawing  from 
any  further  connection  with  the  case ;  and  an  attorney  occupy- 
ing the  attitude  of  both  witness  and  attorney  for  his  client, 
subjects  his  testimony  to  criticism  if  not  suspicion,  but  where 
the  half  of  a  valuable  farm  depends  upon  his  evidence,  he 
places  himself  in  an  unprofessional -position,  and  must  not  be 
surprised  if  his  evidence  is  impaired.  While  the  profession  is 
an  honorable  one,  its  members  should  not  forget,  that  even 
they  may  so  act,  as  to  lose  public  confidence  and  general 
respect.  Although  the  evidence  of  this  witness  may  be  im- 
paired, still  other  witnesses  Avhose  motives  do  not  seem  to 
operate  against  their  credibility,  strongly  support  and  corrobo- 
rate his  testimony. 

It  seems  that  Ross,  in  his  life-time,  and  shortly  before  his 
death,  stated  repeatedly,  and  to  different  persons,  that  there 
were  but  thirty  or  thirty-five  dollars  due  on  the  debts  for  which 
the  land  was  mortgaged.  It  appears  that  he  stated  to  Asa 
Demoss,  that  there  were  thirty-four  dollars  behind.  This  seems 
to  have  been  perhaps  two  or  three  months  before  his  death, 
and  after  the  sale.  He  said  he  was  glad  that  Demoss  was  so 
near  out,  and  it  was  not  the  understanding  that  he  was  to  keep 
the  place,  and  he  did  not  want  it.  Rollings  swears,  that  four 
or  five  days  before  Ross'  death,  he  said  to  witness,  he  was  going 
to  do  what  was  right  with  Demoss ;  that  he  said  there  were 
but  thirty -five  dollars  due;  that  he  had  received  from  Demoss 
two  colts  and  a  cow ;  that  he  understood  from  Ross,  that  there 
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were  but  thirty  or  tliirty-five  dollars  due  on  the  mortgage. 
Yomans  testified,  that  in  the  summer  before  Ross'  death,  he 
said  to  witness  that  he  was  to  get  the  rent  that  fall,  and  it 
would  pay,  and  perhaps  more  than  pay,  what  was  due  him,  :uij 
that  the  farm  of  defendant  in  error  was  referred  to  at  the  time, 
and  that  Ross'  reply  was  to  a  question  asked  by  witness, 
whether  defendant  in  error  was  about  to  redeem  his  property. 
Garner  swears  that  Ross  and  Demoss  came  to  him  to  get  a 
deed  prepared,  conveying  the  premises ;  that  Ross  stated  that 
he  had  received  of  Demoss  two  colts  and  a  cow,  and  there  were 
but  thirty  or  thirty-five  dollars  due  on  the  debt ;  that  he  pre- 
pared a  deed,  but  when  he  found  Ross  soon  after,  he  was  not 
in  a  condition  to  execute  the  deed ;  and  it  appears  that  all  of 
these  declarations  and  admissions  were  made  by  Ross  after  the 
sale  of  the  premises,  and  they  had  been  conveyed  to  him. 

The  evidence  shows,  that,  when  the  deed  was  presented  to 
Ross  to  execute,  he  refused,  saying  to  Garner  that  he  had  kept 
him  drunk  for  three  weeks  to  get  him  to  execute  it,  but  he  did 
not  intend  to  do  it ;  that  he  intended  the  place  for  his  son. 
Lucy  Robinson  testified  that  Ross  had  been  beastly  drunk  for 
two  weeks  before  his  death.  Mrs.  Mary  Haner  testified,  that 
defendant  in  error  came  to  Ross'  house  just  before  he  died,  and 
wanted  to  know  where  he  should  put  the  rent  corn.  John 
Wood,  a  brother  of  Daniel  J.  Wood,  swears  that  he  heard  a 
conversation  between  Ross  and  defendant  in  error  in  the  sum- 
mer of  1860,  during  harvest,  in  which  Ross  claimed,  that  he 
had  proceeded  according  to  law  in  selling  the  property ;  that 
he  said  to  defendant  in  error  that  he  had  time  enough  to  pay 
up  the  debt  but  had  failed.  Gorbet  testified,  that  he  heard 
defendant  in  error  conversing  with  Ross,  and  wanted  more 
time  to  pay  a  mortgage  on  his  land,  and  Ross  replied  he  needed 
money  and  did  not  see  how  he  could  extend  the  time  for  pay- 
ment. That  after  Ross  died  he  heard  defendant  in  error  say  he 
owed  Ross  about  three  hundred  dollars,  and  it  might  lead  to 
trouble. 

William  Wood  testifies  that  he  was  present  when  Garner 
presented  the  deed  for  Ross  to  execute,  and  he  refused,  saying 
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he  would  not  until  the  money  was  paid ;  that  only  about  thirty 
dollars  had  been  paid,  and  from  tliree  to  four  hundred  dollars 
was  still  due.  That  this  was  just  before  Ross'  death.  That 
defendant  in  error  said  to  him  after  Ross'  death  that  he  owed 
him  $300,  and  had  not  got  the  matter  arranged.  Funk  testi- 
fies that  he  went  with  Ross,  to  see  defendant  in  error  to  buy 
some  colts,  but  he  regarded  the  price  too  higli  and  refused  to 
take  them. 

In  so  much  conflict  in  testimony,  it  is  hard  to  determine  witli 
absolute  certaint}^  as  to  what  is  proved.  But,  upon  a  careful 
examination  of  all  that  is  in  the  record,  we  are  strongly 
impressed  with  the  belief  that  the  weight  is  decidedly  in  favor 
of  the  continuance  of  the  mortgage  and  its  ultimate  payment 
by  defendant  in  error.  It  is  a  familiar  maxim  in  equity,  that 
once  a  mortgage  always  a  mortgage  until  foreclosed,  or  barred 
in  some  other  mode.  And,  when  we  lind  a  mortgagee  selling 
under  a  power,  and  his  son  becoming  the  purchaser  at  the  sale 
and  soon  after  conveying  to  the  mortgagee,  and  no  purchase 
money  shown  to  have  passed  on  either  occasion,  the  inference 
would  not  be  a  strained  or  unreasonable  one,  that  it  was  in  fact 
a  purchase  by  the  mortgagee.  And  if  so,  he  could  not  make  a 
binding  purchase  at  his  own  sale.  Here  seems  to  have  been 
a  propert}^  sold,  worth  at  the  time  from  two  to  three  thousand 
dollars  or  more,  for  but  little  if  any  more  than  three  hundred 
and  fifty  dollars ;  and  that,  too,  to  his  son,  who,  within  two 
months  and  about  a  half,  reconveys  to  his  father. 

If  Ross,  through  his  son,  purchased  the  land  when  he  offered 
it  under  the  mortgage,  the  sale  was  inoperative,  and  did  not 
change  the  relations  of  the  parties.  We  think  it  may  be  safely 
inferred  that  such  was  the  fact  from  the  course  that  was  adopted. 
And  we  think  that  Ross  so  regarded  it,  or  why  afterward  receive 
the  two  colts  and  the  cow  on  this  debt.  Yomans  states,  he 
admitted  to  him  that  he  had  received  them  on  the  debt.  From 
this  no  other  inference  can  be  drawn  than  Ross  regarded  and 
treated  it  as  a  mortgage  even  after  the  sale,  and  received  a 
payment  on  the  claim,  and  it  is  but  equitable,  to  carry  out  his 
understanding  of  the  matter  by  permitting  Demoss  to  redeem. 
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By  receiving  payments  on  the  debt  after  the  sale.  E.oss  gave 
character  to  the  transaction  and  stamped  it  a  mortgage,  and 
equity  will  so  treat  and  enforce  it. 

Under  such  circumstances  we  may  well  suppose  the  mort- 
gagee would  not  have  the  conscience  to  claim  the  land  in  fec^ 
but  that  he  would  use  his  changed  position  to  hasten  the  pay- 
ment of  the  mortgage  debt.  Hence  his  repeated  admissions 
of  its  still  being  a  mortgage,  and  his  treating  the  rents  as  a 
payment  on  the  debt.  All  seem  to  concur,  the  witnesses  of 
plaintiffs  in  error  as  well  as  the  others,  that  Ross,  up  to  within 
a  few  days  of  his  death,  claimed  that  defendant  in  error  was- 
owing  him.  And  there  is  no  evidence  in  this  record  that  any 
other  indebtedness  ever  existed  between  them  but  this  mort- 
gage debt. 

It  appears  that  he  went  to  purchase  the  colts,  and  although 
he  did  not  buy  them  at  that  time,  still  he  subsequently  said  he 
had  bought  them.  The  fact  that  he  had  previously  proposed 
to  purchase  the  colts  renders  his  declaration  that  he  had,  rea- 
sonable, and  it  is  highly  probable  it  was  true.  And  the  fact 
that  defendant  in  error  went  to  Ross  to  learn  where  he  should 
deliver  the  rent  corn  does  not  conflict  with,  but  is  entirely 
consistent  with,  the  testimony  of  Yomans,  who  says  Ross  stated' 
he  had  received  the  colts  and  a  cow,  and  that  the  rent  of  tlie 
ensuing  fall  would  pay  the  debt.  It  is  true,  the  testimony 
of  witnesses,  that  defendant  in  error  admitted  after  Ross'  death 
that  he  was  owing  $300  on  the  mortgage,  is  wholly  irrecon- 
cilable with  the  evidence  of  witnesses  that  Ross  admitted  that 
all  but  $30  or  $35  had  been  paid.  In  such  a  conflict  the  only 
course  is  to  reject  such  portion  as  seems  to  be  unworthy  of 
belief.  The  circuit  judge  has  better  means  of  determining 
which  class  of  witnesses  are  the  most  worthy  of  credit,  than 
we  possess.  In  this  case  he  has  given  credit  to  the  testimony 
of  Ihe  witnesses  of  defendant  in  error,  and  we  are  unable  tc 
Bee  that  he  erred  in  that  conclusion. 

The  decree  of  the  court  below  must  be  affirmed. 

Decree  affirmed. 
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Daniel  R.  Brandt 

V. 

William  Y.  Daniels. 

Chattel  moetgages — when  a  mortgagee  tcill  he  deemed  to  have  waived  Ids 
right  to  the  property  —  as  against  a  subsequerit  purchaser  for  value  —  without 
notice.  D,  a  mortgagee  of  chattels,  consented  to  their  sale  by  H,  the  mortga- 
gor, to  Gr  and  H,  who  took  possession  of  the  property,  verbally  agreeing  with 
D  to  pay  the  mortgage  debt  within  a  specified  time.  Afterward,  G  and  H 
mortgaged  the  property  to  B,  who,  upon  his  debt  maturing,  foreclosed  his 
mortgage  and  bought  in  the  property.  Held,  in  an  action  of  trover  by  D 
against  B,  that  B  was  entitled  to  the  property,  D  having  waived  his  mortgage 
as  against  B,  who  was  a  subsequent  purchaser  for  value,  without  notice. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
Ekastus  S.  Williams,  Judge,  presiding. 

The  facts  in  this  case  are  fully  stated  in  the  opinion. 

Mr.  G.  W.  Brandt,  for  the  appellant. 

Messrs.  Stores  &  Johnston,  for  the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the 
Court : 

This  was  an  action  of  trover  for  certain  chattels.  The  case 
was :  one  Yan  Osten  executed  a  mortgage  to  Daniels  on  chat- 
tels of  the  description  of  those  in  controversy,  to  secure  a  debt. 
Yan  Osten,  with  the  knowledge  and  consent  of  Daniels,  sold 
the  chattels  to  one  Harpel,  he  (Harpel)  giving  a  new  mortgage 
thereon  to  Daniels.  Parties  acting  in  the  firm  name  of  Galla« 
gher  &  Hunter  proposed  to  purchase  the  property  from  Harpel, 
and  were  informed,  by  the  record,  of  the  mortgage  to  Daniels. 
They  concluded  the  purchase  from  Harpel  with  Daniels'  con- 
sent, he  (Daniels),  without  taking  a  new  mortgage  from  Galla- 
gher &  Hunter,  relying  upon  their  verbal  promise  to  pay  him 
the  debt  due  by  the  mortgage  in  ninety  days.  Gallagher  & 
Hunter  took  possession  of  the  chattels  and  of  the  leased  prop- 
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ei'ty  in  which  they  were,  made  alterations  in  them  and  mixed 
them  up  with  other  similar  chattels  greatlj"  exceeding  them  in 
value,  and,  on  the  strength  of  their  possession  and  open  owner- 
ship, contracted  a  large  debt  with  Brandt,  he  (Brandt)  having 
no  personal  knowledge  of  any  incumbrance  on  the  property, 
they  assuring  him  it  was  entirely  unincumbered. 

The  debt  not  being  paid  at  maturity,  Brandt  foreclosed  his 
mortgage  and  bought  in  the  property.  Daniels  made  a  de- 
mand on  him  for  it,  and  on  refusal  brought  his  action  of 
trover,  and  recovered  a  judgment  for  $250. 

The  question  is,  who  had  the  best  right  to  these  chattels? 

We  are  of  the  opinion,  that,  by  the  consent  of  Daniels  to  the 
sale  by  Harpel  to  Gallagher  &  Hunter,  and  the  transfer  of 
possession  to  them,  on  their  parol  promise  to  pay  him  in  ninety 
days,  Daniels  waived  his  mortgage  as  against  Brandt,  who  was 
a  subsequent  purchaser  for  value,  without  notice. 

The  instructions  which  the  court  gave  for  plaintiff  contra- 
vening this  principle  were  wrong,  and  the  court  should  have 
given  the  following  instruction  asked  by  defendant : 

"  If  the  jury  believe,  from  the  evidence,  that,  when  Harpel 
and  Gallagher  &  Hunter  were  negotiating  a  sale  of  the  chat- 
tels mentioned  in  the  declaration,  Daniels  was  informed  of 
said  negotiation,  and  assented  to  the  sale  of  said  property  tO' 
Gallagher  &  Hunter,  and  took  their  verbal  promise  to  pay  the 
mortgage  from  Harpel  in  ninety  days,  and  suffered  the  said 
chattels  to  remain  in  the  possession  of  Gallagher  &  Hunter, 
without  any  other  conveyance  or  mortgage  being  given,  and 
that  D.  R.  Brandt  &  Co.  sold  goods  to  said  Gallagher  & 
Hunter  on  credit,  while  so  in  possession  of  said  chattels  and 
that  Brandt  took  possession  of  said  chattels  under  a  mortgage 
on  said  goods,  and  other  goods,  to  secure  the  payment  of  said 
debt,  then  the  jury  are  instructed  that  the  plaintiff,  Daniels, 
would  be  estopped  from  setting  up  said  mortgage  from  Harpel 
against  the  defendant,  and  the  law  on  that  point  is  for  the 
defendant,  and  the  jury  should  find  him  not  guilty,  unless  he 
bad  actual  notice  of  the  mortgage  from  Harpel  to  the  plaintiff." 
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This  is  not  like  the  case  of  Van  Pelt  v.  Kniglit  et  al.,  19  111. 
535,  cited  by  appellee,  as  there  the  first  mortgagee  had  taken 
possession  of  the  property  under  his  mortgage,  while  here  it 
iiad  been  been  delivered  to  the  purchasers  with  the  consent  of 
the  first  mort2:ao;ee.  Brandt  had  every  rio'ht  to  believe  Gallao-her 
&  Hunter  Avere  the  real  owners  of  the  property,  and  was 
not  bound  to  notice  any  mortgage  Harpel  may  have  executed 
to  Daniels.  They  got  it  by  fair  purchase,  took  it  into  their 
possession,  and  were  clothed,  with  Daniel's  consent,  with  one 
of  the  strongest  indicia  of  ownership,  and  if  Daniels  has 
suffered  a  loss,  it  was  by  his  own  procurement.  It  may  be  likened 
to  an  absolute  sale  of  the  property  by  Daniels  to  Gallagher 
&  Hunter,  land  a  delivery  of  possession.  In  the  case  of 
Brundage  v.  Camp^  21  111.  330,  it  was  held,  a  conditional  sale 
with  an  absolute  delivery,  entitled  the  second  purchasers  of 
the  property  to  hold  it  against  a  replevin  brought  by  the  first 
vendor. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 

remanded. 

Judgment  revised. 


John  J.  Schwartz 

V. 

Thomas  E.  Gtilmoee. 

1.  Negligence  —  controlling  principle  in  actions  for.  The  law  whicli 
governs  in  actions  for  negligence,  rests  upon  the  principle,  that  every  person 
must  so  use  liis  own  property  as  not  to  injure  his  neighbor,  and  if  he  fails  so 
to  do,  through  the  want  of  reasonable  care  or  skill  on  the  part  of  himself,  or 
his  servants,  he  is  liable  for  the  injuries  thereby  sustained. 

2.  Same — lidbility  of  owner  of  building — for  negligence  of  contractor.  S., 
the  owner  of  certain  premises,  contracted  with  D.  to  erect  a  building  thereon, 
and  by  the  terms  of  the  contract  D.  was  required  to  perform  his  work  under 
the  supervision  and  direction  of  B.,  the  architect,  who  was  declared  to  be  the 
superintendent  of  S.,  S.  reserving  the  right  to  change  the  plan  of  the  work. 
Held,  that  S.  could  not  be  considered  as  having  surrendered  to  D.  the  entire 
control  over  the  work  and  premises,  so  as  to  relieve  himself  from  liability  foi 
injuries  occasioned  by  the  negligence  of  D. 
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3.  Same.  And  in  sucli  case,  where,  before  tlie  completion  of  tlie  building,  a 
portion  of  the  walls  fell,  whereby  an  injury  was  inflicted  upon  the  person  and 
property  of  a  party  living  adjacent  thereto  ;  and,  during  the  morning  preceding 
the  night  when  the  accident  occurred,  the  owner  was  informed  that  the  walls 
were  leaning,  and  he  took  no  precautions  on  that  day  to  avert  the  danger, — 
held,  that  his  liability  for  damages  could  not  be  made  to  depend  merely  upon 
the  fact,  that,  after  his  attention  had  been  called  to  the  condition  of  the 
walls,  he  did  nothing  to  secure  them,  unless  the  danger  Idas  so  obvious 
that  a  prudent  man,  the  safety  of  whose  person  and  property  depended  on 
the  security  of  these  walls,  would  have  taken  immediate  steps  to  have  secured 
them. 

4.  Same.  Nor  in  such  case,  could  tlie  architect,  who  was  the  superintend- 
ent of  the  owner,  having  control  of  the  work,  relieve  his  principal  from  lia- 
bility, by  directing  the  proper  bracing  to  be  put  in.  It  was  his  business  to  see 
that  it  was  done. 

Writ  of  Error  to  the  Superior  Court  of  Chicago. 

The  facts  in  this  case  are  fully  stated  in  the  opinion. 

Messrs.  Fuller  &,  Shepard,  for  the  plaintiff  in  error. 

Messrs.  Garrison  &  Blanchard,  for  the  defendant  in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

In  July,  1866,  Schwartz,  the  plaintiff  in  error,  commenced 
the  erection  of  a  brick  building  in  the  city  of  Chicago,  twenty- 
five  feet  in  width,  one  hundred  and  twenty  feet  in  depth,  and 
four  stories  in  height.  On  the  night  of  Sunday,  the  21st  of 
October,  1866,  the  rear  and  two  side  walls  having  been  carried 
to  their  full  height,  the  greater  part  of  the  side  walls  fell  during 
a  heavy  gale  of  wind,  and  crushed,  in  their  fall,  the  house  of 
the  defendant  in  error  which  stood  near.  He  had  a  barber's 
shop  in  the  house  and  lived  in  it.  His  wife  was  killed,  he  was 
severely  injured,  and  all  his  property  in  the  house  was  destoyed. 
He  brought  an  action  against  Schwartz,  and  recovered  a  verdict 
and  judgment,  to  which  Schwartz  has  prosecuted  a  writ  of  error. 

This  suit  is  based  on  the  theory  that  the  plan  of  the  building 
was  defective,  and  that  the  walls  were  hastily  and  carelessly 
erected  with  the  consent  and  sanction  of  Schwartz.  It  is  insisted, 
on  the  other  hand,  that  the  plan  was  unobjectionable,  and  that 
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SO  fiir  as  there  was  any  want  of  care  or  skill  in  the  erection  of 
tlie  walls,  Schwartz  was  not  responsible.  A  plan  had  been  pre- 
pared by  an  architect  and  adopted  by  Schwartz,  and  he  had 
entered  into  a  contract  with  one  Daegling  to  erect  the  walls  in 
conformity  with  the  plan,  and  under  the  superintendence  of 
the  architect. 

The  law  which  governs  cases  of  this  character  is  not  doubt- 
ful, though  not  always  easy  of  application.  It  rests  upon  the 
principle,  that  every  man  must  so  use  his  own  property  as  not 
to  injure  his  neighbor,  and  if,  through  the  want  of  reasonable 
care  or  skill  on  the  part  of  himself  or  his  servants,  he  fails  to 
do  so,  he  must  respond  in  damages.  This  court  held,  how- 
ever, in  the  case  of  Scammon  v.  The  City  of  Chicago,  25  111. 
424,  that  the  owner  of  property  who  has  contracted  with  a 
builder  to  erect  a  building  upon  it,  is  not  liable  for  the  negli- 
gence of  the  contractor  or  his  servants,  where  entire  possession 
has  been  surrendered  to  him,  and  he  proceeds  with  his  work 
according  to  his  own  judgment,  and  is  not  subject  to  the  con- 
trol or  interference  of  the  owner.  We  have  no  doubt  of  the 
correctness  of  that  rule,  and  are  not  disposed  to  depart  from  it. 
But  the  case  before  us  is  not  of  that  character.  Here,  although 
Daegling  was  erecting  the  walls  under  a  contract,  he  was,  by 
its  terms,  to  carry  forward  the  work  under  the  control  of  the 
superintendent,  and  "  to  remove  all  improper  work  or  mate- 
rials upon  being  directed  so  to  do  by  the  superintendent,"  to 
whose  judgment,  both  as  to  work  and  materials,  he  agreed  to 
submit,  and  whose  acts  the  owner  agreed  to  recognize.  The 
owner  also  reserved  the  right  to  change  his  plan,  and  the 
architect  was  declared  to  be  the  superintendent  for  the  owner. 

With  these  provisions  in  the  contract  it  can  not  be  said  the 
owner  had  so  far  given  to  the  contractor  all  control  over  the 
work  and  the  premises  as  to  be  relieved  himself  of  all  responsi- 
bility, and  the  first  instruction  for  the  plaintiff,  to  which  excep- 
tion is  taken,  was,  therefore,  unobjectionable. 

We  are  of  opinion,  however,  that  the  second  instruction,  as 
given  for  plaintiff,  was  calculated  to  mislead  the  jury.  It 
appears  that  on   Sunday,  the  day  before  the  building  fell,  the 
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occupant  of  a  house  on  the  south  side  of  this  buikling,  the 
windows  of  which  had  been  darkened  by  the  new  walls  built 
close  upon  them,  discovered  that  more  light  entered  at  these 
windows,  and  hence  concluded  the  walls  of  the  new  building- 
wer©  settling,  and  leaning  to  the  north.  In  the  course  of  the 
day  he  called  the  attention  of  Schwartz  to  this,  and  there  was 
some  conversation  and  speculation  among  the  bystanders  as  to 
whether  the  walls  really  leaned.  Schwartz  had  not  observed 
it  until  the  witness  called  his  attention  to  it.  One  bystander 
thought  they  leaned  two  inches,  another  three,  and  a  third 
gave  it  as  his  opinion  that  it  would  do  no  harm.  Schwartz 
said  he  would  see  his  architect  and  have  it  made  right.  On 
these  facts  the  court  gave  the  following  instruction  : 

"  If  the  jury  believe,  from  the  evidence,  that  the  defendant 
had  the  possession  and  control  of  the  premises  Mdiich  the 
bnilding  was  on,  and  was  present  on  Sunday,  previous  to  the 
falling  of  his  building,  and  was  informed  that  the  walls  then 
up  were  leaning  over  and  in  danger  of  falling;  if,  in  fact,  they 
were  so  leaning  and  in  danger,  and  that  thereafter  the  defend- 
ant had  a  sufficient  time  to  have  secured  the  walls  and  prevented 
the  accident,  or  to  have  caused  his  mason  to  have  done  so,  then 
the,  defendant  is  liable  for  the  injury  done  the  plaintiff  in  con- 
sequence of  the  falling  building,  notwithstanding  the  defendant 
may  have  employed  Daegling  to  erect  his  walls  under  a  special 
agreement,  subject  to  the  same  qualification  as  to  the  knowl- 
edge of  the  danger,  by  the  plaintiff,  as  in  the  plaintiff's 
instruction  just  given." 

This  instruction  proceeds  upon  the  theory,  that  Sehwarz  was 
liable,  in  the  contingency  named  in  the  instruction,  independ- 
ently of  all  question  as  to  the  character  of  the  plan  or  the 
manner  of  its  execution.  Even  if  he  had  been  chargeable 
with  no  fault  up  to  that  time,  this  instruction  makes  him  liable 
for  all  damages  for  failing  to  secure  the  walls  in  case  he  had 
time  to  do  so  after  his  attention  was  called  to  their  condition. 
But,  it  is  clear,  that  would  depend,  not  on  the  fact  that  the 
walls  were  really  leaning  and  in  danger  of  falling,  and  that 
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his  observation  was  called  to  them,  but  on  the  fact  whether 
their  condition  was  such  as  to  excite  the  apprehensions  of  a 
reasonable  and  prudent  man  ;  such,  in  short,  that  a  reasonable 
and  prudent  man  would  have  taken  immediate  steps  for  the 
security  of  his  own  person  and  property,  if  exposed  in  the 
mean  time  to  the  same  danger  with  that  of  the  plaintiff. 
The  distinction  in  this  case  is  very  material.  The  jury,  on 
reading  this  instruction,  would  say  :  "  The  building  was  really 
in  danger,  for  it  fell  the  next  night ;  there  is  no  dispute  but 
that  his  attention  was  called  to  it ;  and,  as  he  did  nothing  to 
arrest  the  danger,  we  must,  under  this  instruction,  find  him 
guilty." 

Yet  he  is  not  liable  on  this  ground  unless  he  omitted  a  duty, 
and  the  law  requires  of  the  owners  of  property,  not  an  absolute 
and  perfect  knowledge  of  all  dangers  that  may  arise  to  others 
from  a  particular  use  or  condition  of  such  property,  not  that 
they  shall  be  insurers  to  all  the  world  against  injury  in  any 
contingenc}^,  but  only  that  they  shall  exercise  the  same  intelli- 
gence, prudence  and  care,  in  regard  to  their  property  for  the 
security  of  others,  that  prudent  men  would  do  for  their  own. 
This  instruction,  then,  should  have  been  so  modified,  that  the 
jury  would  not  have  understood  the  liability  of  Schwartz  to  be 
settled  by  the  mere  fact  that  his  attention  was  called  to  the 
walls  on  Sunday,  and  that  they  were,  in  fact,  leaning,  however 
difficult  of  perception  their  inclination,  and  however  slight  the 
appearance  of  danger.  They  should  have  been  told,  in  connec- 
tion with  this  instruction  as  asked,  that  he  was  not  liable  merely 
on  the  ground  that  he  did  nothing  on  Sunday  to  secure  the 
walls,  unless  the  danger  was  so  obvious  that  a  reasonable  and 
prudent  man,  the  safety  of  whose  person  and  property  depended 
upon  these  walls,  would  have  taken  immediate  measures  on 
that  day  to  have  secured  them. 

The  counsel  for  plaintiff  in  error  insist,  that  the  court  erred 
in  refusing  a  portion  of  the  instructions  asked  hj  them.  .  We 
are  of  the  opinion,  however,  that  it  gave  all  to  which  they 
were  justly  entitled.  The  jury  were  told,  if  the  injury  happened 
only  in  consequence  of  the  negligence  or  want  of  skill  of  the 
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<3on tractors,  and  that  Schwartz  neither  directed  nor  sanctioned 
such  manner  of  doing  the  work,  nor  had  control  of  the  premises, 
he  would  not  be  liable.  The  same  instruction,  with  the  import- 
ant word  07ily  omitted,  was  properly  refused,  because,  even  if  the 
negligent  manner  of  doing  the  work  was  the  proximate  cause 
of  the  fall,  yet,  if  the  plan  was  essentially  defective,  and  such 
defect  contributed  to  the  accident,  the  owner  as  well  as  the 
contractor  would  be  liable.  The  11th,  12th  and  13th  instruc- 
tions were  properly  refused,  because,  if  the  architect  had  con- 
trol of  the  work,  and  knew  the  walls  were  unsafe  from  want 
of  bracing,  he  could  not  relieve  his  principal  from  responsibility 
by  merely  directing  the  bracing  to  be  done.  He  should  have 
seen  that  it  was  done. 

As  this  case  is  to  go  before  another  jury,  we  have  abstained 
from  all  comment  on  the  evidence,  and  reverse  the  judgment 
for  the  error  in  the  second  instruction  for  the  plaintiff. 

Judgment  reversed. 


E.   W.    DUTCHER 

V. 

Charles  H.  Beckwith. 

1.  Patmbnt  —  agency.  Where  a  person  makes  a  payment  to  a  third  person 
on  an  account  due  another,  he  is  bound  to  know  that  the  person  to  whom  he 
pays  is  authorized  to  receive  it. 

2.  The  sending  of  a  copy  of  an  account  by  a  creditor  through  the  post-office 
to  a  third  party,  of  itself,  does  not  constitute  the  latter  an  agent  for  the  collec- 
tion of  the  claim. 

Appeal  from  the   Superior  Court  of  Chicago;   the  Hon. 
Joseph  E.  Gaky,  Judge,  presiding. 

The  facts  sufficiently  appear  in  the  opinion. 

Messrs.  Stores  &  Johnston,  for  the  appellant. 

Messrs.  Tylek  &  Hebbard,  for  the  appellee. 
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Mr.  Justice  "Walkek  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  by  Charles  H. 
Beckwith,  in  the  Superior  Court  of  Chicago,  against  Elisha  W. 
Dutcher,  to  recover  the  price  of  a  bill  of  groceries  delivered  to 
him.  It  appears  that  F.  W.  Dutcher,  appellant's  .brother, 
acting  as  his  agent,  went  to  appellee's  store  in  Chicago  with 
one  Aaron  "W.  Pitts,  a  customer  of  appellee,  and  purchased  for 
appellant  a  bill  of  groceries  amounting  to  $149.40,  and  Pitts 
guaranteed  the  payment.  The  goods  were  charged  to  appel- 
lant on  the  books  of  appellee,  and  the  agent  saw  the  entry 
made.  It  appears  that  Pitts  purchased  of  appellee  a  bill  of 
goods  at  the  same  time  appellant  received  his  goods. 

Soon  after  the  sale,  Pitts  received  the  two  bills  for  the  goods, 
inclosed  to  him  in  an  envelope,  one  for  his  and  the  other  for 
appellant's  goods.  Soon  after  the  bills  were  received,  Dutcher 
was  at  Pitts'  hotel,  in  Dixon,  when  the  latter  handed  the 
former  the  bill  for  his  goods,  and  stated  to  him  that  it  h^d 
been  sent  to  him  for  collection.  Appellant  paid  the  amount 
of  the  bill  to  Pitts.  It  appears  that  the  envelope  contained 
nothing  but  the  two  bills.  Tlie  case  was  tried  by  the  court, 
a  jury  having  been  waived  by  consent  of  parties.  The  court 
found  the  issues  for  plaintiff  below.  A  motion  for  a  new  trial 
was  entered,  and  was  overruled  by  the  court,  and  judgment 
was  rendered  against  defendant,  and  he  brings  the  case  to  tliia 
court  to  reverse  the  judgment. 

There  is  no  pretense,  that  appellee  ever  conferred  upon  Pitts 
any  other  authority  to  collect  the  debt  than  by  sending  the  bill 
for  appellant's  goods  to  him.  But  appellant  insists,  that  the 
mere  delivery  of  the  bill  through  the  post-office,  constituted 
him  his  agent  for  the  collection  of  his  debt,  without  other  or 
more  ample  authority.  And  the  case  is  likened  to  the  payment 
of  money  by  the  maker  of  a  bond,  bill  or  note,  to  the  holder, 
when  it  will  be  presumed  that  he  had  authority  to  receive  the 
money,  and  the  owner  of  the  instrument  will  not  be  permitted 
to  question  his  authority. 

According  to  commercial  usage,  such  instruments  are  bought 
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and  sold  by  mere  delivery,  so  as  to  vest  in  such  a  holder  the 
beneficial  interest.  Hence,  the  mere  possession  of  such  instru- 
ments is  evidence  of  ownership  of  the  beneficial  interest.  It 
therefore  follows,  that  a  payment  to  any  holder,  without  notice 
that  it  is  wrongful,  will  protect  the  maker.  But  it  is  not  so 
with  mere  accounts.  The  fact,  that  a  person  has  the  copy  of 
an  account  against  another  person  is  no  evidence  that  he  is  the 
owner,  nor  is  it  any  evidence  of  authority  to  collect  it. 

It  is,  however,  asked,  why  did  appellee  send  this  bill  to  Pitts, 
if  he  did  not  intend  he  should  collect  it,  as  his  agent  ?  It 
seems  to  us,  the  answer  is  obvious.  Pitts  had  gnaran teed  the 
payment,  and  appellee,  no  doubt,  intended  it  as  a  notice  to  him, 
that  the  time  for  payment  had  elapsed,  and  that,  if  he  desired 
to  discharge  himself  from  liability  for  its  payment  as  guaran- 
tor, he  should  see  to  it  that  it  was  paid.  No  reason  is  per- 
ceived, why  either  Pitts  or  appellant  should  have  supposed, 
that  the  mere  possession  of  the  bill  could  confer  authority  to 
collect  the  money.  It  was  appellant's  duty  to  know  that  the 
person  to  whom  he  paid  the  money  had  authority  to  receive  it. 
Failing  to  do  so,  the  payment  was  at  his  own  risk.  We  per- 
ceive no  error  in  this  record,  and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 


Daniel  Valentine  et  al, 

V. 

Heney  Fish. 

1.  Usury — a  purchaser  of  a  contract  tainted  with — when  may  contest  it  at 
usurious.  The  owner  of  land  who  has  given  a  usurious  mortgage  upon  it, 
may  sell  or  mortgage  it  to  another  generally,  and  give  to  such  purchaser  or 
mortgagee,  by  express  agreement,  the  same  right  to  contest  its  validity  as  he 
himself  had. 

3.  Same  —  when  validity  of  usurious  contract  affl/rmed.  But,  where  the  sale 
or  mortgage  is  made  subject,  in  express  terms,  to  a  previous  usurious  mortgage, 
the  purchaser  or  subsequent  mortgagee  cannot  question  the  validity  of  the 
prior  mortgage. 
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3.  Parties  —  in  cliancery  —  wlio  may  he.  In  chancery  proceedings,  a  per- 
son, who,  although  at  the  time  of  the  filing  of  the  bill,  may  not  have  had  a 
present  existing  pecuniary  iuterest,  but  whose  rights  may  and  would  be 
affected  by  a  decree  in  conformity  to  the  prayer  of  the  bill,  may  properly 
become  a  party  complainant  in  such  suit,  although  it  may  not  be  strictly 
necessary  that  he  should  be  made  a  party. 

Appeal  from  the  Circuit  Court  of  Will  county ;  the  Hon, 
Sidney  W.  Harris,  Judge,  presiding. 

The  facts  in  the  case  are  fully  stated  in  the  opinion. 

Mr.  Eugene  Canfield,  for  the  appellants. 

Messrs.  Goodspeed,  Snapp  &  Knox,  for  the  appellee. 

Mr.  Chief  Justice  Beeese  delivered  the  opinion  of  the 
Court : 

This  Avas  a  bill  in  chancery,  exhibited  in  the  Will  Circuit 
Court,  by  Daniel  Valentine,  Archibald,  Jesse  and  Edward 
McAllister,  against  Henry  Fish,  to  compel  him  to  deliver  up  to 
be  canceled  a  certain  mortgage  and  notes  which  the  McAllis- 
ters had  theretofore  executed  to  the  defendant  to  secure  a  loan 
of  $5,000  made  by  the  defendant  to  them,  on  the  allegation 
that  the  loan  w^as  at  usurious  interest,  and  that  the  whole  debt, 
exclusive  of  the  usury,  had  been  fully  paid.  Valentine's  right 
to  join  in  the  bill  of  complaint  is  based  on  the  fact,  that  he  has 
purchased  the  equity  of  redemption  by  deed,  and  that  the 
mortgage  is  an  apparent  incumbrance  on  his  title  to  the  extent 
of  $3,300,  as  claimed  by  the.  defendant,  when  he  alleges  the 
fact  to  be  that  the  whole  amount  justly  due,  with  interest,  does 
not  exceed  the  sum  of  $500,  which  he  brings  into  court  for  the 
defendant. 

The  loan  by  the  defendant  to  McAllister  was  for  three  years, 
and  a  note  executed  for  $5,000,  with  interest  at  ten  per  cent. 

The  mode  of  conducting  the  business  was  this :  Archibald 
McAllister  applied  to  the  defendant  for  a  loan  of  $5,000,  and 
it  was  agreed  between  them  that  defendant  would  loan  him 
that  sum  for  three  years,  provided  McAllister  would  pay  inter  ■ 
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est  at  the  rate  of  fifteen  per  cent  per  annum,  and  should  pro- 
cure his  co-appellant,  Edward  McAllister,  to  give  his  note  for 
the  amount,  payable  at  the  time  stated,  to  the  order  of  defend- 
ant, at  his  office,  in  Joliet,  with  interest  annually  at  the  rate 
of  ten  per  cent,  and  should  also  procure  his  other  co-appellant, 
Jesse  McAllister,  to  become  security  in  this  mode ;  that  Archi- 
bald McAllister  and  Jesse  McAllister,  wlio  were  then  partners 
under  the  name  of  McAllister  &  Co.,  should,  under  the  firm 
name,  sign  the  note  as  security,  which  note  Archibald  would 
procure  Edward  McAllister  to  secure  by  mortgage  upon  lands 
described  therein,  and  which  Edward  McAllister  then  owned, 
and  that  Archibald  should  procure  Edward  McAllister  to  give 
his  three  promissory  notes  for  $250  each,  payable  to  the  order 
of  defendant  in  one,  two  and  three  years  from  date,  and  should 
also  procure  Jesse  McAllister  to  become  security  thereon  in  the 
same  manner  as  upon  the  $5,000  note. 

The  agreement  was  fully  carried  out,  and  the  notes  and 
mortgage  duly  executed  and  delivered  to  the  defendant.  This 
was  on  the  18th  of  October,  1856. 

On  the  9th  of  May,  1857,  Edward  McAllister  sold  and  con- 
veyed the  premises  to  Myron  Y.  Hall ;  Nov.  19,  1857,  Hall 
sold  and  conveyed  to  Charles  L.  Hoyt  and  appellant  Yalentine  ; 
June  11,  1861,  Charles  L.  Hoyt  and  wife  sold  and  conveyed 
his  interest  to  Charles  Hoyt ;  and  on  February  10,  1862,  Hoyt 
sold  and  conveyed  to  Yalentine. 

It  is  averred  in  the  bill,  that,  while  Hall  was  owner,  on  tho 
18th  of  October,  1857,  he  paid  to  the  defendant,  on  this  loan, 
$500,  and  the  McAllisters,  on  the  same  day,  paid  and  took  up 
the  first  note  for  $250  ;  that  on  the  18th  of  October,  1858,  Hall 
paid  on  the  loan  $500;  on  October  12,  1859,  $1,500;  and  on 
the  18th  of  the  same  month,  1860,  $400  ;  that  on  the  18th  of 
October,  1861,  Charles  Hoyt  and  Yalentine  paid  on  the  loan, 
$1,400  ;  on  March  28, 1862,  Yalentine  paid  thereon,  $1,000 ; 
and  on  the  9th  of  December,  1862,  $250,  —  all  paid  to  the 
defendant;  and  that  on  the  16th  of  September,  1863,  the  com- 
plainants tendered  the  defendant  $500,  lawful  money,  as  the 
balance  of  the  loan  remaining  due  and  unpaid,  exclusive  of  the 
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■Qsurious  interest,  and  calculating  the  interest  at  six  per  cent 
per  annum,  and  demanded  that  the  notes  should  be  surrendered 
and  the  mortgage  should  be  released  to  Valentine,  appellants 
paying  the  expenses. 

On  the  refusal  of  the  defendant  to  comply  with  this  demand, 
this  bill  was  filed,  Yalentine  having  the  consent  of  the  Mc- 
Allisters to  join  in  the  bill,  that  he  might  have  the  benefit  of 
the  defense  of  usury,  by  which  his  indebtedness  would  be 
reduced  to  the  extent  thereof. 

The  bill  prays  for  an  account  in  regard  to  the  amount  due 
defendant  secured  by  the  mortgage  ;  and  that  defendant  ma}^ 
produce  the  notes  and  mortgage  before  the  court,  and  that  all 
the  payments  that  have  been  made  upon  them  in  pursuance  of 
the  usurious  agreement,  be  applied  in  redemption  of  the  princi 
pal  and  legal  interest  on  the  loan  ;  and  upon  the  payment  of 
what  shall  be  found  due,  the  defendant  be  directed  to  release 
the  mortgage,  and  to  cancel  and  deliver  up  to  the  McAllisters 
the  notes,  and  for  an  injunction,  and  for  general  relief. 

An  injunction  was  granted,  and  on  October  4,  1864,  com- 
plainants amended  their  bill  to  meet  this  fact.  The  deeds  from 
Edward  McAllister  to  Hall  contained  this  clause,  after  the 
covenant  of  warranty :  "  Except  a  mortgage  to  Henry  Fish  for 
$5,000."  The  deed  from  Hall  to  Charles  L.  Hoyt  and  Valen- 
tine, with  full  covenants  of  warranty,  after  the  descriptive 
words,  has  this  clause :  "  This  deed  made  subject  to  a  certain 
mortgage,  made  to  Henry  Fish,  by  E.  McAllister,  upon  which 
there  still  remains  due  and  unpaid  the  sum  of  $5,000,  with 
interest  at  ten  per  cent  per  annum  from  October  18,  1860." 
The  deed  from  C.  L.  Hoyt  to  Charles  Hoyt  was  for  the  consid- 
eration of  $1,650,  with  full  covenants  of  warranty,  and,  after 
the  descriptive  words,  has  this  clause :  "  Subject  to  a  mortgage 
from  E.  McAllister  to  Henry  Fish,  dated  18th  October,  1856." 
The  deed  from  Charles  Hoyt  to  Valentine  was  a  warranty 
deed,  for  the  consideration  of  $2,000,  and  after  the  description 
of  the  land,  this  clause  is  found :  "  Subject  to  a  mortgage 
made  by  Edward  McAllister  to  Henry  Fish,  October  18,  1856, 
and  recorded  in  Joliet,  Illinois,  and  also  all  taxes." 
30  —  45Tn  III. 
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In  the  amendment  to  the  bill,  it  is  alleged,  these  words, 
"  subject  to  the  mortgage,"  etc.,  were  not  intended,  at  the  time 
the  conveyance  was  made  by  Edward  McAllister  to  Hall,  to 
subject  the  conveyance  to  the  mortgage,  but  only  to  limit  the 
liability  of  Edward  McAllister  upon  his  covenant  of  warranty  ; 
and  that  Hall  took  the  lands  described  therein,  and  all  right 
thereto,  as  fully  as  Edward  McAllister  could  convey  the  same ; 
and  that  in  the  other  deeds,  down  to  Yalentine,  those  words, 
"  subject  to,"  etc.,  were  inserted  by  mistake,  and  that  com- 
plainants did  not  know  of  their  being  there  until  after  filing 
their  bill ;  and  they  prayed  that  these  deeds  might  be  corrected 
and  construed  accordingly, 

A  motion  to  dissolve  the  injunction  was  allowed,  and  leave 
given  May  lY,  1865,  to  file  suggestion  of  damages,  which  was 
done;  but  subsequently,  on  the  14th  of  August,  1865,  the 
injunction  was  revived,  on  complainant's  motion. 

The  defendant  in  his  answer  admits  all  the  facts  in  respect 
to  the  usurious  character  of  the  transaction;  admits  that 
there  has  been  paid  on  the  note  and  mortgage  all  the  in- 
terest that  had  accrued  up  to  October  18,  1862,  and  $3,000 
to  apply  on  the  principal  sum,  alleging,  there  is  yet  due 
on  the  mortgage  $2,000,  of  principal  and  interest  thereon 
from  October  18,  1862;  he  admits  the  payment  of  the  $250 
note  first  due,  by  some  arrangement  with  McAllister,  on 
his  books,  and  that  he  delivered  up  that  note  and  the  two 
remaining  notes  each  for  that  sum,  and  received  the  McAl- 
lister new  note  for  the  amount  of  the  two  last  notes,  payable 
at  a  still  longer  time  ;  that  since  the  commencement  of  this  suit 
he  has  delivered  up  and  placed  on  file  in  this  cause,  to  be  can- 
celed, the  last  mentioned  note  for  the  last  two  years  extra 
five  per  cent  interest,  and  has  waived  and  relinquished  all 
claim  for  such  unpaid  extra  interest,  and  offers  to  rely  solely 
on  the  loan  covered  by  the  mortgage  for  the  payment  of  • 
his  claim ;  admits  a  tender  was  made,  but  as  to  the  amount  ; 
or  time  when,  he  does  not  recollect,  but  insists  it  was  for  ■ 
much  less  than  the  amount  due  on  the  mortgage;  he  denies  '■. 
the  allegations  in  the  amended    bill  as  to  the  mistakes,  and  , 
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alleges  that  the  McAllisters  have  no  interest  in  this  suit, 
and  that  Yalentine  is  the  only  real  party ;  that,  when  Ed- 
ward McAllister  conveyed  the  land  to  Hall,  the  amount  due 
on  the  mortgage  was  deducted  from  the  amount  of  the  pur- 
chase money,  and  that  Hall  took  the  premises  subject  to  the 
mortgage,  agreeing  with  McAllister  to  pay  the  same ;  insists, 
that,  in  all  the  conveyances,  they  were  expressly  made  subject 
to  the  mortgage  to  him,  and  that  the  grantees  assumed  and 
became  liable  to  pay  him  the  whole  amount  remaining  due  on 
the  mortgage ;  denies  all  combination.  A  replication  was  put 
in,  and,  by  agreement,  the  cause  was  referred  to  the  master  in 
chancery  to  take  proofs  and  make  his  report  in  writing,  and  by 
further  agreement  the  bill  was  considered  as  amended,  so  as  to 
correspond  with  the  facts  stated  by  the  defendant  in  his  answer 
in  relation  to  giving  up  the  two  notes  for  the  extra  interest, 
and  taking  a  new  note  for  the  same,  and  the  surrender  and 
liliug  this  new  note. 

Archibald  McAllister,  among  others,  was  examined  as  a  wit- 
ness for  the  defendant,  and  he  stated,  that  at  the  time  the  deed 
was  made  by  Edward  McAllister  to  Hall,  he  did  the  business, 
made  the  contract,  and  did  every  thing  except  to  execute  the 
deed ;  that  the  amount  of  the  mortgage  and  the  accrued  inter- 
est, up  to  the  day  of  sale,  was  deducted  from  the  amount  of  the 
purchase  money;  that  he  was  one  of  the  firm  of  McAllister  & 
Co.,  and  that  none  of  the  members  of  the  firm  claimed  any 
thing  from  the  event  of  this  suit ;  that  Yalentine  ofiered  him 
an  interest  in  the  suit  if  he  would  accept  it,  but  he  refused  so 
to  do  and  has  no  interest  now. 

The  greater  part  of  the  testimony  reported  by  the  master, 
lias  reference  to  the  execution  of  the  several  deeds  from  E.  Mc- 
Allister to  Yalentine,  but  no  proof  is  made  of  the  alleged  mis- 
take, and  as  to  the  tender  it  is  shown,  interest  was  calculated 
at  six  per  cent  only. 

A  decree  pro  forma  was  entered  dismissing  the  bill,  and  an 
appeal  prayed  and  allowed  to  this  court,  and  the  error  assigned 
is,  dismissing  the  bill,  and  refusing  the  relief  prayed. 

The  testimony  of  Yalentine,  taken  before  the  master,  showa 
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that  all  the  complainants  united  in  filing  the  bill.     Archibald 
McAllister  did  not  testify  to  the  contrary. 

It  is  insisted,  that  the  McAllisters  have  no  interest  in  the 
matter,  the  notes  for  the  usury  having  been  surrendered  and  all 
claim  thereon  abandoned,  and  that  it  is  a  mere  speculation  on 
the  part  of  Yalentine  to  avoid  paying  a  debt,  the  fund  for 
which,  was,  by  the  sale  to  him,  placed  in  his  hands  as  part  of 
the  purchase  price  of  the  land. 

The  doctrine  is  well  established,  that  the  owner  of  land  who 
has  given  a  usurious  mortgage  upon  it,  may  sell  or  mortgage 
the  land  to  another,  generally,  and  give  to  such  purchaser  or 
mortgagee,  by  express  agreement,  the  same  right  to  contest  the 
validity  of  the  first  mortgage  as  he  had  himself.  But  he  may 
affirm  the  validity  of  the  usurious  mortgage  by  selling  only  the 
equity  of  redemption  in  the  mortgaged  premises,  or  by  selling 
or  mortgaging  the  land,  subject  in  express  terms  to  the  previous 
mortgage ;  in  which  case  the  purchaser  or  subsequent  mortga- 
gee will  be  entitled  to  the  equity  of  redemption  merely,  and 
cannot  question  the  validity  of  the  prior  mortgage.  Shufelt  v. 
Shufelt,  9  Paige  Ch.  137;  Green  v.  Kemp,  13  Mass.  515; 
Sp>engler  v.  Snapp,  5  Leigh  (Ya.)  478 ;  Ferris  v.  Crawford,  2 
Denio,  595 ;  Henderson  v.  Bellew,  ante,  322. 

Although  this  be  the  doctrine,  it  does  not  follow  that  the  com- 
plainants are  not  entitled  to  maintain  this  bill,  notwithstanding 
the  admission  of  Archibald  McAllister  that  his  firm  had  no 
interest  in  the  event  of  the  suit.  This  must  be  taken  to  mean  a 
present  pecuniary  interest,  for  the  prayer  of  the  bill  is  for  an 
account,  and  for  a  surrender  to  them  of  their  notes. 

The  McAllisters  were  still  liable  on  these  notes,  and  if 
assigned,  might  give  them  trouble,  and  involve  them  in  much 
expense.  At  any  rate,  they  were  outstanding  against  them,  and 
they  had  an  undoubted  right  to  file  the  bill  and  have  an  account 
stated,  pay  up  the  balance  on  the  notes,  and  have  the  mortgage 
and  notes  canceled,  and  Yalentine  had  a  right,  with  their  con- 
sent, to  be  a  party  complainant,  he  holding  the  equity  of  redemp- 
tion, and  the  amount  remaining  for  him  to  pay,  he  having 
purchased  subject  to  the  mortgage,  the  amount  due  upon  that 
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would  be  the  measure  of  his  liability.  He  was  not  perhaps,  a 
necessary  party,  but  we  see  no  objection  because  he  was  a  party 

The  court  should  have  required  the  master  to  state  an  account 
showing  what  was  due  on  the  mortgage,  the  payments  made 
and  when,  and  on  the  payment  should  have  directed  the  notes 
and  mortgage  to  be  surrendered  and  canceled. 

As  the  cause  will  have  to  be  remanded,  the  master  should  be 
directed  to  calculate  the  interest  at  ten  per  cent  under  the  act 
of  1867,  the  note  and  mortgage  having  been  executed  prior  to 
the  passage  of  that  act. 

The  decree  of  the  Circuit  Court  is  reversed  and  the  cause 
remanded  for  further  proceedings  consistent  with  this  opinion. 

Decree  reversed. 


Andrew  Ortmayer  et  al, 

V. 

Henry  T.  Johnson  et  al. 

Negligence  —  degrees  of  compared.  In  actions  for  negligence  the  plaintiff 
to  recover,  must  show,  that  the  injury  sustained,  resulted  from  the  negligence 
of  the  defendant,  and  not  from  any  default  on  his  part,  which  materially  con. 
tributed  to  it ;  or,  if  not  wholly  free  from  fault  himself,  that  his  negligence 
was  slight  in  comparison  with  that  of  defendant. 

Appeal  fi'om  the  Circuit  Court  of  Cook  county ;  the  Hon, 
Ekastus  S.  Williams,  Judge,  presiding. 

The  facts  in  this  case  are  fully  stated  in  the  opinion. 

Messrs.  Miller,  Yan  Aeman  &  Lewis,  for  the  appellants. 

Messrs.  Beckwith,  Ayer  &  Kales,  for  the  appellees. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court  { 

This  was  an  action  on  the  case  brought  by  Johnson  et  al. 
against  Ortmayer  et  at.,  in  which  the  plaintiffs  recovered  a  ver- 
dict and  judgment,  and  the  defendants  appealed. 
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The  plaintiifs  and  defendants  occupied  the  same  building  in 
Chicago,  the  former  the  basement  and  hrst  story  as  a  hardware 
store,  the  hitter  the  stories  above  as  a  saddle  and  harness  store. 
The  building  was  supplied  with  water  from  a  main  pipe  laid  in 
the  allej  at  the  rear.  TJie  water  was  taken  by  different 
branches  to  a  sink  in  the  second  story,  and  also  to  a  wash- 
basin in  the  basement,  and  to  a  water-closet  under  the  sidewalk 
in  the  rear.  The  last  two  were  under  the  control  of  the 
plaintiffs.  There  was  no  waste-pipe  to  carry  off"  the  water 
from  the  defendants'  sink  in  the  second  story  in  case  the  faucet 
should  he  left  open.  Prior  to  December,  1865,  there  had  been 
a  little  leakage  from  the  upper  story  on  the  goods  of  the 
plaintiffs  underneath,  and  the  damage  appears  to  have  been 
amicably  settled. 

In  that  month  the  plaintiffs  were  having  their  own  pipes  in 
the  basement  attended  to  by  the  plumber,  and  they  proposed 
to  the  defendants  that  a  stop-cock  be  inserted  in  the  pipe 
coming  from  the  main  in  such  manner  that,  on  being  closed,  it 
would  at  once  cut  off  the  water  from  the  second  story,  and 
from/  the  plaintiffs'  wash-basin  in  the  basement.  The  object 
of  this  was  to  prevent  the  freezing  and  bursting  of  pipes,  and 
to  guard  against  accidents  from  the  water.  This  arrangement, 
however,  compelled  the  defendants  to  send  from  the  upper 
stories  to  the  basement  for  all  the  water  they  required,  and  it 
appears  from  the  evidence,  that,  in  the  manufacture  of  their 
goods,  they  required  from  twelve  to  twenty  pails  per  diem. 
As  an  equivalent  for  this,  however,  the  plaintiffs  were  to  take 
charge  of  this  stop-cock  and  see  that  it  was  turned  off  at 
nights.  The  parties  were  sworn  as  witnesses,  and  agree  that 
this  was  the  arrangement,  although  the  plaintiff  Spencer 
swears  it  was  to  continue  only  during  the  frosty  weather,  and 
the  defendant  Ortmayer  states  the  arrangement  as  without 
limitation  as  to  time.  From  that  date  until  the  9th  of  August 
following,  the  evidence  shows  no  water  passed  through  the 
pipe  to  the  second  story,  and  during  that  period  the  defend- 
ants brought  what  they  required  from  the  basement  in  pails. 
When  the  stop-cock  was  not  closed,  the  water  was  allowed  to 
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run  constantlj''  tlirougli  the  water-closet,  and  tliis  prevented  it 
from  rising  to  the  second  story.  When,  after  the  return  of 
warm  weather,  the  defendants  objected  to  having  their  supply 
thus  cut  oif,  the  plaintiffs  insisted  that  by  this  method  the 
water-closet  was  kept  in  nice  condition,  and  tlie  defendants 
could  have  the  use  of  that,  and  this  so  far  satisfied  the  defend- 
ants that  they  acquiesced.  The  plaintiff  who  testifies  says 
they  did  not  insist  on  having  the  water. 

In  this  condition  of  affairs,  the  water,  on  the  9th  of  August, 
1S66,  rose  in  the  night  to  the  second  story,  and  the  faucet 
there  having  been  left  open,  overflowed  from  the  sink  to  the 
floor,  and  running  through,  damaged  the  goods  of  the  plaint- 
iffs, for  which  they  brought  this  action,  and  recovered  damages 
as  already  stated. 

Under  this  state  of  facts,  the  right  of  the  plaintiffs  to  recover 
depends,  first,  upon  whether  the  injury  to  the  plaintiffs'  goods 
resulted  from  negligence  on  the  part  of  the  defendants  or  their 
servants,  —  that  is,  wliether  the  failure  to  keep  the  faucet  closed 
in  the  second  story  was,  under  the  circumstances,  carelessness 
or  negligence ;  and,  secondlj^  if  that  question  should  be 
answered  affirmatively,  whether  the  plaintiffs  were  themselves 
free  from  any  negligence  which  materially  contributed  to  the 
injury,  or  whether  their  negligence,  if  any,  was  slight  in  com- 
parison with  that  of  plaintiffs.  These  are  familiar  principles 
of  the  law,  which  the  Circuit  Court  did  not  disregard,  but  there 
are,  nevertheless,  several  of  the  instructions  given  for  the  plaint- 
iffs, while  correct  upon  the  plaintiffs'  hypothesis  of  the  case,  do 
lay  down  a  rule,  in  regard  to  what  would  be  negligence  on  the 
part  of  the  plaintiffs,  that  is  erroneous  when  all  the  facts  are 
considered,  and  would  strongly  tend  to  lead  the  jury  astray. 

The  court  substantially  told'  the  jury,  in  the  first,  fourth,  fifth 
and  sixth  instructions  for  plaintiffs,  that,  unless  there  was  an 
agreement  by  the  plaintiffs  to  shut  off  the  water  in  the  base- 
ment every  night,  or  if  such  agreement  extended  only  to  the 
frosty  weather,  then  the  omission  by  them  to  turn  the  water 
off  in  August  was  not  a  want  of  ordinary  care  and  prudence 
on  their  part. 
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This  view  of  the  case  held  the  plaintiffs  discharged  from  all 
obligation  to  look  after  the  stop-cock  iu  the  cellar,  except  so 
far  as  that  obligation  resulted  from  an  agreement,  thus  making 
the  decision  of  the  case  turn  merely  and  simply  upon  whether 
there  was  an  agreement  between  the  parties,  and  what  were 
its  terras.  But,  in  fact,  in  determining  the  question  of  com- 
parative negligence  between  these  parties,  there  are  other 
things  to  be  taken  into  the  account  besides  the  provisions 
of  whatever  agreement  may  have  been  made  between  them. 
The  plaintiffs  insist  that  the  agreement  imposing  on  them 
the  duty  of  shutting  off  the  water  terminated  with  the  termi- 
nation of  the  frost}^  weather.  Admit  that  to  be  true,  yet 
if,  from  that  time  to  the  9th  of  August  they  continued  to 
exercise  entire  control  over  the  flow  of  the  water  through 
the  whole  building,  and  by  means  of  the  stop-cock  in  the  base- 
ment, or  by  the  arrangement  in  the  water  closet,  prevented  its 
flow  to  the  second  story  ;  and  if,  so  far  from  advising  the  defend- 
ants when  they  should  cease  to  look  after  the  water  in  pursu- 
ance of  their  winter  arrangement,  and  thus  putting  them  on 
guard  for  their  joint  security,  they,  in  fact,  when  remonstrated 
with  by  the  defendants  in  Jul}'-,  because  the  water  was  not 
permitted  to  flow  to  the  upper  story,  insisted  on  the  existing 
arrangement  as  the  best  one,  and  continued  it,  knowing  the 
water  was  at  no  time  rising  to  the  second  story,  in  consequence 
of  their  management  of  it  in  the  basement,  —  then  it  is  undeni- 
able that  their  negligence  in  failing  to  turn  the  stop-cock  in  the 
basement,  on  the  night  of  the  9th  of  August,  was  at  least  equal 
to  that  of  the  defendants,  in  failing  to  secure  the  faucet  in  the 
second  story,  where  the  water  had  not  run  since  the  previous 
December.  And  this  would  be  so  although  the  agreement  had 
applied  only  to  the  frosty  weather.  The  plaintiffs  had  control 
of  the  basement ;  and,  if  for  months  they  assumed  control  of  the 
flow  of  water  there,  with  or  without  an  agreement,  and  so  con- 
trolled it  as  to  prevent  it  from  rising  to  the  second  story,  and 
the  defendants  were  aware  of  this  and  acquiesced,  then  the  lat- 
ter had  the  right  to  presume  that  the  plaintiffs  would  continue 
to  take  charge  of  the  water  until  notified  to  the  contrary.     In 
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brief,  it  was  not  the  agreement  of  December,  1865,  which  set- 
tled the  question  of  comparative  negligence  between  these 
parties  in  regard  to  an  accident  occurring  in  August,  1866,  but, 
in  connection  with  that  agreement,  the  jury  should  have  been 
left  to  consider  all  the  subsequent  acts  of  the  parties  in  relation 
to  this  subject,  and  to  what  extent  the  plaintiflfs  had  in  fact, 
and  for  their  own  convenience  or  safety,  taken  the  control  of 
the  flow  of  water  to  the  second  story  out  of  the  hands  of  the 
defendants,  and  thus  lulled  them  into  a  false  security  as  to  the 
condition  of  the  faucet  on  their  own  premises. 

It  is  suggested  that  the  deficiencies  in  the  plaintiffs'  instruc- 
tions are  cured  by  those  given  for  the  defendants.  We  do 
not  think  they  are  so  to  such  an  extent  that  we  can  say  the 
jury  were  not  misled. 

An  error  is  assigned  on  the  decision  of  the  court  allowing 
the  plumber,  who  put  the  stop-cock  in  the  basement  pipe,  to 
be  asked  for  what  purpose  it  was  put  in.  The  question  was 
only  another  mode  of  asking  the  witness  his  understanding  of 
the  purpose  for  which  he  was  at  work  in  inserting  the  stop- 
cock where  he  did,  and  what  would  be  the  effect  of  thus  insert- 
ing it.     The  question  can  hardly  be  considered  objectionable. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Milton  Parker 

V. 

Charles  Follensbee. 

1.  Debt  —  meaning  of  the  term.  Any  liability  to  pay  money,  growing  out 
of  a  contract,  express  or  implied,  constitutes  a  deit,  within  the  meaning  of  the 
15th  section  of  article  13  of  the  Constitution  of  this  State,  concerning 
imprisonment  for  debt. 

2.  Imprisonment  for  debt  —  capias  ad  respondendum.  Before  a  person 
can  be  held  to  bail  on  a  capias  ad  respondendum,  for  debt,  it  must  appear,  by 
affidavit,  that  he  has  been  guilty  of  fraud,  or  that  there  is  a  strong  presump. 
tion,  from  facts  stated,  that  he  has  been  guilty. 
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3.  Same  —  affidavit  for  capias  ad  respondendum  —  icJiat  it  must  contain. 
An  affidavit  to  hold  to  bail  must  show  both  the  constitutional  and  statu- 
tory grounds  for  issuing  a  capias  ad  respondendum. 

4.  The  substance  of  an  affidavit  which  is  held  to  be  sufficient  for  a  capias^ 
ad  respondendum  is  stated  in  the  opinion. 

Appeal  from  the  Superior  Conrt  of  Chicago. 

This  was  an  action  of  debt  on  a  bail  bond,  brought  by  Mil- 
ton Parker  against  Samuel  M.  Standish,  principal,  and  Charles 
Follensbee,  security.  Service  of  process  was  had  on  the  secu- 
rity only.  The  declaration  w^as  in  the  usual  form  on  a  bail 
bond,  and  was  admitted  by  the  parties  to  be  sufficient.  The 
only  question  raised  in  the  record  was  the  third  special  plea  of 
the  defendant,  Follensbee,  as  follows  : 

"  And  for  a  further  plea  in  this  behalt^  the  said  defendant  says, 
actio  no7'i,  because  he  says  that  the  affidavit  upon  which  the 
writ  of  cajnas  ad  respondendu^n  was  issued  against  said  Stand- 
ish, and  upon  which  said  Standish  was  held  to  bail,  as  alleged 
in  the  declaration,  is  in  the  words  and  figures  following, 
to  wit : 

"  STATE  OF  ILLINOIS, ) 

Cook  County.  f 

"  Milton  Parker  maketh  oath,  that  he  is  about  to  institute  a 
suit  in  the  Circuit  Court  of  Cook  county,  against  Samuel  M. 
Standish,  in  an  action  of  assumpsit,  upon  a  written  contract  of 
said  Standish,  of  the  date  of  July  16,  1864,  wherein  and 
whereby  the  said  Standish  agreed,  among  other  things,  to 
build,  erect  and  finish  a  two  story  building  on  the  third  lot 
east  of  Desplaines  street,  north  side  of  W.  Lake  street,  in  the 
city  of  Chicago,  which  is  as  follows : 

"  The  building  to  be  65  by  25  feet,  a  stone  foundation  of  1-| 
and  4  feet,  and  a  1  foot  brick  wall  5  feet  in  height  —  all  to  be 
of  the  best  material  —  a  frame  work  to  be  put  thereon,  the  first 
story  11  feet  between  joists ;  the  second  story  9  feet,  a  compo- 
sition roof,  brackets,  cornice  stone  front,  with  cornice  of  neat 
and  tasty  kind ;  the  windows  in  front,  of  second  story,  to  have 
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cornice  caps.  The  second  story  to  be  partitioned  off  as  desired. 
The  basement  story  to  be  finished  off  into  two  rooms  in  front, 
with  stairs  in  front  and  rear,  and  gas  and  water  put  into  same, 
and  trap  door  in  sidewalk,  all  to  be  of  the  best  material,  and 
done  in  good  workmanlil-ce  manner,  and  completed  by  the  15th 
day  of  September,  1864,  in  consideration  for  whicli,  he,  the  said 
Parker,  agreed  to  pay  for  the  same  $3,500  to  said  Standish,  as 
fast  as  the  work  progressed,  holding  back  15  per  cent  until  the 
building  was  completed  ;  and  the  said  Parker  was  to  have  the 
privilege  to  select  two  persons  to  inspect  the  building,  and 
the  said  Standish  one  if  he  chose ;  and  the  said  Standish  agreed 
to  forfeit  $5  per  day  for  every  day  after  the  said  15th  day  of 
September,  that  the  building  should  remain  unfinished,  should 
there  be  no  providential  interposition. 

"  For  breaches  of  which  contract,  and  money  overpaid  thereon 
by  said  Parker,  to  said  Standish,  and  to  his  order,  the  said  suit 
is  to  be  brought. 

"  And  the  said  Milton  Parker  maketh  oath  further,  that  the 
sum  which  he  is  justly  entitled  to  recover  in  the  said  suit,  by 
way  of  damages,  and  which  is  now  due  him,  amounts  to,  at  the 
least,  the  sum  of  $2,000,  as  he  verily  believes,  and  has  ascer- 
tained, and  the  same  will  be  in  danger  of  being  lost,  and  that 
the  benefit  of  whatever  judgment  he  may  obtain  in  said  suit 
will  be  in  danger,  unless  the  defendant  be  held  to  bail  in  said 
action. 

"  And  the  said  Milton  Parker  further  maketh  oath  that  by  the 
terms  of  said  contract  he  was  only  to  pay  the  said  Standish  for 
the  work  contracted  by  him  to  be  done,  as  the  same  was  done 
or  progressed,  and  reserving  15  per  cent  thereof  to  insure  the 
proper  execution  of  the  same ;  tliat  shortly  after  the  making  of 
said  contract,  the  said  Standish  came  to  him,  in  pursuance,  as 
he  believes  and  avers,  of  a  fraudulent  purpose,  to  cheat  and 
defraud  afiiant,  conceived  by  said  Standish,  and  entertained  at 
and  before  the  time  of  making  of  said  contract,  and,  undei  vari- 
ous pretenses  and  urgent  appeals,  among  others  that  material 
for  building  was  rising  in  value,  fraudulently  induced  affiant 
to  advance  him  large  suras  of  money  on  said  contract,  for  the 
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purpose  of  purchasing  liis  materials  to  fulfill  his  said  contract, 
promising  afiiant  at  the  time,  that  such  advances  of  money 
should  be  faithfully  applied  to  the  purchase  of  such  materials,  and 
that  affiant  did  in  pursuance  of  such  requests,  and  to  aid  said 
Standish,  advance  and  pay  to  him  sums  to  the  amount  of  $4,100, 
and  that  although  the  %aid  Standish  was  to  complete  the  said  work 
and  building  by  the  15th  day  of  September,  1864, 'lie  utterly 
failed  to  do  so,  and  failed  and  refused  to  appropriate  the  money 
so  advanced  to  him  to  the  purposes  agreed  upon  and  intended  as 
aforesaid  ;  but,  on  the  contrary  thereof,  fraudulently  abandoned 
and  utterly  neglected  said  work,  and  appropriated  said  money 
BO  advanced  to  his  own  use;  that,  after  due  notice  and  demand 
upon  the  said  Standish,  to  continue  and  complete  said  work, 
and  his  refusal  and  neglect  to  do  so,  affiant  was,  to  wit,  on  the 
—  of  October,  1864,  compelled,  at  great  expense  and  loss,  to 
employ  others  to  complete  the  same,  and  that,  at  the  time  said 
Standish  abandoned  said  work,  and  when  affiant  employed 
others  to  finish  it,  the  work,  labor  and  materials  furnished  and 
put  upon  the  same  by  said  Standish,  including  what  had  been 
paid  upon  the  stone  foundation,  amounted  to  only  $1,900, 
whereas  he  had  already  received  $4,100  from  affiant,  for  the 
purpose  of  erecting  said  building,  and  to  enable  him  to  fulfill 
his  said  contract.  M.  PAEKER. 

"  Subscribed  and  sworn  to  before  me,  this  13th  day  of 
December,  A.  D.  1864. 

WM.  L.  CHURCH. 

"  And  the  defendant  avers  that  said  affidavit  does  not  comply 
with  the  Constitution  of  the  State  of  Illinois,  and  with  the 
statutes  of  said  State  in  such  case  made  and  provided,  and  is 
wholly  insufficient,  in  that  said  affidavit  does  not,  by  facts 
therein  stated,  or  circumstances  detailed,  raise  a  strong  pre- 
sumption that  said  Standish  had  been  guilty  of  fraud,  and  so 
this  defendant  says  that  he  is  discharged  from  all  liability  upon 
the  bond,  in  said  declaration  mentioned  ;  and  this  he  is  ready 

to  verify,  etc. 

By  P.  PULYER,  Bef'ts  AWy^ 


1867.]  Parker  v.  Follbnsbee.  477 

Opinion  of  tlie  Court. 

To  which  plea  the  plaintiff  demurred,  and  assigned  the  fol- 
lowing special  causes  of  demurrer :  First,  that  said  defendant 
is  estopped  by  his  bond  from  pleading  the  insufficiency  of  said 
original  affidavit ;  second,  because  said  original  affidavit,  set 
out  in  said  plea,  clearly  shows  fraud  in  St^andish,  in  obtaining 
money  of  said  plaintiff,  and  is  sufficient ;  third,  because  said 
plea  is  in  other  respects  informal,  uncertain  and  insufficient. 

Upon  the  hearing  of  the  demurrer,  the  court  overruled  the 
same,  and  gave  judgment  for  costs  against  the  plaintiff  in  favor 
of  said  defendant,  to  which  decision  of  the  court  the  plaintiff 
excepted  and  prayed  an  appeal  to  this  court,  and  assigns  the 
following  errors : 

1.  The  court  below  erred  in  overruling  the  plaintiff's  special 
demurrer  to  the  defendant's  third  special  plea. 

2.  The  court  below  erred  in  sustaining  and  holding  the  said 
defendant's  third  special  plea  sufficient. 

3.  The  court  below  erred  in  rendering  judgment  against 
said  plaintiff  for  costs. 

4.  The  court  below  erred  in  rendering  judgment  against 
said  plaintiff  in  favor  of  defendants,  Follensbee  and  Standish, 
Standish  not  having  been  served  with  process,  nor  appearing 
in  said  suit. 

Mr.  C.  B.  HosMEE,  for  the  appellant. 

Messrs.  Monroe  &  McKinnon,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  a  bail  bond,  brought  by  Milton 
Parker,  in  the  Superior  Court  of  Chicago,  against  Samuel  M. 
Standish  and  Charles  Follensbee.  The  declaration  is  in  the 
usual  form  and  no  question  is  raised  as  to  its  sufficiency.  The 
only  objection  taken  to  any  portion  of  the  proceedings  arises  on 
the  third  special  plea  of  Follensbee.  It  avers  that  the  affidavit 
upon  which  the  writ  of  capias  ad  respondendum  was  issued 
against  Standish,  and  upon  which  he  was  held  to  bail,  aa 
alleged  in  the  declaration,  does  not  comply  with  the  Constitu- 
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tion  of  tlie  State  of  Illinois,  and  witli  our  statute,  in  so  far  a8 
it  does  not  by  facts  therein  stated,  or  by  circumstances  set 
forth,  raise  a  strong  presumption  that  Standish  had  been  guilty 
of  fraud,  and  that  he  was  thereby  discharged  from  liability 
upon  the  bond  in  the  declaration  mentioned.  To  this  plea, 
plaintiff  filed  a  dem'urrer,  and  assigned  various  causes,  but  they 
only  embrace  substantial  and  not  formal  objections.  The  court 
below  overruled  the  demurrer,  and,  the  plaintiff  refusing  to 
reply  to  the  plea,  the  court  rendered  judgment  on  the  demurrer 
in  favor  of  defendant  for  his  costs. 

The  15th  section  of  the  13th  article  of  the  Constitution 
declares  that,  "  ISTo  person  shall  be  imprisoned  for  debt,  unless 
upon  refusal  to  surrender  up  his  estate  for  the  benefit  of  his 
creditors,  in  such  manner  as  shall  be  prescribed  by  law,  or  in 
case  there  is  strong  presumption  of  fraud."  It  has  been  re- 
peatedly held  by  this  court,  that  any  liability  to  pay  money 
growing  out  of  contract,  express  or  implied,  constitutes  a  debt, 
within  the  meaning  of  this  provision  of  the  Constitution ;  and 
that  before  a  party  can  be  held  to  bail  on  a  capias  ad  7'esjjon- 
dendum^  it  must  appear  by  aflidavit  that  he  has  been  guilty 
of  fraud,  or  that  there  is  a  strong  presumption  that  he  is  guilty  ; 
that  the  affidavit  to  hold  to  bail  must  show  both  the  constitu- 
tional and  statutory  grounds  for  issuing  the  capias.  .  This  de- 
murrer, then,  raises  the  question  whether  the  affidavit  contains 
these  requirements. 

It  states  that  Standish  was  to  furnish  materials  for,  and  to 
erect  the  building,  and  that  appellant  was  to  pay  him  for  the 
same,  as  the  work  progressed,  the  sum  of  $3,600.  It  alleges 
that  the  amount  justly  due  appellant  was  $2,000 ;  that  after 
making  the  contract,  Standish  came,  as  affiant  believes  and 
avers,  for  the  fraudulent  purpose  to  cheat  and  defraud  him, 
such  fraud  being  conceived  and  entered  into  at  and  before  the 
time  of  making  the  contract,  and,  under  various  pretenses,  one 
of  which  was  that  materials  for  building  were  rising  in  value, 
fraudulently  induced  appellant  to  advance  him  $4,100  for  the 
purpose  of  purchasing  materials  for  the  building,  promising  to 
faithfully  apply  the  money  thus  advanced  for  that  purpose ; 
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that  Standish  failed  and  refused  to  so  apply  the  money  thus 
obtained,  but  fraudulentl}^  appropriated  it  to  his  own  use  and 
fraudulently  abandoned  the  work,  and  that  appellant  was 
compelled  to  employ  other  workmen  at  great  expense  and 
loss;  that  the  materials  used,  and  the  labor  performed,  by 
Standish,  on  the  building,  were  only  worth  $1,900,  whereas 
Standish  had  received  $4,000  for  the  purpose  of  erecting  the 
building. 

This  is  the  substance  of  the  affidavit.  It  is  true,  it  is 
not  very  artificially  drawn,  but  when  carefully  considered,  it 
seems  to  contain  in  substance  these  averments,  not  positively 
and  technically  made  perhaps,  so  as  to  exclude  all  doubt  of 
fraud  on  the  part  of  Standish,  but  it  does  certainly  create  a 
strong  presumption  that  he  was  guilty  of  fraud.  If  it  is  true, 
as  alleged,  that,  before  entering  into  the  contract  for  the  erection 
of  the  building,  he  formed  the  design  of  obtaining  appellant's 
money,  and  not  to  perform  the  contract,  it  was  a  palpable 
fraud.  And,  although  building  materials  may  have  been  ad- 
vancing in  price,  if  he  only  urged  that  as  a  means  of  carrying 
out  his  fraudulent  purpose  of  procuring  the  money  to  appro- 
priate it  to  his  own  use,  he  can  not  rely  upon  the  truth  of  the 
assertion  to  justify  his  conduct.  If  his  purpose  in  obtaining 
the  money  was  fraudulent,  it  can  not  matter  if  the  reasons 
assigned  to  induce  appellant  to  advance  the  money  were  true. 
It  was  no  less  a  fraud. 

Again,  it  is  positively  alleged,  that  he  failed  to  appropriate 
the  money  to  the  purpose  for  which  it  was  advanced,  "but  on 
the  contrary  thereof,  fraudulently  abandoned  and  utterly  neg- 
lected said  work,  and  appropriated  said  money  so  advanced  to 
his  own  use."  The  fact,  that  he  procured  all  of  the  money  on 
the  contract  and  more,  and  refused  to  comply  with  his  contract, 
and  having  appropriated  the  money  to  his  own  use,  instead  of 
applying  it  to  the  purpose  for  wliich  it  was  obtained,  unex- 
plained by  other  circumstances,  might,  perhaps,  of  itself,  raise 
a  presumption  of  fraud  ;  but,  when  it  is  alleged,  that  such  was 
the  purpose  for  which  he  procured  it,  the  presumption,  to  say 
the  least,  is  strong,  that  he  w^  g^^ilty  of  a  fraud.     And  we  are 
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of  the  opinion,  that  this  affidavit  is  a  substantial  compliance 
with  the  requirements  of  both  the  Constitution  and  the  statute, 
and  that  the  plea  did  not  present  a  defense  to  the  action,  and 
the  demurrer  should  have  been  sustained.  The  judgment  of 
the  court  below,  is,  for  this  error,  reversed  and  the  cause 
remanded. 

Judgment  reversed. 


John  B.  Boudeeau 

V. 

Aglean  Boudreau,  Administratrix,  etc. 

1.  New  trial  —  verdict  against  the  evidence.  The  verdict  of  a  jury  which 
is  manifestly  against  the  weight  of  evidence  will  be  set  aside. 

2.  Gift  — property  claimed  hy  parol  gift  —  what  proof  required.  Where  a 
person  claims  a  chattel  by  parol  gift,  he  must  make  reasonably  strict  proof  of 
such  gift. 

Weit  of  Ebeoe  to  the  Circuit  Court  of  Kankakee  county ; 
the  Hon.  Chaeles  R.  Staee,  Judge,  presiding. 

This  was  an  action  of  replevin,  instituted  by  the  defendant 
in  error,  as  administratrix  of  Emilien  Boudreau,  in  the  court 
below,  against  the  plaintiff  in  error,  the  father  of  the  deceased, 
to  recover  two  bay  mares,  claimed  by  defendant  in  error,  to 
have  been  a  gift  to  her  deceased  husband  by  his  father.  The 
cause  was  tried  before  a  jury,  who  found  a  verdict  for  the 
plaintiff,  whereupon  the  defendant  made  a  motion  for  a  new 
trial,  which  was  overruled  by  the  court,  and  judgment  entered 
upon  the  verdict,  to  reverse  which  the  cause  is  brought  to  this 
court  by  writ  of  error. 

Mr.  C.  A.  Lake,  for  the  plaintiff  in  error. 

Mr.  Thomas  P.  Bonfield,  for  the  defendant  in  error. 


186*7.]  BOUDREAU  V.  BOUDREAU,  AdMX.,  ETC,  481 

Opinion  of  the  Court. 

Mr.  Chief  Justice  Bbeese  delivered  the  opinion  of  the  Court : 

The  only  ground  of  claim  to  the  mares  in  dispute,  is  a  sup- 
posed gift  of  them  by  the  plaintiff  in  error  to  his  son,  who,  being 
dead,  is  represented  by  the  defendant  in  error,  his  widow  and 
administratrix.  The  proof  of  the  gift  rests  entirely  upon  the 
testimony  of  Flora  Beterneau,  who  says  the  defendant  said  lie 
had  given  his  son,  the  deceased,  a  team  of  horses,  that  was  all 
he  could  give  him  then.  The  defendant  was  then  driving  a 
brown  mare  and  a  grey  horse,  and  that  team  took  the  deceased 
and  defendant  home  from  the  witness'  house  where  they  were 
visiting.     She  knew  nothing  of  the  mares  in  question. 

The  testimony  of  other  witnesses,  the  sons  of  the  defendant, 
and  who  are  shown  to  have  had  the  best  opportunities  of  know- 
ing all  the  facts,  repels  all  idea  of  a  gift  of  these  mares.  The 
testimony  of  Louis  Boudreau  is  conclusive.  He  says,  seven 
days  before  Emilien  died  he  was  at  his  house,  and,  starting  to 
go  home,  Emilien  called  him  back,  and  asked  him  to  plow  the 
rest  of  his  corn,  which  would  take  about  two  days,  and  then 
take  the  mares  home  to  his  father's,  which  he  did,  and  were 
afterward  replevied  by  the  administratrix. 

This  is  a  case  where  the  jury  have  decided  so  palpably  against 
the  weight  of  evidence,  we  have  no  hesitation  in  setting  aside 
their  verdict.  A  son  claiming  property  as  a  gift  from  his  father, 
or  any  other  person  claiming  as  a  gift,  ought  to  be  held  to 
make  reasonably  strict  proof  of  the  gift,  which  has  not  been 
done  in  this  case. 

The  motion  for  a  new  trial  should  have  been  granted.  Ee- 
ftising  it  was  error,  for  which  the  judgment  must  be  reversed 
and  the  cause  remanded. 

Judgment  reversed, 
31  —  45th  lUi. 
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The   City   Fire   Insurance   Company   of   Hartford, 

Garnishee, 

V. 

Isaac  Mark. 

1.  Insurance — policy  of — and  its  conditions.  M.,  in  the  absence  of  his 
partner  G.,  took  a  stock  of  goods  on  a  debt  due  the  firm,  and  not  knowing 
-whether  the  transaction  would  meet  G.'s  approval,  had  the  stock  taken  to 
another  store,  procured  a  policy  of  insurance  upon  it  in  his  own  name,  and 
then  sold  the  goods  to  one  Myers,  assigning  the  policy  to  him  by  consent  of 
the  company  indorsed  thereon.  Shortly  after,  the  goods  were  burned,  and 
payment  of  the  loss  refused,  on  the  ground  that  the  following  provision  in 
the  policy  discharged  the  company  from  liability:  "Any  interest  in  property 
insured,  not  absolute,  or  that  is  less  than  a  perfect  title,  must  be  specifically 
represented  to  the  company,  and  expressed  in  this  policy  in  writing,  otherwise, 
the  insurance  shall  be  void."  Held,  that  the  nature  of  M.'s  interest  in  the 
property  as  between  him  and  his  firm,  at  the  time  of  his  sale  to  Myers,  can 
not  be  called  in  question  in  this  suit ;  that,  Myers  having  acquired  an  absolute 
title  in  the  property,  the  company,  by  its  consent  to  the  assignment,  recognized 
him  as  the  assured  party  and  sole  owner  of  the  goods,  and  thereby  waived 
any  right  to  consider  the  policy  void  under  such  clause,  which,  as  against  M., 
it  may  have  been,  had  the  goods  burned  before  his  sale  to  Myers. 

2.  Same  —  assignment  of  policy  —  operates  as  a  new  contract.  The  consent 
of  the  company  to  the  assignment  operated  as  a  new  insurance  to  the  assignee 
of  the  policy. 

3.  Same — policy  of — when  applies  not  only  to  stock  on  hand,  but  also  to  new 
goods  subsequently  added.  A  policy  of  insurance  on  a  stock  of  goods  which  is 
constantly  being  sold  from,  and  replenished  by  other  goods  incorporated  into 
the  stock,  covers,  not  only  the  original  stock,  but  all  such  new  goods  so  pur- 
chased to  replace  those  sold  in  the  course  of  trade. 

Appeal  from  tlie  Superior  Court  of  Chicago. 

This  was  an  action  of  assumpsit,  instituted  in  the  court 
below  by  the  appellee,  Isaac  Marks,  against  one  M.  Myers, 
against  whom  judgment  was  rendered,  and  the  appellee  sum- 
moned as  garnishee.  Appellant  had  issued  a  policy  of  insu- 
rance to  one  M.  Morris,  by  the  terms  of  which  it  agreed  to 
insure  him  against  loss  by  lire  to  the  extent  of  $2,000,  upon  a 
.certain  stock  of  goods,  then  in  the  store,  ISTo.  227  Clark  street. 
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ill  the  city  of  Chicago.  With  the  assent  of  the  company,  the 
interest  of  Morris  in  this  policy  was  assigned  to  Myers,  to 
whom  the  goods  had  been  sold  and  transferred  ;  and  after  loss 
by  fire,  appellee  seeks  to  recover  the  amount  of  insurance 
from  appellant,  as  garnishee  of  Myers. 

The  further  facts  in  the  case  are  stated  in  the  opinion. 

Messrs.  Asay  &  Lawrence,  for  the  appellant. 

Messrs.  Barker  &  Tuley,  for  the  appellee. 

Mr.  Justice  Lawkenoe  delivered  the  opinion  of  the  Court : 

The  appellant  was  summoned  by  Marks,  the  appellee,  to 
answer  as  garnishee  of  Mj'ers,  and,  a  jury  being  waived,  the 
court  rendered  judgment  against  the  company.  One  Morris, 
of  the  firm  of  Goldschmidt  &  Morris,  had  taken  a  stock  of 
goods  on  a  debt  due  the  firm,  and  being  doubtful  whether  his 
partner,  then  in  Europe,  would  approve  the  transaction,  he  did 
not  mix  the  stock  with  that  of  the  firm,  but  took  it  to  a  separate 
store  and  there  sold  it  to  Myers.  Before  the  sale,  however, 
he  had  taken  out  a  policy  of  insurance  from  the  appellant,  in 
his  own  name,  and,  when  the  goods  were  sold  to  Myers,  the 
policy  was  assigned  to  him,  with  the  written  consent  of  the 
company  indorsed  thereon.  Myers  continued  the  business  for 
some  months,  keeping  up  the  stock  by  new  purchases  until  the 
time  of  the  fire. 

The  appellant  contests  its  liability,  on  the  ground  that  the 
policy  contained  the  following  provision :  "  Any  interest  in 
property  insured,  not  absolute,  or  that  is  less  than  a  perfect  title, 
must  be  specifically  represented  to  the  company,  and  expressed 
in  this  policy  in  writing,  otherwise  the  insurance  shall  be  void  ;" 
and  the  company  insists  that  the  interest  of  Morris  in  these 
goods  was  that  of  a  partner  only,  and  as  such  falls  within  this 
clause. 

"We  do  not  consider  it  necessary  to  deterifiine  whether  the 
company  could  have  refused  payment  under  this  provision,  if 
the  goods  had  been  burned  before  the  sale  to  Myers.     It  is  suffi- 
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cient  for  the  purposes  of  this  case,  to  say,  that,  when  the  goods 
were  sold,  and  the  policy  was  assigned  with  the  written  con- 
sent of  the  company,  and  Myers  took,  as  he  undoubtedly  did, 
an  absolute  and  complete  title  in  the  goods,  it  became  utterly 
immaterial  to  the  company  what  had  been  the  nature  or  degree 
of  Morris'  interest  in  this  property,  as  between  him  and  tlio 
firm  of  which  he  was  a  member.  B}^  the  assignment  with  the 
consent  of  the  company,  Myers  was  recognized  as  the  assui'od 
party,  and  as  the  sole  owner,  as  he  really  was,  of  the  goods. 
Any  privilege  to  hold  the  policy  void  under  this  clause,  which 
the  company  may  have  had  as  against  Morris,  was  waived. 

In  substance,  though  not  in  form,  a  new  insurance  was 
granted  to  Myers.  Tillon  v.  Kingston  Mutual  Ins.  Co.,  7 
Barb.  573 ;  S.  C,  1  Selden,  405  ;  Traders  Ins.  Co.  v.  Holert,  9 
Wend.  404;  Charleston  Ins.  Co.  v.  I^ose,  2  McMuUan,  237. 
This  polic}^,  by  its  terms,  covered  the  stock  of  hats,  caps  and 
furs,  owned  by  Morris,  and  "  contained  in  the  frame  building, 
No.  277  Clark  street,  Chicago."  "When  the  stock  was  sold  to 
Myers,  and  the  policy  was  assigned,  the  insurance  applied  not 
only  to  the  stock  then  on  hand,  but  to  the  new  goods  bought  to 
replace  those  sold  in  the  course  of  trade,  and  incorporated  into 
the  stock.  The  identical  hats  and  caps  originally  insured  by 
Morris  might  thus  be  replaced  by  new  ones,  to  which  the  policy 
would  attach  as  a  part  of  the  stock,  although  Morris  had  never 
had  an  interest  in  them.  Hooper  v.  The  Hudson  Fire  Ins.  Co., 
15  Barb.  413.  There  can  be  no  dispute  about  this,  and  it 
shows  how  immaterial,  after  the  assignment,  the  degree  of  Mor- 
ris' former  interest  in  the  stock  had  become. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 
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John  Roe  et  al. 

V. 

Mason  Taylor. 

1.  Evidence  —  concerrdng  undue  influence  exercised  over  the  mind  of  a 
testator  —  what  inadmissible.  A  party  charged  with  having  exercised  undue 
influence  over  the  mind  of  a  testator,  whereby  the  will  in  controversy  was 
executed,  cannot  be  permitted  to  introduce  in  evidence,  to  disprove  such 
charge,  a  will  executed  by  the  testator  prior  to  the  one  in  question,  and 
which  he  had  canceled,  the  testamentary  disposition  made  by  it  being  totally 
variant  from  the  one  in  dispute. 

2.  Same  —  tchat  admissible  to  show  mental  capacity  of  a  testator.  Where  a 
witness  had  expressed  a  decided  opinion  as  to  the  mental  capacity  of  a  testa^ 
tor,  it  is  proper,  on  cross-examination,  to  inquire  as  to  any  business  transac- 
tions which  the  witness  may  have  had  with  him,  at  the  time  he  testifies  such 
opinion  was  formed,  and  the  manner  in  which  the  testator  then  conducted. 

3.  Same  —  concerning  opinions  of  witnesses  —  not  experts.  A  person  who  is 
not  an  expert,  may  give  his  opinion  concerning  the  mental  capacity  of  a  testa- 
tor, after  first  detailing  the  particular  facts  and  circumstances  upon  which  he 
bases  his  judgment,  leaving  the  jury  to  fix  such  value  upon  the  opinion  ex- 
pressed as  the  intelligence  and  capacity  of  the  witness  to  form  it  will  warrant. 

4.  Former  decisions.  The  case  of  Van  Horn  v.  Keenan,  28  111.  449,  is 
not,  nor  was  it  intended  to  be,  decisive  of  this  question. 

5.  Same  —  of  testamentary  capacity — lohat  will  be  considered.  A  testator 
possesses  testamentary  capacity,  within  the  meaning  of  the  law,  when  he  has 
an  understanding  of  the  nature  of  the  business  in  which  he  is  engaged,  of 
the  kind  and  value  of  the  property  devised,  and  of  the  persons  who  were  the 
natural  objects  of  his  bounty,  and  of  the  manner  in  which  he  desires  it  to  be 
distributed,  unless  affected  with  some  morbid  and  insane  delusion  as  to  some 
one  of  those  natural  objects  of  his  bounty. 

6.  WrLLS  — formalities  in  execution  of —  a  question  of  law.  The  question 
whether  a  will  has  been  executed  with  all  the  proper  formalities,  is  one  of 
law,  and  not  of  fact  which  a  jury  can  consider. 

7.  Instructions  —  must  he  concise  —  and  not  present  an  argument  of  th6 
case.  An  instruction  which  has  incorporated  into  it  an  argument  of  the  case, 
and  extended  to  great  length,  is  objectionable.  Instructions  should  be  con- 
cise, and  briefly  state  the  point  of  law  on  which  the  party  relies. 

8.  EviDENCB  —  concerning  undue  influence  —  nature^  of  deflned.  On  the 
question  of  undue  influence  exercised  to  obtain  the  execution  of  a  will,  the 
rule  is,  that  the  influence  must  be  of  such  a  nature  as  to  deprive  the  testatoi 
of  his  free  agency. 
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9.  Same  —  allegation  of  undue  influence — burden  of  proof  on  the  party  09- 
serting  it.  The  allegation  of  undue  influence  is  tantamount  to  that  of  fraud, 
and  like  it,  the  burden  of  proving  such  fact  rests  upon  the  party  alleging  it. 

Appeal  from  the  Circuit  Court  of  Ogle  county ;  the  Hon. 
William  W.  Heaton,  Judge,  presiding. 

The  opinion  fully  presents  the  case. 

Messrs.  Edsall  &  Crabtkee,  for  tlie  appellants. 

Mr.  John  Y.  Eustace,  for  the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the 
Court : 

This  was  a  bill  in  chancery,  exhibited  in  the  Circuit  Court  of 
Ogle  county,  by  Mason  Taylor,  against  John  Roe  and  others, 
claiming  to  be  the  devisees  of  George  Taylor,  deceased,  under 
his  last  will  and  testament.  The  object  of  the  bill  was  to  set 
aside  this  will,  on  the  allegation,  that,  at  the  time  of  its  execu- 
tion, the  testator  was  partially  insane  and  subject  to  delusions 
as  to  the  characters,  motives  and  actions  of  his  relatives  and 
friends,  and  unfavorable  to  them,  and  that  he  was  subject  to  be 
easily  and  unduly  influenced  against  his  relatives  and  friends, 
and  particularly  against  the  complainant,  who  was  one  of  his 
children.  The  bill  charges  that  Bolivar  Roe,  the  father  of  the 
devisees  so  named,  seeking  to  obtain  an  advantage  thereby  to  his 
children  mentioned  in  the  will  as  the  children  of  Eleanor  Roe, 
and  the  grandchildren  of  the  testator,  stimulated  and  encour- 
aged this  delusion  in  the  mind  of  the  testator,  and  did,  before 
the  making  of  the  will,  and  while  the  testator  was  so  mentally 
prostrated,  exercise  an  undue  influence  over  him  for  the  pur- 
pose of  prejudicing  his  mind  against  his  other  relatives  and 
heirs,  and  particularly  against  the  complainant  and  his  family, 
and  by  this  undue  influence  did  procure  the  testator  to  execute 
the  will  in  question.  The  bill  expressly  charges,  that,  at  the 
time  the  will  purports  to  liave  been  made,  the  testator  was  not 
of  sound  mind,  and  was  incapable  of  making  any  valid  devise  of 
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his  property,  and  that  the  paper  admitted  to  probate  as  the 
last  will  of  George  Taylor  was  not  his  last  will. 

The  prayer  of  the  bill  is,  that  defendants  be  required  to 
answer  without  oath,  and  that  tlie  court  direct  an  issue  to  be 
made  up,  whether  the  same  is  the  will  of  George  Taylor  or  not, 
and  if  the  same  is  found  not  to  be  his  will,  that  the  probate  of 
the  same  be  annulled,  canceled  and  set  aside,  and  that  the  paper 
writing  so  admitted  to  probate  be  declared  not  to  be  a  will,  and 
that  it  be  canceled  and  annulled. 

All  of  the  defendants,  except  Samuel  Taylor  and  Bolivar 
Roe,  being  minors,  a  guardian  ad  litem  was  duly  appointed  for 
them,  who  answer  the  bill. 

Bolivar  Roe  filed  his  answer,  denying  all  the  material  allega- 
tions as  to  himself,  and  disclaims  all  right  and  interest  in  the 
estate.  It  does  not  appear,  that  Samuel  Taylor  put  in  any 
answer,  or  that  any  proceedings  were  had  as  against  him. 

A  replication  being  filed  to  the  answer,  the  court  directed  a 
jury  to  be  impaneled  to  try  the  issue,  whether  the  writing 
produced  be  the  will  of  George  Taylor,  deceased,  or  not,  and  a 
verdict  was  returned  that  the  paper  given  in  evidence  is  not 
the  will  of  George  Taylor. 

A  motion  for  a  new  trial  was  overruled  and  exceptions  taken, 
and  thereupon  the  court  decreed,  that  the  paper  writing  so  ad- 
mitted to  probate,  was  not  the  will  of  George  Taylor,  and  that 
the  same  was  void  and  of  no  eftect,  as  such  will. 

To  reverse  this  decree  the  defendants,  John  Roe,  Eleanor 
Roe,  Martha  Roe,  George  Roe,  Mary  Frances  Roe  and  G.  Boli- 
var Roe,  bring  the  record  to  this  court  by  appeal,  and  have 
assigned  various  errors,  the  most  important  of  which  will  be 
considered. 

It  appears,  from  the  bill  of  exceptions,  that  quite  a  volume 
of  testimony  was  taken  in  the  cause,  bearing  more  or  less  on 
the  question  of  the  soundness  of  mind  of  the  testator  at  the 
time,  and  prior  to  the  execution  of  the  will  in  question.  The 
controversy,  however,  is  drawn  down  to  the  point  of  undue 
influence  exercised  by  Bolivar  Roe  over  the  testator,  and  to  the 
fact  of  an  insane  delusion  under  which  the  testator  was  laboring 
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at  the  time  the  will  was  executed,  of  which  his  son,  the  com- 
plainant, was  the  object  and  the  victim. 

The  first  point  made  bj  appellants  is,  that  the  verdict  was 
against  the  evidence. 

This  point  is  not  discussed  by  them,  and  we  shall  spend  no 
time  upon  it,  any  further  than  remarking,  it  seemed  to  satisfy 
the  judge  trying  the  cause,  and  he  was  in  a  better  position 
than  is  this  court  to  pronounce  upon  the  evidence.  While  we 
do  not  think  it  of  the  most  satisfactory  character,  we  cannot 
say  it  is  wholly  insufficient  to  sustain  the  verdict. 

The  next  point  made  is,  that  the  court  rejected  competent 
evidence  offered  by  the  appellants. 

This  evidence  consisted  of  a  previous  will  made  by  the 
testator,  on  the  12th  of  September,  1860,  which  he  had  can- 
celed by  drawing  a  black  line  over  his  signature.  The  object 
of  its  introduction  was  to  disprove  by  it  the  charge  of  undue 
influence,  as  it  showed  by  its  provisions  that  these  appellants 
and  their  deceased  motlier,  then  living,  were  at  tliat  time  favor- 
ably regarded  by  the  testator,  there  being  devised  $1,000  to 
the  mother  over  and  above  an  equal  interest  in  the  estate  with 
her  two  brothers,  the  complainant,  and  Samuel  Taylor.  The 
will  in  question  was  executed  on  the  25th  of  July,  1864,  by 
which  there  was  bequeathed  to  complainant  $50  only,  Samuel 
Taylor  $100,  the  children  of  Samuel  and  Eleanor  Roe  each 
$100,  and  all  the  residue  of  the  estate  was  to  be  divided 
equally  among  the  children  of  Samuel  and  Eleanor. 

When  we  consider  the  point  being  investigated  when  this 
canceled  paper  was  offered,  it  will  be  perceived  that  it  had  no 
bearing  upon  it,  the  testamentary  dispositions  made  by  it  being 
so  variant  from  those  made  by  the  will  in  question.  Had  the 
rejected  paper  shown  an  approximation  in  its  provisions,  to 
those  of  the  will  in  contest,  it  might  have  furnished  some 
evidence  to  rebut  the  idea  of  undue  influence  having  been 
exercised  to  procure  the  execution  of  the  last  will.  But  did  it 
furnish  any  evidence  to  disrobe  the  last  will  of  the  charge,  that 
it  was  made  under  an  insane  delusion  toward  the  complainant, 
by  which  he  and  his  children  were  cut  ofl'  from  any  participa- 
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tion  in  the  estate,  save  the  bequest  of  $50?  We  think  not, 
and  are  of  opinion  the  court  properly  rejected  the  paper. 

The  next  point  made  is,  the  exclusion  by  the  court  of  this 
<|nestion  ashed  of  Thirza  Taylor,  a  witness  introduced  by  the 
(!Oin}dainant,  and  on  her  cross-examination:  "Did  you  have 
any  business  transactions  with  George  Taylor,  or  make  any  pur- 
chases from  him  during  the  time  you  lived  in  his  house  in  the 
summer  of  1864,  and  about  the  time  the  matter  occurred  in 
regard  to  him,  to  which  you  have  referred  in  your  direct»exami- 
n  at  ion  ?  If  so,  state  what  such  transactions  were,  and  whether 
he  understood  the  nature  of  the  same,  and  how  he  conducted 
himself  in  regard  thereto." 

The  question  pending  being  the  mental  capacity  of  the  testa- 
tor, about  which  this  witness  had  expressed  a  decided  opinion, 
it  seems  to  us  very  clear,  that  on  cross-examination,  in  which 
great  latitude  is,  and  should  be,  allowed,  the  question  should 
have  been  answered.  By  ruling  out  the  question,  appellants 
were  deprived  of  a  resort  to  one  of  the  most  efficient  tests  for 
the  ascertainment  of  facts,  and  therein  the  court  erred. 

The  next  point  made  by  appellants  is,  the  ruling  of  the  court 
in  permitting  witnesses,  who  were  not  experts,  to  give  their 
opinions,  against  the  objections  of  appellants,  of  the  soundness 
of  mind  of  the  testator.  It  will  be  remembered,  that  all  these 
witnesses  spoke  of  facts  and  circumstances  in  their  own  knowl- 
edge, as  coming  under  their  observation,  and  on  these  facts 
they  were  asked,  if  they  considered  the  testator  of  sound 
mind. 

There  has  been,  and  is  yet,  much  conflict  of  authority  on  this 
point,  but  the  weight  of  it,  we  are  inclined  to  think,  is,  that 
after  detailing  the  facts  on  which  an  opinion  is  based,  they  may 
give  to  the  jury  that  opinion,  to  be  received  by  them,  and  to  be 
valued  by  them,  according  to  the  intelligence  of  the  witness 
and  his  own  capacity  to  form  the  opinion.  The  authorities  are 
collated  in  Redfield  on  Wills,  140-146,  from  which  it  appears, 
that  in  twelve  of  the  States  such  evidence  is  received,  while  in 
two  a  different  rule  prevails. 

What  was  said  by  this  court  in  Van  Horn  v.  Keenmi,  28  111. 
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449,  was  not  intended  as  decisive  of  the  question  now  pre- 
sented, nor  did  the  case  turn  upon  this  point. 

It  is  next  complained  that  the  court  improperly  modified 
the  appellants'  instructions  numbered  three,  four,  eight  and  ten. 

The  modifications  of  those  instructions  were  substantially 
of  the  same  character,  and  brought  the  minds  of  the  jury  to 
the  consideration  of  the  fact  they  were  sworn  to  try,  and  that 
was,  was  the  will  of  the  testator  the  ofispring  of  an  insane 
delusion,  by  which  complainant's  claims  to  his  favorable  recol- 
lection at  the  important  moment  of  making  the  will  was 
pretermitted,  and  under  the  influence  of  such  a  delusion  was 
disinherited  ? 

Considering  the  issue  before  the  jury,  the  instructions,  as 
asked,  would  have  been  likely  to  mislead  them,  had  they  not 
been  modified  in  the  manner  they  were, —  the  eighth  especially. 
An  understanding  of  the  nature  of  the  business  about  which 
the  testator  was  engaged,  of  the  kind  and  value  of  the  prop- 
erty devised,  and  of  the  persons  who  were  the  natural  objects 
of  his  bounty  and  of  the  manner  in  which  he  wished  to  dis- 
])Ose  of  his  property,  —  all  these  are  evidence  of  the  possession 
of  testamentary  capacity,  unless,  as  the  court  very  properly 
said,  the  testator  was  affected  with  some  morbid  or  insane 
delusion  as  to  some  one  of  those  natural  objects  of  his  bounty. 

The  modification  of  the  tenth  instruction  was,  for  simihir 
reasons,  equally  unobjectionable. 

It  is  also  objected  by  appellants  that  the  court  refused 
instructions  numbered  17,  18,  20,  21,  22,  23,  24  and  25. 

The  principal  objection  to  instructions  20,  21  and  23  is,  that 
they  were  too  general,  and  calculated  to  mislead.  As  to  the 
seventeenth,  it  is  insisted  by  appellee,  that  there  is  nothing  to 
show,  whether  it  was  given  or  refused,  and  he  proposes  to 
supply  the  omission  by  the  judge's  certificate.  This  would 
not  be  proper,  as  the  record  shows  it  was  refused,  on  what 
grounds,  it  is  not  easy  to  perceive ;  but,  being  refused  in  the 
terms  asked,  can  have  worked  no  injury  to  appellants,  for  the 
jury  were  in  full  possession  of  the  issue  on  trial,  by  all  the 
previous  instructions.     As  to  instruction  eighteen,  which  seeks 
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to  bring  the  form  of  executing  the  will  before  the  consideration 
of  the  jury,  it  was  objectionable.  Whether  a  will  is  or  not 
executed  with  the  proper  formalities,  is  a  question  of  law,  not 
of  fact. 

Instruction  twenty-two  occupies  more  than  a  page  of  closely 
printed  paper,  and  is  a  recapitulation,  hypotheticallj  stated, 
of  the  material  facts  in  the  case,  and  was  properly  refused  on 
the  authority  of  the  case  oi  Merritt  v.  Merritt^  20  111.  80. 

Instructions  twenty-four  and  twenty-five  bring  up  for  con- 
sideration the  question  of  undue  influence  exercised  to  obtain 
the  execution  of  a  will. 

On  this  point,  the  authorities  most  entitled  to  favorable  con- 
sideration give  the  rule  as  announced  in  these  instructions,  and 
we  are  of  opinion  the  court  erred  in  refusing  them.  The  rule 
is,  that  the  influence  exerted  must  be  of  such  a  nature  as  to 
deprive  the  testator  of  his  free  agency.  Eedfield  on  Wills,  522. 
There  it  is  said,  "  it  may  be  safe  to  adopt  the  language  of 
Chief  Justice  Clayton,  in  Chandler  v.  Ferris^  1  Harrington 
(Del.)  454,  464,  that  neither  advice  nor  argument  nor  per- 
suasion would  vitiate  a  will  made  freely  and  from  conviction, 
though  such  will  might  not  have  been  made  but  for  such  ad- 
vice and  persuasion."  Reference  is  made  to  the  cases  of  Cal- 
vert  V.  Davis^  5  Gill  &  J.  301 ;  Martin  v.  Teague,  2  Spear 
(S.  C.)  268 ;  O'JYeal  v.  Farr,  1  Eich.  (S.  C.)  80.  This  learned 
author,  in  summing  up,  says,  "  it  is  obvious  from  the  cases 
cited,  that  the  influence  to  avoid  a  will  must  be  such  as  to 
destroy  the  freedom  of  the  testator's  will,  and  thus  render  his 
act  obviously  more  the  offspring  of  the  will  of  others  than  of 
his  own ;  that  it  must  be  an  influence  specially  directed  toward 
the  object  of  procuring  a  will  in  favor  of  particular  parties ;  and 
if  any  degree  of  free  agency  or  capacity  remained  in  the 
testator,  so  that,  when  left  to  himself,  he  was  capable  of 
making  a  valid  will,  then  the  influence  which  so  controls  him 
as  to  render  his  making  a  will  of  no  effect,  must  be  such  as 
was  intended  to  mislead  him  to  the  extent  of  making  a  will 
essentially  contrary  to  his  duty,  and  it  must  have  proved  sue* 
cessful  to  some  extent,  certainly."  Page  524. 
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This  subject  is  ablj  and  exhaustively  discussed  in  the  case  of 
Meams  v.  Means,  5  Strobhart  (S.  C.)  188-195. 

We  come  now  to  the  instructions  given  for  appellee,  to  three 
of  which,  2,  9,  11,  appellants  take  exception. 

For  the  reasons  given  as  to  the  propriety  of  appellants'  in- 
structions, 24  and  25,  instruction  number  2,  of  appellee  must  be 
held  erroneous.  Instructions  9  and  11  throw  the  burden  of 
proof  on  appellants,  which,  we  think,  under  the  issue,  should 
not  be  done.  The  contestant  of  the  will  alleges,  that  it  was 
executed  under  an  undue  influence  exerted  upon  the  testator 
by  a  party  interested  in  the  devise.  This  is  an  affirmative, 
independent  fact,  and  must  be  proved  by  the  party  alleging  it. 

The  allegation  of  undue  influence  is  tantamount  to  that  of 
fraud,  and,  like  it,  must  be  proved  by  the  party  making  it.  We 
cannot  understand  on  what  grounds  instructions  9  and  11  can 
be  defended. 

The  substance  of  these  instructions  seems  to  be,  if  the  jury 
believe  the  testator  was  in  a  condition  to  be  easily  influenced, 
and  that  Bolivar  Roe  had  opportunities  to  influence  him,  there- 
fore you  must  find  that  he  did  unduly  influence  the  testator, 
and  thereby  the  will  is  void. 

Upon  the  motion  for  a  new  trial  founded  upon  afiidavits  of 
supposed  misconduct  of  the  jury,  it  is  sufficient  to  say,  the  prac- 
tice indicated  in  this  respect  by  appellants'  counsel  would 
render  nearly  useless  trials  by  jury,  since,  on  a  suspicion  being 
raised  that  they  had  acted  improperly,  they  could  be  called 
upon  to  purge  themselves  thereof,  and  subject  them  to  annoy- 
ances too  grevious  to  be  borne. 

For  the  reasons  given,  the  decree  of  the  court  below  must 
be  reversed  and  the  cause  remanded. 

Decree  reversed. 
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Andrew  J.  Hall  et  al. 

V. 

Denniston  K.  Towne. 


1.  Chancery  — pleadings  in  —  allegations  and  proofs  must  correspond.  If  a 
complainant  in  chancery  recover  at  all,  he  must  recover  upon  the  case  made 
by  his  bill.    The  allegations  and  proofs  must  correspond. 

3.  Same  —  decree  in  —  must  conform  to  prayer  of  the  Mil.  And  where  a 
bill  contains  no  prayer  for  an  account  of  rents  and  profits,  it  is  error  to  render 
a  decree  therefor.    The  decree  must  conform  to  the  prayer  of  the  bill. 

3.  Judicial  sales  —  the  power  of  sale  conferred  in  a  mortgage  mitst  he  strictly 
pursued.  The  power  of  sale  conferred  in  a  mortgage  must  be  strictly  pursued 
as  to  the  time  and  place  stipulated  in  the  instrument,  otherwise  a  sale  under 
it  will  be  void. 

4.  Same  —  icho  cannot  become  purchasers  at.  A  mortgagee,  his  agent, 
assignee,  or  a  trustee,  cannot  become  a  purchaser  at  a  sale  of  the  mortgaged 
premises,  without  an  agreement  to  that  effect  contained  in  the  instrument. 

Appeal  from  tlie  Court  of  Common  Pleas  of  the  city  of 
Aurora,  Kane  county ;  tlie  Hon.  Eichakd  G.  Montont,  Judge, 
presiding. 

The  facts  in  this  case  are  fully  stated  in  the  opinion. 
Messrs.  Cook  &  Campbell,  for  the  appellants. 
Mr.  Chakles  Wheaton,  for  the  appellee. 

Mr.  Chief  Justice  Breesb  delivered  the  opinion  of  the 

Court : 

It  appears  from  this  record,  that  Anson  Hall,  being  the 
owner  of  a  lot  in  Batavia,  in  the  county  of  Kane,  on  the  11th 
day  of  March,  1859,  mortgaged  it  to  Andrew  J.  Hall,  to  secure 
the  payment  of  a  sum  of  money  therein  specified,  which  was 
duly  recorded.  On  the  24th  of  September,  1859,  Anson  Hall 
sold  and  conyeyed  to  Denniston  K.  Towne  the  same  lot  for  the 
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sura  of  $1,800,  by  warranty  deed  of  that  date,  whicli  was  re- 
corded in  June,  1860. 

The  mortgage  made  to  Andrew  J.  Hall  contained  a  power 
of  sale,  to  be  executed  by  the  mortgagee  or  his  assigns,  if  de- 
fault should  be  made  in  the  payment  of  the  money,  after  pub- 
lishing a  notice  of  thirty  days  in  a  newspaper  in  Kane  county, 
at  public  auction,  to  the  highest  bidder. 

Some  attempts  toward  the  payment  of  the  money  due  by 
this  mortgage  were  made  by  George  Hall,  assuming  to  be  the 
agent  of  Andrew,  with  Towne,  but  nothing  was  done,  and  a 
notice  was  published  in  the  Kane  county  newspaper  that  the 
property  would  be  sold  under  the  mortgage  described  as  bearing 
date  March  11, 1857,  and  that  the  sale  would  take  place  on  the 
21st  day  of  April,  1860.  The  notice  was  dated  March  22, 
1860.  The  mistake  in  the  date  of  the  mortgage  being  discov- 
ered, the  next  issue  of  the  paper  contained  the  correction,  and 
the  true  date  of  the  mortgage  was  given,  and  the  sale  took 
place,  being  conducted  by  one  Stevens  acting  for  Andrew  J., 
the  mortgagee,  who  was  not  present  at  the  sale,  and  by  request 
of  his  brother  George  Hall.  It  appears  that  one  Alonzo  Hall 
had  an  assignment  of  the  note  and  mortgage  through  one 
Colyer,  to  whom  Andrew  J.  Hall  had  assigned  them,  and 
Alonzo  bid  off  the  premises  for  the  mortgage  money  and  inter- 
est, being  $300,  and  Andrew  J.  made  a  deed  to  him  therefor. 

The  bill  was  filed  to  set  aside  this  sale,  and  to  redeem  by 
paying  the  mortgage  money  and  interest,  on  the  allegations, 
that  the  sale  was  a  sham  sale ;  that  Alonzo  Hall  was  acting  for 
his  brother  Andrew,  the  mortgagee,  in  bidding  off  the  prop- 
erty ;  that  no  money  was  paid  ;  that  Andrew  was  not  present ; 
that  the  notice  of  the  sale  was  insufficient,  and  that  he  knew 
nothino;  of  the  sale  or  advertisement  until  about  the  18th  of 
June,  1860,  whereupon  he  tendered  both  to  Andrew  and 
Alonzo  Hall  the  whole  amount  due  on  the  mortgage,  and  that 
the  premises  were  worth,  at  the  time  of  the  sale,  $1,300.  The 
prayer  of  the  bill  was  that  an  account  be  taken  of  what  waa 
due  for  principal  and  interest  on  the  mortgage,  and  costs,  and 
that  complainant  might  be  allowed  to  redeem  the  premises  on 
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payment  of  what  might  be  found  due,  which  he  offered  to  pay, 
that  the  sale  might  be  set  aside,  and  satisfaction  of  the  mort- 
gage entered  of  record.  • 

The  court  found  the  sale  under  the  notice  void,  and  set  it 
aside,  and  that  the  deed  thereon,  from  Andrew  J.  to  Alouzo 
Hall,  be  set  aside,  and  for  naught  held.  The  decree  then  pro- 
ceeds :  and  it  appearing  to  the  court  that  said  Alonzo  Hall,  in 
May,  1860,  by  connivance  with  the  tenant  of  complainant  then 
in  possession,  obtained  the  possession  of  the  premises,  and  lias 
retained  it  ever  since,  and  enjoyed  and  obtained  the  rents  and 
profits  thereof  during  all  this  time;  and  it  appearing  that  the 
rents  and  profits  so  enjoyed  and  received  by  Alonzo  Hall, 
exceed  the  amount  due  on  the  note  and  morto-age,  it  is  there- 
fore  ordered,  adjudged  and  decreed,  that  Alonzo  and  Andrew 
J.  Hall  cancel  and  deliver  up  said  mortgage,  and  acknowledge 
satisfaction  thereof  of  record,  and  that  they  immediately  sur- 
render the  possession  of  the  premises  to  complainant,  free  and 
clear  of  all  incumbrances  done  by  them,  etc.,  and  that  they  pay 
all  the  costs,  etc. 

The  assignment  of  errors  questions  the  correctness  of  this 
decree,  and  the  point  is  made,  which  has  been  uniformly  recog- 
nized by  this  court,  that  a  complainant  in  chancery  is  not  at 
liberty  to  make  out  by  his  proof  a  case  different  from  the  one 
he  has  made  by  his  bill,  —  that  the  allegations  and  proofs  must 
correspond. 

The  bill  does  not  seek  for  an  account  of  rents  and  profitS; 
and  there  is  no  averment  in  it  that  appellants  have  been  in 
the  receipt  of  rents  and  profits.  Complainant  proved,  on  the 
hearing,  that  the  rents  were  about  seven  dollars  per  month,  and 
the  court,  by  the  decree,  permitted  these  rents  to  absorb  the 
entire  mortgage  money  and  interest,  without  any  such  claim 
being  set  up  in  the  bill.  This  was  erroneous.  A  party  com- 
plainant must  stand  or  fall  by  the  case  he  makes  in  his  bill. 
White  V.  Morrison^  11  111.  361 ;  Rowan  v.  Bowles,  21  id.  17; 
Chaff  in  v.  Heirs  of  Kimball,  23  id.  36  ;  Ohling  v.  Luitjens, 
32  id.  23  ;  and  the  decree  must  conform  to  the  prayer  of  the 
bill.    Ward  v,  Enders,  29  id.  519.     There  is  no  prayer  in  tba 
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bill  for  an  account  of  rents  and  profits.  For  this  error  tlie 
decree  must  be  reversed,  and  the  cause  remanded,  with  leave  to 
amend  the  bill  and  other  pleadings. 

On  the  other  matter  of  the  decree,  we  concur  with  the 
Circuit  Court,  that  the  notice  of  the  sale  was  insufficient,  there 
not  having  been  thirty  days  given  as  required  by  the  mortgage 
deed,  and  the  sale  under  it  was  a  nullity.  A  sale  under  a 
power  in  a  mortgage  must  pursue  strictly  as  to  time  and  place 
the  stipulation  in  the  mortgage.  Thornton  v.  Boyden^  31  111. 
200. 

It  is  a  well  established  principle  that  a  mortgagee,  his  agent 
or  assignee,  or  a  trustee,  cannot  be  the  purchasers  of  the  mort- 
gaged premises  without  some  agreement  to  that  effect  con- 
tained in  the  deed.  Map_ps  v.  Sharp  et  all,  32  111.  13 ;  Hill  on 
Trustees,  159,  160.     The  doctrine  is  uniform  on  this  point. 

For  the  reasons  given,  the  decree  must  be  reversed  and  the 

cause  remanded. 

Decree  reversed. 


Ralph   Hanson  et  al. 

V. 

Frederick  Busse. 

1.  Vendor  —  of  chattels  —  when  not  liable  for  defects  of.  The  rule  is  firmly 
establislied,  that  a  vendor  of  goods,  which  the  purchaser  has,  at  the  time  of 
purchase,  the  opportunity  of  inspecting,  is  not  responsible  for  defects  of  quality, 
in  the  absence  of  fraud  and  warranty. 

2.  Warranty  —  what  does  not  constitute  a  warranty.  No  particular  form 
of  words,  or  expression  is  necessary  to  create  a  warranty ;  nor  will  commenda- 
tion of  the  goods,  or  a  representation  that  they  are  of  a  certain  quality  create 
a  warranty,  unless  the  language  of  the  vendor  taken  in  connection  with  the 
circumstances  of  the  sale,  fairly  implies  such  intention. 

3.  Former  decisions.  Towell  v.  Gatewood,  2  Scam.  22 ;  Adams  v.  Johnson, 
15  m.  345  ;  and  Kohl  v.  Linder,  39  id.  195  ;  cited  as  sustaining  this  doctrine. 

4.  Vendor  —  of  chattels  —  when  representations  iy  —  will  constitute  a  war- 
ninty.  Where  a  person  sold  to  another,  a  quantity  of  apples  in  barrels,  and 
lepresented  them  to  be  good  hand-picked  fruit,  and  of  the  same  quality  as 
previously  purchased  by  the  vendee,  and  shipped  by  the  same  party,  and 
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exhibited  three  barrels  of  them  as  samples  which  were  good,  and  a  sale  was 
effected, — held,  that  the  fruit  proving  unmerchantable,  the  purchaser  was  not 
liable  for  the  purchase  price ;  that  he  had  a  right  to  rely  upon  the  samples 
shown  to  him,  and  the  representations  made  concerning  them  by  the  vendor, 
and  was  under  no  obligation  to  open  every  barrel  of  the  fruit,  and  make  an 
inspection. 

5.  Same.  Where  a  sale  of  goods  is  effected  by  exhibiting  a  sample,  cf: 
when  the  purchaser  has  had  no  opportunity  for  inspection,  in  the  first  instanda, 
the  bulk  must  be  as  good  as  the  sample,  and  in  the  latter  it  must  be  as  repre- 
sented.   In  such  cases  the  maxim  ca/veat  emptor  has  no  application. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Erastus  S.  "Williams,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Blodgett  &  Winston,  for  the  appellants. 

Mr.  Thomas  Shirley,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  action,  brought  by  Hanson  and  Barrett,  against 
Busse,  to  recover  the  price  of  one  hundred  and  ten  barrels  of 
apples,  sold  by  them  to  Busse.  The  demand  was  resisted,  on 
the  ground  that  the  apples,  when  opened,  proved  to  be  decayed 
and  entirely  worthless.  The  jury  found  for  the  defendant  and 
the  plaintiffs  appealed. 

The  court  gave  for  the  defendant  a  series  of  instructions, 
nearly  all  of  which  embody  the  idea,  that  if  the  plaintiffs  repre- 
sented the  apples  to  be  good,  and  the  defendant  bought  them, 
relying  upon  such  representations,  and  they  were  bad  and  un- 
merchantable, and  the  defendant  offered,  at  once,  to  return 
them,  he  would  not  be  liable  for  the  price. 

In  reference  to  the  sale  of  personal  property,  which  is  open 
to  the  inspection  and  examination  of  the  purchaser,  this  would 
not  be  the  law.  In  such  cases  it  is  immaterial  how  far  the  pur- 
chaser may  rely  upon  the  representations  of  the  vendor  as  to 
the  quality  of  the  goods,  if  there  was  no  intention  on  the  part 
of  the  vendor  to  warrant,  and  if  he  used  no  language  fairly  im- 
plying such  an  intent.  The  different  rule  of  the  civil  law  may 
82  —  45th  III, 
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be  founded  on  higher  morals,  and  the  modern  decisions,  both  in 
England  and  this  country,  seem  to  be  tending  in  that  direction. 
This  tendency  is  shown  in  the  i-ecognition  of  exceptions  to  the 
rule.  But  the  rule  itself  must  be  considered  firmly  settled  in 
the  common  law,  that  the  vendor  of  goods  which  the  purchaser 
has,  at  the  time  of  purchase,  the  opportunity  of  examining,  is 
not  responsible  for  defects  of  quality,  in  the  absence  of  fraud 
and  warranty;  and  although  no  particular  form  of  words  is 
requisite  to  constitute  a  warranty,  yet  a  simple  commendation 
of  the  goods,  or  a  representation  that  they  are  of  a  certain 
quality  does  not  make  a  warranty,  unless  the  language  of  the 
vendor,  taken  in  connection  with  the  circumstances  of  the  sale, 
fairly  implies  an  intention,  on  his  part,  to  be  understood  as 
warranting.  The  rule  has  been  thus  laid  down  by  this  court 
in  several  cases.  Towell  v.  Gaiewood,  2  Scam.  22 ;  Adams  v. 
Johnson,  16  111.  SttS,  and  Jlohl  v.  Zinder,  39  id.  195.  In  the 
last  case  the  rule  is  fully  considered. 

But,  although  these  instructions  would  be  erroneous  if 
applied  to  ordinary  sales  of  personal  property  open  to  inspec- 
tion, yet  they  must  be  considered  in  reference  to  their  applica- 
tion to  this  particular  case,  and,  tried  by  that  standard,  we  can 
not  say  they  misled  the  jury.  As  stated  by  this  court  in 
ICohl  V.  Zinder,  above  quoted,  one  of  the  exceptions  to  the 
general  rule  is,  where  the  sale  is  made  by  sample,  and  another, 
where  the  purchaser  has  no  opportunity  for  inspection.  The 
bulk  must  be  as  good  as  the  sample,  and,  if  there  is  no  oppor- 
tunity for  examination,  the  article  sold  must  be  what  the 
vendor  represents  it  to  be.  In  such  cases  the  maxim  caveat 
emptor  can  have  no  application. 

In  the  case  before  us  the  proof  shows  that  the  110  barrels 
were  piled  up  in  tiers  at  a  railway  depot  in  Chicago.  The 
purchaser  went  with  the  clerk  of  the  plaintiffs  to  look  at  them. 
They  opened  a  couple  of  barrels  that  stood  on  the  floor.  The 
purchaser  was  lame  from  rheumatism,  and  requested  the  clerk 
to  climb  up  and  open  a  barrel  on  the  top  of  the  tiers.  He  did 
so,  and  showed  the  purchaser  some  apples  which  were  in  good 
condition,  and  said  they  were  all  like  that.     The  plaintiffs  had 
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told  the  defendant  the  apples  were  just  such  as  he  had  pre- 
viously bought,  shipped  by  the  same  man,  and  good  hand- 
picked  fruit.  The  apples  in  the  three  barrels  exhibited  as 
samples  were  unquestionably  merchantable,  or  the  defendant 
would  not  have  bought.  It  would  be  unreasonable  to  require 
that  he  should  have  opened  every  one  of  the  110  barrels.  He 
had  the  right  to  rely  on  the  samples  shown  to  him,  and  on  the 
representations  of  the  plaintiffs  that  the  apples  were  good. 
He  had  no  opportunity  for  the  exercise  of  his  own  judgment, 
and  the  plaintiffs  must  have  known  that  he  bought  relying 
upon  their  representations.  The  case  falls  clearly  within  the 
exceptions  to  the  general  rule  above  mentioned,  and  there  is 
no  ground  for  saying  ca/veat  emptor.  The  verdict  was  just, 
and  the  instructions  as  applied  to  the  facts  of  this  case  could 
not  have  misled  the  jury. 

The  plaintiffs'  instructions  were  properly  refused,  because 
inapplicable  to  the  facts  of  this  case.  They  would  have  tended 
to  mislead  the  jury. 

The  judgment  must  be  aflSrmed, 

Judgment  affi/rmed. 


INDEX. 


ABATEMENT. 
Pleas  in  abatement. 

1.  Their  requisites.  Pleas  in  abatement  require  accuracy  and  precision 
in  tlieir  structure,  and  must  be  certain  to  every  intent,  and  devoid  of  any 
repugnance.  Pa/rsons  et  al.  v.  Chase,  296. 

2.  When  sufficient.  In  an  attachment  suit,  the  defendant  pleaded,  "that 
ho  was  not  a  non-resident  at  the  time  the  writ  issued,"  and  it  appeared 
by  the  record,  that  the  affidavit  for  the  attachment  was  filed,  and  the  writ 
issued  and  bore  date,  on  the  same  day :  held,  that  the  plea  was  certain, 
and  in  effect  was  equivalent  to  one  denying  the  non-residence  at  the  time 
of  making  the  affidavit,  both  having  been  made  on  the  same  day.  Ibid. 
296. 

Op  bastakdy  proceedings. 

3.  Upon  the  death  of  the  mother.  The  death  of  the  mother  does  not 
abate  a  bastardy  proceeding  commenced  during  the  life  of  the  mother. 
The  People  v.  Nixon,  353. 

In  proceedings  for  mandamus. 

4.  Of  pleading  in  abatement,  and  waiver  thereof.    See  MANDAMUS,  3. 

ACKNOWLEDGMENT  OF  DEEDS. 
Certificate  of  magistracy. 

1.  A  certificate  of  magistracy  signed,  "  Joseph  Sears,  clerk,  by  Geo.  L. 
Richardson,  deputy,"  is  sufficient.  The  coutt  will  presume  a  party  was 
deputy  from  the  fact  of  signing.  Hague  v.  Porter,  818. 

2.  A  clerk  of  a  County  Court  can  properly  certify  to  the  official  charaO' 
ter  of  a  magistrate,  and  may  appoint  a  deputy.  Ibid.  318. 

Of  the  certificate  op  conformity. 

3.  When  taken  in  another  State.  A  deed  for  land  lying  in  this  State, 
wherein  the  parties  were  described  as  of  the  State  of  Massachusetts,  pur- 
ported to  have  been  acknowledged  before  a  notary  public,  appended  to 
which  was  the  following  certificate :  "  Commonwealth  of  Massachusetts, 
Superior  Court,  Suffolk  county,  ss. :  I,  F.  H.  Underwood,  clerk  of  the  Su- 
perior Court  in  the  county  of  Suffolk,  State  of  Massachusetts,  being  a 
court  of  record,  do  certify  that  Seth  Frinkham  was,  on  the  11th  day  of 
April,  1818,  a  notary  public  in  the  county  of  Lincoln,  in  the  State  of 
Massachusetts,  duly  commissioned  and  qualified  to  act  as  such.  And  I 
further  certify  that  the  signature  of  the  said  Seth  Frinkham  to  the  an- 
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nexed  acknowledgment  is  genuine,  and  that  said  acknowledgment  ia  in 
conformity  witli  tlie  laws  of  said  State  of  Massacliusetts,  in  force  on  tlie 
llth  day  of  April,  1818."  In  witness,  etc.,  with  the  seal  of  the  court 
attached.  This  was  held  to  be  a  certificate  of  conformity  in  exact  com- 
pliance with  our  statute,  and  the  deed  was  admissible  in  evidence,  witli- 
out  further  proof.  Harding  v.  Curtis,  253. 

ACTIONS. 
When  an  action  will  lie. 

1.  Contract  must  be  performed.  A  party  has  no  right  to  recover  under 
any  contract,  in  any  form  of  action  ex  contractu,  until  he  has  performed 
his  part  of  the  agreement.  And  whether  a  contract  has  been  performed 
or  not,  is  a  question  for  the  jury.  Adlard  v.  Muldoon,  193. 

Contracts  against  public  policy. 

2.  No  remedy  afforded.  In  case  of  an  agreement,  void  on  the  ground  of 
public  policy,  the  law  will  not  interfere  at  the  instance  of  a  party  in  pari 
delicto,  to  enforce  its  execution,  or  rescind  it  if  executed.  Parsons  v.  £Jlp 
et  al.  233. 

Action  op  assumpsit. 

When  it  will  lie.     See  ASSUMPSIT,  1,  2,  3,  4. 
Action  on  an  injunction  bond. 

WJien  it  will  lie.    See  INJUNCTIONS,  8,  9. 
Forcible  detainer. 

Against  whom  the  action  will  lie.    See  FORCIBLE  ENTRY  AND  DE- 
TAINER,  3. 

Action  op  trover. 

When  it  will  lie.    See  TROVER,  1. 

ADMINISTRATION  OP  ESTATES. 
Presentation  of  claims. 

1.  What  is  sufficient.  Presenting  a  claim  against  an  estate,  to  the 
administrator  for  payment,  within  two  years  after  the  grant  of  the  letters, 
is  sufficient  to  prevent  the  bar  of  the  statute.  It  is  no  objection,  that  it 
■was  not  presented  to  any  court  for  allowance.  Mason  v.  Tiffany,  Admx., 
et  al.  393. 

2.  Where  a  party  having  an  account  against  a  deceased  person,  on  two 
occasions,  within  two  years  after  letters  of  administration  had  issued, 
presented  the  account  to  the  administratrix,  first,  by  giving  a  copy  of  it 
to  one  S.  at  her  request,  and,  secondly,  by  giving  a  copy  of  it  to  the 
attorney  of  the  estate,  whom  the  administratrix  had  instructed  to  see  the 
party  holding  such  account,  and  settle  the  same,  —  held,  that  this  was  a 
sufficient  presentation  of  the  account  within  the  meaning  of  the  statute  ; 
the  administratrix  having  been,  by  such  act,  fully  informed  of  the  precise 
amount  and  character  of  the  claim.   Wells  v.  Miller,  Admx.  SB. 
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3.  Effect  of  the,  act  of  1859,  in  tJuit  regard.  The  act  of  February  21, 1859, 
creates  no  new  rule  in  this  regard.  It  is  very  imperfect,  and  as  it  stands 
is  simply  directory  as  to  the  mode  of  prosecuting  a  claim  in  the  County 
Court.  Wells  v.  Miller,  Admx.  33. 

4.  Nor  does  this  act,  either  directly,  or  by  implication,  repeal  the  116th 
section  of  the  statnte  of  Wills,  on  that  subject.  Ibid.  33. 

T"WO  tears'  limitation. 

5.  How  prevented.  The  running  of  the  two  years'  limitation  may  still 
be  prevented,  by  presenting  the  claim  or  account  to  the  administrator. 
Ibid.  33. 

Of  property  from  a  foreign  jurisdiction. 

6.  WlietJier  it  becomes  assets  in  this  State.  Where,  in  an  action  of  trover, 
brought  by  the  administratrix  of  one  Miller,  deceased,  against  Wells  & 
Sears,  for  the  tortious  taking  of  a  certain  quantity  of  lumber,  the  proof 
showed,  that  the  decedent,  as  also  the  defendants,  were  residents  of  this 
State,  and  that  decedent  was  in  charge  of  the  property  in  question,  trans- 
porting it  from  this  to  the  State  of  Tennessee,  and  that  while  in  transitu, 
and  on  the  Missouri  shore,  the  decedent  died,  leaving  no  assets  or  credit- 
ors residing  elsewhere  than  in  this  State,  and  that  no  administration  had 
ever  been  taken  out  in  either  of  the  States  of  Missouri  or  Tennessee,  to 
■which  latter  State  the  property  was  taken  by  Wells  &  Sears  and  sold,  — 
held,  that  if  the  property  of  the  decedent,  after  his  death  in  Missouri,  waa 
at  any  time  while  in  transitu  within  the  limits  of  the  State  of  Illinois,  it 
became  assets  in  this  State,  and  the  title  of  the  administratrix  here 
attached  by  relation  the  moment  her  letters  were  issued.  Wells  et  al.  v. 
Miller,  Admx.  383. 

7.  The  property  of  a  decedent  coming  from  a  foreign  jurisdiction  into 
that  of  the  domicile,  immediately  vests  in  the  administrator  there,  if 
administration  has  not  been  taken  out  in  such  foreign  jurisdiction. 
Ibid.  383. 

8.  There  is  no  unbending  rule  in  regard  to  property  having  no  fixed 
situs,  and  the  j  urisdiction  of  the  administrator  is  left  to  depend  largely 
upon  what  may  be  required  for  the  attainment  of  justice  in  each  case  ag 
it  arises.  Ibid.  383. 

Sale  op  land  to  pay  debts. 

9.  Requisites  of  the  petition  therefor.  A  petition  by  an  administrator  to 
sell  land  to  pay  debts  should  show  that  the  contingency  exists  which 
authorizes  the  proceeding.  Hobson  et  al.  v.  Payne,  Admr.  158. 

10.  Claims  against  estate  must  be  legally  established.  Before  an  admin- 
istrator can  obtain  an  order  to  sell  real  estate  to  pay  debts,  the  claima 
must  be  regularly  presented  and  allowed  in  the  county  where  such  appli 
cation  is  made.  Ibid.  158. 

11.  It  is  not  sufficient  to  show  that  the  claims  exist  or  have  been 
allowed  by  a  probate  court  in  another  State.  Ibid.  158. 

12.  Where  a  party  residing  in  another  State  dies,  owning  land  in  this 
State,  the  creditors  may  cause  letters  of  administration  to  be  taken  out  iu 
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thia  State,  and  prove  their  claims,  and.  if  there  are  not  sufficient  assets  to 
pay  the  debts,  the  administrator  may  obtain  an  order  for  the  sale  of  land. 
Hdbson  et  al.  v,  Payne,  Admr.  158. 

Judgment  against  an  administrator. 
Jurisdiction  of  the  Circuit  Courts  —  not  affected 'hy  act  of  1859.     See 
JURISDICTION,  2. 

Suits  against  executors  and  administrators. 

Of  its  requisites,  as  to  mode  of  payment.     See  JUDGMENTS,  3. 

AFFIDAVITS. 
Affidavit  to  hold  to  bail. 

In  an  action  ex  contractu.    See  IMPRISONMENT  FOR  DEBT,  3,  3. 
Affidavit  for  continuance. 

Its  requisites.    See  CONTINUANCE,  1. 

AGENCY. 

What  constitutes  an  agency. 

1.  The  sending  of  a  copy  of  an  account  by  a  creditor  through  the  post 
office  to  a  third  party,  of  itself,  does  not  constitute  the  latter  an  agent  for 
the  collection  of  the  claim.  Butcher  v.  Beckwith,  460. 

2.  Whether  a  flagman  of  one  railroad  company  is  the  agent  of  another 
company.  In  an  action  on  the  case  against  a  street  railway  company,  for 
injuries  sustained  by  the  plaintiff  while  a  passenger  upon  one  of  its  cars, 
it  appeared,  that,  on  the  arrival  of  the  car  at  the  crossing  of  a  steam  rail- 
road, it  stopped  to  allow  a  train  of  the  latter  company  to  pass  by,  and  that 
after  said  train  had  passed,  the  flagman  of  the  latter  company  signaled 
the  driver  of  the  street  car  to  go  ahead,  which  he  did,  but  before  he  had 
crossed  with  his  car,  the  other  train  backed  up,  and  a  collision  occurred, 
whereby  plaintiff  was  injured,  —  held,  that  proof  cf  the  fact  that  such 
driver  had  been  directed  by  his  superiors  to  obey  the  signals  of  the  flag- 
man in  governing  the  movements  of  his  car  at  that  crossing,  and  that  he 
did  so,  did  not  convert  the  flagman  of  the  railroad  company  into  an  agent 
of  the  defendant,  and  an  instruction  of  the  court  to  that  effect  was  errone- 
ous. Chicago  Railway  Co.  v.  Volk  et  ux.  175. 

When  one  becomes  an  agent. 

3.  Where  one  mines  upon  the  land  of  another  and  sells  the  mineral  withr 
out  retaining  the  royalty  due  the  oioner  of  the  land.    See  ASSUMPSIT,  3. 

Master  op  a  vessel. 

4.  As  agent  of  all  persons  interested.     See  GENERAL  AVERAGE,  3. 
When  the  relation  op  principal  and  agent  exists. 

5.  And  of  the  liability  of  agent  to  7iis  principal.  Where  one  person 
receives  money  from  another,  for  the  purpose  of  purchasing  a  certain 
number  of  shares  of  railroad  stock,  and  purchases  the  stock  with  this 
money,  in  his  own  name,  and  afterward  sells  the  stock  and  applies  the 
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proceeds  to  his  own  use,  and  upon  demand  to  deliver  the  stock  or  refund 
the  money,  refuses  so  to  do,  it  was  at  the  option  of  the  party  furnishing 
the  money  to  sue  for  a  non-delivery,  or  for  the  money  so  advanced,  and 
the  relation  between  the  parties  is  that  of  principal  and  agent.  Lafrabee 
V.  Badger f  440. 

6.  Where  a  party  contracted  to  deliver  to  another,  at  a  specified  time 
and  place,  a  certain  quantity  of  corn,  to  be  paid  for  on  delivery  and  inspec- 
tion, and  upon  its  delivery  and  inspection  a  portion  of  it  was  rejected, 
which  portion  the  vendor  directed  the  vendee  to  dispose  of  to  the  best 
advantage,  and  a  sale  was  made, — held,  that  the  vendee  thereby  became 
the  agent  of  the  vendor  for  the  disposal  of  the  corn  ;  and,  the  proof  show' 
ing  it  to  have  been  done  to  the  best  advantage,  the  proceeds  thereof  fully 
accounted  for  to  his  principal,  and  no  negligence  or  fraud  being  shown, 
the  principal  must  suffer  whatever  loss  accrued  by  such  sale.  Bacon  et  al. 
v.  Cobb  et  al  48. 

Parties  —  who  mat  sue. 

7.  On  contract  made  with  agent  in  his  own  name.  The  rule  is  well 
established,  that  on  a  contract  not  under  seal,  made  by  an  agent  in  his 
own  name,  for  an  undisclosed  principal,  either  the  agent  or  principal  may 
sue  on  it.  Saladin  v.  Mitchell,  79. 

Payment  to  an  agent. 

8.  When  available.  But  in  such  case,  where  suit  is  brought  by  the 
principal,  the  defendant  may  avail  himself  of  any  payment  made  in  good 
faith  to  the  agent,  before  the  disclosure  of  the  principal.  Ibid.  79. 

Party  dealing  with  an  agent  must  know  his  powers. 

9.  Where  a  person  makes  a  payment  to  a  third  person  on  an  account 
due  another,  he  is  bound  to  know  that  the  person  to  whom  he  pays  is 
authorized  to  receive  it.  Butcher  v.  Beckwith,  460. 

Powers  op  agent. 

10.  Architect  —  changing  terms  of  contract.  If  a  party  contracts  with 
another  to  erect  a  building  according  to  plans  and  specifications,  under 
the  supervision  of  an  architect,  the  architect  cannot  change  the  terms  of 
the  contract  without  special  authority.  Adla/rd  v.  Muldoon,  193. 

Broker. 

What  constitutes  a  broker.    See  BROKER,  1. 

Of  his  power  to  rescind  a  contract  made  by  him.    Same  title,  3. 

Whether  entitled  to  compensation.     See  Same  title,  3,  4,  5. 
Mode  of  signing  by  agent.    See  NOTICE  TO  QUIT,  1. 

ALIMONY. 
Modes  op  enforcixg  its  payment. 

By  attachment  and  sequestration.  A  coiirt  of  chancery  has  power,  in 
addition  to  making  a  decree  for  alimony  a  lien  on  the  lands  of  a  defend- 
ant, to  euforcfl  the  decree  by  attachment  for  contempt,  and  if  the  defend- 
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ant  remains  contumacious,  may  also  sequestrate  liis  real  and  personal 
property,  as  a  means  of  enforcing'  performance  of  the  decree.  WigJitman 
V.  WigMman,  167.     See  CONTEMPT. 

ALLEGATIONS  AND  DECREE. 
Must  correspond. 

Where  a  bill  contains  no  prayer  for  an  account  of  rents  and  profits,  it 
is  error  to  render  a  decree  therefor.  The  decree  must  conform  to  the 
prayer  of  the  bill.  Hall  et  al.  v.  Towne,  493. 

ALLEGATIONS  AND  PROOF.     See  PLEADING  AND  EVIDENCE. 

APPEAL  BONDS. 
On  appeals  from  justices. 

Whether  a  stamp  required.    See  STAMP  ACT,  2. 

ASSAULT  AND  BATTERY.    See  TRESPASS,  1,  2,  3. 

ASSESSMENT  OF  DAMAGES. 
Must  be  upon  evidence. 

An  instruction  to  the  jury  upon  an  inquest  of  damages,  to  the  effect, 
that  in  determining  the  amount  of  damages,  they  must  exercise  their  own 
judgment  from  the  facts  proved,  and  from  their  own  experience  with  man- 
kind, is  erroneous.  The  question  must  be  determined  upon  the  evidence 
alone.  Chicago  &  Northwedern  B.  B.  Co.  v.  Swett,  Admr.  197. 

On  dissolution  of  injunction.     See  INJUNCTIONS,  4  to  7. 

ASSIGNMENT. 

^  Assignment  prima  facie  in  good  faith. 

1.  Burden  of  proof  in  respect  thereto.  The  indorsee  of  a  promissory  note, 
in  the  absence  of  proof  to  the  contrary,  is  presumed  to  have  taken  it  in 
the  due  course  of  trade,  before  maturity,  for  value  and  bona  fide.  A  per- 
son questioning  the  fairness  of  the  transaction,  to  defeat  a  recovery,  must 
prove  that  it  was  not  for  value,  or  that  it  was  made  for  fraudulent  pur- 
poses. Depuy  V.  Schuyler,  306. 

Indorsement  without  date. 

2.  Presumption  as  to  time  of  indorsement.  Wiere  a  note  is  indorsed 
without  date,  the  presumption  of  law  is,  that  it  was  indorsed  before  it 
became  due.  To  defeat  a  recovery,  the  maker  can  only  show,  that  the 
original  execution  of  the  note  was  obtained  by  fraud  and  circumvention. 
Ibid.  306. 

Assignee  of  stolen  negotiable  paper. 

3.  How  far  protected.  The  innocent  holder  for  value  of  negotiable 
paper,  indorsed  before  maturity,  is  protected  under  the  rules  of  the  com- 
mon law,  although  the  instrument  may  have  been  stolen,  or  otherwise 
wrongfully  put  into  circulation.  Shipley  v.  Carroll  et  al.  285. 
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Fbaud  and  circtjmvention. 

4.  In  obtaining  a  note  —  what  constitutes,  so  as  to  affect  an  innocent 
liolder.    See  FRAUD  AND  CIRCUMVENTION. 

ASSUMPSIT. 
When  it  wrLL  lie. 

1.  Wliere  nothing  remains  to  he  done  iut  to  pap  the  money.  Wliere  a 
contract  lias  been  performed,  and  it  only  remains  to  pay  the  contract  price 
for  the  labor  or  property,  indebitatus  assumpsit  will  lie  for  its  recovery. 
And  the  agreement  may  be  read  in  evidence  for  the  purpose  of  showing 
its  terms  and  to  recover  the  damages.  Adlard  v.  Muldoon,  193. 

2.  When  privity  between  parties.  A  and  B  were  ownerS  of  adjoining 
mineral  lands.  C  went  upon  the  land  of  B,  sunk  a  shaft,  and  drifted  upon 
the  land  of  A,  and  sold  the  mineral  raised  from  A's  land  to  B  without 
retaining  the  royalty  due  to  A.  Held,  that  there  was  such  privity  between 
the  parties  as  would  create  a  liability,  it  being  a  custom  among  miners  to 
sell  the  mineral  raised  by  them,  the  buyer,  if  a  smelter,  retaining  the 
royalty  due  to  the  owner  of  the  land.  C  must,  therefore,  be  considered 
the  agent  of  A  in  the  sale  of  the  mineral  to  B.  Alderson  v.  Ennor,  128. 

Waiver  of  tort. 

3.  WJien  assumpsit  will  lie.  When  mineral  has  been  obtained  by  a  tres- 
pass upon  the  lands  of  another,  and  converted  into  money,  the  trespass 
may  be  waived,  and  an  action  of  assumpsit  brought  for  the  proceeds.  Ibid, 
128. 

For  money  had  and  received. 

4.  WJien  the  action  will  lie.  An  action  for  money  had  and  received  may 
be  maintained,  whenever  a  party  has  obtained  money  from  another,  which 
in  equity  and  good  conscience  he  ought  not  to  retain,  or  has  sold  the  prop. 
erty  of  another  and  converted  it  into  money.  Ibid.  128. 

ATTACHMENT  FOR  CONTEMPT.     See  CONTEMPT,  1,  3,  8,  4. 

ATTORNEY  AT  LAW. 
As  A  witness  for  his  client. 
Propriety  thereof.    See  WITNESSES,  1,  2,  3. 

ATTORNEY'S  FEES. 
In  suits  for  divorce. 

When  ordered  to  be  paid  by  the  husband  pendente  hii     See  DIVORCE, 
1,2. 
BAIL. 
Op  holding  to  bail. 
Requisites  of  an  affidavit  for  a  capias  ad  respondendum.    See  IMPRIS- 
ONMENT FOR  DEBT,  2,  3. 

BASTARDY. 
Degree  of  evidence  required. 

1.  A  preponderance  of  evidence  will  sustain  a  verdict  finding  the 
defendant  to  be  the  father  of  the  child  in  a  bastardy  case.  Allison  v.  The 
People.  37. 
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BASTARDY.     Continued. 
Abatement  op  proceedings. 

•Z.  By  the  death  of  the  mother.     See  ABATEMENT,  3. 

BILLS  OF  EXCEPTIONS. 

See  EXCEPTIONS  AND  BILLS  OP  EXCEPTIONS,  3. 

BILLS  OF  REVIEW.     See  CHANCERY,  3,  3,  4. 

BOARD  OF  HEALTH  OF  CHICAGO. 
Op  its  powers. 

Appointing  sanitary  inspectors.  The  act  of  1867,  organizing  the 
health  department  of  the  city  of  Chicago,  conferred  upon  the  commission 
ers  power  to  appoint  sanitary  inspectors,  and  do  whatever  to  them  seemed 
necessary  to  carry  out  the  objects  of  that  act.  Kimball  v.  The  People  ea> 
rel.  Jones,  297. 

BOARD  OF  TRADE  OF  THE  CITY  OF  CHICAGO. 
Of  its  power  to  expel  members.  See  CORPORATIONS,  1,  3,  3,  4. 

BROKER. 
What  coNSTiTtriES  a  broker. 

1.  A  broker  is  an  agent  employed  to  make  bargains  and  contracts 
between  other  persons  in  matters  of  trade,  and  receives  a  commission  for 
so  doing ;  acting  in  the  names  of  those  who  employ  him,  and  for  some 
purposes  is  treated  as  the  agent  of  both  contracting  parties.  Saladvn  v. 
Mitchell,  79. 
Rescission  of  contract. 

3.  Authority  of  a  broker  in  that  rega/rd.  A  right  by  a  broker  to  make  a 
sale  of  property  for  another,  does  not  include  the  right  of  such  broker  to 
rescind  the  same,  without  the  knowledge  or  consent  of  his  principal, 
unless  the  commercial  usage  was  such  at  the  place  where  the  sale  was 
made.  Ibid.  79. 
Whether  entitled  to  compensation. 

3.  If  the  OAvner  of  property  engages  a  broker  to  assist  him  in  making  a 
sale  thereof,  and  stipulates  that  no  commissions  shall  be  paid  unless  a 
certain  price  is  procured,  such  contract  would  of  course  be  the  measure 
of  the  rights  and  obligations  of  the  parties.  If  the  broker  does  not  find 
a  purchaser  who  will  give  the  price  fixed,  he  does  not  earn  his  commis- 
sion. If  he  does  find  one  thus  willing,  he  would  be  entitled  to  his  com- 
missions, and  the  owner  of  the  property  could  not  defeat  his  claim  by 
voluntarily  selling  to  the  purchaser  thus  found,  at  a  less  price.  Rees  et  cU. 
V.  Spruance,  308. 

4.  But  a  broker  who  has  acted  under  such  a  contract  must,  in  order  to 
maintain  an  action  for  his  commissions,  prove  that  he  had  found  a  pur- 
chaser ready  to  give  the  required  price.  Ibid.  308. 

5.  If  the  owner  of  property  employs  a  broker  to  make  sale,  or  to  find  a 
purchaser,  without  any  special  agreement  as  to  commissions,  although  ha 
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may  name  the  price  at  which  the  property  is  to  be  sold,  and  authorizes 
its  sale  only  at  that  price,  yet  if  the  broker  finds  a  purchaser  to  whom  the 
owner  decides  to  sell  at  a  less  price,  the  broker  would  undoubtedly  be 
entitled  t»D  compensation  for  the  services  rendered.  Bees  et  cU.  v.  Sprvxince, 
308. 

BY-LAWS  OF  CORPORATIONS. 
Of  their  proper  character.    See  CORPORATIONS,  3, 16. 

Of  the  Chicago  board  of  trade. 
Of  its  power  to  prescribe  rules  of  membership,  and  of  expulsion  for  mola- 
tion  thereof.    See  CORPORATIONS,  1,  2,  3,  4. 

CAPIAS  AD  RESPONDENDUM. 

RBquiSITES  OP  THE  AFFIDAVIT  THEREFOR.      See  IMPRISONMENT  FOR 

DEBT,  2,  3. 

CERTIFICATE    OP    CONFORMITY.     See   ACKNOWLEDGMENTS    OP 
DEEDS.  3. 

CERTIFICATE  OF  MAGISTRACY. 
May  be  made  by  a  county  clerk. 

Or  Ms  deputy.    See  CLERKS  OF  COUNTY  COURTS,  3,  4. 

CERTIFICATE  OP  PURCHASE. 
No  evidence  of  REDEMPTION.    See  REDEMPTION,  6,  7. 

CHANCERY. 
Jurisdiction. 

1.  When  there  is  a  remedy  at  law.  Proceedings  were  had  to  enforce  » 
mechanic's  lien,  and  the  premises  sold,  a  prior  incumbrancer  not  being 
made  a  party ;  subsequently,  the  premises  were  sold  under  the  prior  lien, 
and  the  purchaser  put  in  possession.  It  was  held,  a  bill  in  chancery 
would  not  lie,  at  the  suit  of  the  party  claiming  under  the  mechanic's  lien, 
to  settle  the  rights  of  the  parties,  as  he  could  have  his  remedy  at  law,  by 
action  of  ejectment.  Lomax  et  al.  v.  Bore  et  al.  380. 

Bills  of  review. 

2.  The  alleged  error  must  affect  the  party  complaining.  Where  a  bill 
of  review  was  filed  to  reverse  a  decree  in  chancery,  only  charging  that 
the  ancestor  of  the  complainants  in  the  bill  of  review  was  not  served  with 
process,  those  complainants  cannot  make  the  point  in  the  Supreme  Court 
that  other  parties  were  not  served,  as  a  reason  for  setting  aside  a  decree  ; 
for  it  appears  that  if  the  others  were  not  served,  it  is  for  them  to  com- 
plain, and  the  error  is  personal  to  them,  with  which  others  can  have  no 
concern.  Homer  v.  Zimmerman  et  al.  14. 

3.  Of  the  necessary  allegations.  The  settled  doctrine  is,  that  a  bill  of 
review  must  either  deny  the  justice  of  the  demand  established  by  the 
decree  sought  to  be  reviewed,  or  the  complainants  must  allege  that  they 
have  paid  it  and  the  costs,  or  else  give  a  reason  for  omitting  to  do  so-. 
Ibid.  14. 
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4.  When  this  objection  must  be  made.  But  an  objection  of  this  kind 
should  be  made  in  the  court  below  by  a  motion  not  to  receive  the  bill ; 
and,  where  answers  were  filed  and  the  case  went  to  a  hearing  on  its 
merits,  it  was  held  that  the  defendants  had  treated  it  as  a  bill  properly 
filed,  and  must  be  bound  by  it,  Horner  v.  Zimmerman  et  aZ.  14. 

Creditors'  bills. 

5.  To  reach  trust  funds  —  interpretation  of  a  particular  assignment  for 
the  benefit  of  creditors.  M.  brought  suit  against  a  railroad  company  upon 
a  certain  claim,  and  in  February,  1857,  pending  the  action,  assigned  it  to 
P.,  who  agreed  to  prosecute  it  to  a  recovery,  and  among  other  things 
apply  the  proceeds  to  the  payment  of  certain  debts  against  M.,  among 
which  was  one  owing  to  one  Bestor.  In  May,  1857,  Bestor  reduced  his 
claim  to  judgment ;  and  in  October,  1858,  judgment  was  rendered  upon 
M.'s  demand  in  his  favor,  and  by  another  arrangement  with  P.,  in  Novem- 
ber following,  M.  assigned  this  judgment  absolutely  to  P.  &  B.,  upon 
what  they  claimed  to  be  a  full  and  fair  consideration,  but  without  Bestor's 
consent,  which  judgment  was  subsequently  secured  by  the  deposit  of 
funds  for  its  payment,  through  the  action  of  certain  other  creditors  of  the 
company.  Bestor  now  brings  suit  as  a  judgment  creditor  of  M.,  to  com- 
pel satisfaction  of  his  claim  out  of  tliis  fund,  by  reason  of  the  first 
assignment.  Held,  that  the  claim  of  Bestor  was  embraced  in  the  first 
assignment,  which  provided  for  the  payment  of  such  indebtedness  as 
should  be  found  owing  from  M.  to  the  persons  therein  named,  by  reason 
of  work  done  for,  or  money  loaned  to,  him ;  Bestor  having  loaned  him 
certain  negotiable  securities  upon  which  to  raise  money,  and  with  which 
he  procured  it,  which  was  equivalent  to  a  money  loan.  Beach  et  al.  v. 
Bestor,  341. 

6.  And  in  such  case  it  was  not  necessary  to  have  execution  returned 
nvMa  bona,  before  Bestor  could  ask  the  aid  of  a  court  of  equity  to  enforce 
the  satisfaction  of  his  judgment  against  this  fund.  Ibid.  341. 

7.  The  proceeds  arising  out  of  this  judgment  having  been  expressly 
appropriated  to  the  payment  of  Bestor's  debt  with  others,  and  so  received 
by  P.,  with  the  agreement  that  they  should  be  so  applied,  Bestor  is  en- 
titled to  have  his  judgment  satisfied  out  of  this  fund.  Ibid.  341. 

8.  B.,  having  acted  jointly  with  P.  in  the  purchase  of  M.'s  judgment, 
is  chargeable  with  the  same  notice  that  P.  had,  which  was,  that  he  was 
dealing  with  a  trust  fund,  and  they  must  satisfy  all  legal  claims  upon 
such  fund,  growing  out  of  the  first  assignment  to  P.,  as  their  purchase  in 
no  wise  affected  this  trust.  Ibid.  341. 

9.  It  must  be  presumed  that  Bestor  had  notice  of  the  first  assignment 
to  P.,  and  relied  upon  it  for  the  payment  of  his  claim ;  the  proof  showing 
that  M.  had  furnished  him  with  a  copy  of  it,  and  that  thereafter  he  took 
no  further  steps  to  collect  his  debt,  until  the  commencement  of  this  pro- 
ceeding,  a  period  of  about  seven  years.  Ibid.  341. 

10.  Nor  can  he  be  said  to  have  been  guilty  of  such  laches,  in  this  delay 
to  enforce  payment  of  his  judgment  against  this  fund,  as  will  warrant 
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tlie  presumption  that  he  had  abandoned  it,  the  fund  having  been  con 
tinually  in  litigation  from  the  time  of  assignment  until  about  the  time  of 
this  proceeding  to  enforce  his  claim.  Beach  et  al.  v.  Bestor,  341. 

11.  The  filing  of  the  assignment  of  tlie  judgment  to  P.  &  B.,  although 
absolute  on  its  face,  did  not  affect  the  rights  of  Bestor,  notwithstanding 
it  was  notice  to  him.  Ibid.  341. 

12.  What  classes  of  creditors  entitled  thereto.  Where  some  of  the  com- 
plainants in  a  bill  of  review  were  simple  contract  creditors  of  the  defend- 
ant in  the  decree  which  was  attacked,  and  some  of  those  who  answered 
the  bill  of  review  were  also  creditors  of  the  same  person,  but  did  not 
show  that  they  had  any  judgments,  it  was  held,  that  neither  of  these 
classes  of  creditors  had  any  status  in  a  court  of  equity,  even  to  file  a  cred- 
itor's bill,  and  that  the  bill  of  review  must  stand  or  fall  on  its  own  merits 
and  could  not  be  converted  into  a  creditor's  bill.  Horner  v.  Zimmerman 
et  al.  14. 

Specific  performance, 

13.  Of  enforcing  a  contract  to  convey  a  contingent  estate,  on  the  ha/ppen- 
ing  of  the  contingency.    See  CONTINGENT  ESTATES,  3,  3,  4. 

Rescission  op  contracts. 

14.  Of  contracts  void,  on  the  ground  of  public  policy.  Where  parties 
enter  into  an  agreement  which  is  void  on  the  ground  of  being  contrary  to 
public  policy,  as  the  creation  of  a  perpetuity  of  an  estate,  a  court  of  chan- 
cery will  not  interpose,  at  the  instance  of  one  of  the  parties,  to  undo 
what  they  have  voluntarily  done.  Parsons  v.  Ely  et  al,  232. 

Reference  to  the  master. 

15.  A  case  may  be  referred  to  a  master  to  hear  and  report  evidence 
after  the  issues  are  formed.  Either  party  can  introduce  before  him  such 
evidence  as  he  may  choose.  Qrob  v.  Cushman,  119. 

Leaye  to  answer. 

16.  After  reference  to  master.  The  granting  of  leave  to  answer  after  a 
decree  pro  confesso,  order  of  reference  to  a  master  and  a  report  of  evi- 
dence, does  not  affect  the  order  of  reference  or  the  evidence  taken  under 
it.    Ibid.  119. 

Rule  to  answer. 

17.  Not  necessary.  The  defendant  to  a  bill  must  appear  at  the  return 
day  and  interpose  his  defense ;  if  he  fails  to  do  so,  the  bill  may  be  taken 
pro  confesso  against  him.  There  is  no  known  rule  of  practice  which  re- 
quires a  rule  to  answer  instanter  before  a  decree  pro  confesso  can  be 
taken.  Ibid.  119. 

Evidence  in  chancery. 

18.  Of  the  manner  of  introducing  it.  In  chancery  cases  parties  may 
take  evidence  before  the  master,  or  by  depositions,  or  they  may  introduce 
oral  testimony  on  the  hearing.  Either  or  all  these  modes  may  be  re- 
sorted to.  Ibid.  119. 
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19.  Must  be  preserved.  The  proof  upon  which  a  decree  is  rendered 
must  appear  in  the  record  in  some  manner,  or  the  decree  must  find  the 
facts  to  have  been  proved,  unless  the  same  are  admitted  in  the  answer. 
Chob  V.  Cusliman,  119. 

Trial  of  issues  by  a  jury. 

20.  In  chancery.  In  suits  in  chancery,  where  the  evidence  is  contra- 
dictory, and  of  such  character  as  to  render  it  a  difficult  task  to  arrive  at 
any  definite  conclusion  concerning  the  merits  of  the  case,  the  court  should 
require  the  issues  of  fact  to  be  determined  by  a  jury.  Bussell  v.  Paine, 
350. 

21.  It  is  within  the  discretion  of  the  chancellor,  to  require  the  issues  of 
fact  arising  in  equity  cases,  to  be  tried  by  a  jury  at  any  time  before  de- 
cree. Ibid.  350. 

Decree  for  possession. 

23.  In  suit  for  foreclosure.    In  case  of  foreclosure  of  a  mortgage,  the 

court  in  which  the  decree  is  rendered  will  put  the  purchaser  in  possession, 

instead  of  driving  him  to  an  action  of  ejectment.  Lloyd  v.  Karnes,  62. 
28.  And  the  same  rule  obtains  where  a  party  succeeds  on  his  cross-bill 

in  a  foreclosure  case,  in  which  bill  he  sets  up  possession  by  the  mortgagee, 

and  prays  that  the  possession  may  be  surrendered  to  him  as  the  owner  of 

the  fee.  Ibid.  62. 
Decree  upon  constructive  service. 

Setting  the  same  aside  — practice  in  respect  thereto.    See  DECREE,  1, 2. 
Modes  of  enforcing  decrees. 

By  attachment  for  contempt  and  sequestration.    See  CONTEMPT,  1, 2,  4. 

Inadequacy  op  consideration. 

When  not  ground  for  setting  aside  a  conveyance.    See  HUSBA  iD  AND 
WIFE,  4. 
Preventing  cloud  upon  title. 

By  injunction.     See  INJUNCTIONS,  10. 

Usury. 

TIpon  what  terms  relieved  against  in  equity.    See  USURY,  4,  6 

CHATTEL  MORTGAGES.  See  MORTGAGES,  7. 

CHICAGO,  CITY  OF. 
Regulating  slaughtering  establishments. 
Of  the  power  of  the  city  in  that  rega/rd.    See  CORPORATIONS.  17  to  SO. 

CHICAGO  BOARD  OF  HEALTH.    See  BOARD  OF  HEALTH  OF  CHICAGO,  1 

CHICAGO  BOARD  OF  TRADE. 
Op  its  power  to  expel  members.    See  CORPORATIONS,  1,  2,  3,  4. 

CLERK. 
Clerk  of  a  retail  merchant. 

What  acts  are  properly  in  the  line  of  his  duty.    See  NEGLIGENCE,  4 
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CLERKS  OF  COUNTY  COURTS. 
Successors  of  clerks  of  cotinty  commissioners'  courts. 

1.  The  clerks  of  the  County  Courts  are  the  proper  successors  of  the 
clerks  of  the  county  commissioners'  courts,  and  as  such  are  vested  with 
the  powers  and  duties  conferred  or  imposed  by  former  laws  upon  those 
clerks.  Hague  v.  Porter,  318. 

Power  to  appoint  deputies. 

2.  A  clerk  of  a  County  Court  is  authorized  to  appoint  deputies.  Ibid.  318 

Certificate  op  magistracy. 

3.  A  clerk  of  a  County  Court  can  properly  certify  to  the  official  character 
of  a  magistrate.  Ibid.  318. 

Certificate  by  deputy. 

4.  Presumption.  A  certificate  of  magistracy  signed  "  Joseph  Sears,  clerk, 
by  Geo.  L.  Richardson,  deputy,"  was  held  valid.  The  court  will  presume 
that  a  party  was  deputy  from  the  fact  of  signing.  Ibid.  318. 

CLOUD  UPON  TITLE. 
Preventing  the  same  by  injunction.    See  INJUNCTIONS,  10. 

COMMON  COUNTS. 
Recovery  thereunder. 

When  it  could  not  be  had  under  a  special  count  on  the  contract.    See 
PLEADING  AND  EVIDENCE,  8,  9, 10. 

COMPULSORY  PAYMENT. 
What  constitutes.    See  DURESS,  1. 

CONFLICT  OF  LAWS. 
State  rights  and  federal  power. 

Of  the  sta/mp  act.    Congress  has  no  power  to  declare  what  shall  or 

,  shall  not  be  evidence  in  the  State  courts.    So  the  omission  to  place  upon 

a  promissory  note  a  revenue  stamp,  will  not  affect  the  validity  of  the 

instrument  or  its  admissibility  in  evidence  in  a  State  court.  Latha/m  v. 

Smith,  29. 

CONSIDERATION. 
Failure  of  consideration. 

1.  Where  a  vendor  has  no  title.  Where  a  vender  of  land  has  contracted 
to  convey  an  indefeasible  title,  and  is  not  able  to  do  so  at  the  appointed 
time,  the  purchaser  is  not  obliged  to  accept  his  deed,  and  may  successfully 
resist  the  payment  of  the  purchase  money.   Vining  v.  Leeman,  248. 

2.  But  a  purchaser  of  land,  receiving  a  deed  with  covenants  of  title, 
cannot  avoid  the  payment  of  promissory  notes  given  for  the  purchase 
money,  on  the  ground  that  the  grantor  had  no  title,  if  his  possession  has 
not  been  disturbed,  nor  the  paramount  title  asserted.  Ibid.  248. 

3.  A  grantee  cannot  retain  a  title  acquired  from  his  grantor,  though 
only  colorable,  and  remain  in  undisturbed  possession,  and  at  the  same 
time  refuse  to  pay  his  notes  given  for  the  purchase  money.  Ibid.  248. 

33  —  45th  III. 
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Inadequacy  op  coksideration. 

When  not  ground  for  setting  aside  a  conveyance.    See  HUSBAND  AND 
WIFE,  4. 

CONSTITUTIONAL  LAW. 

EULE  OF   CONSTRUCTION. 

1.  The  presumption  is  always  in  favor  of  tlie  validity  of  a  law,  and 
unless  it  is  in  plain  and  obvious  conflict  with,  the  Constitution,  this  court 
will  not  pronounce  against  its  constitutionality.  And  in  doubtful  cases, 
the  doubt  should  be  in  favor  of  the  legislative  power.  Bunn  et  al.  v.  T?ie 
People  ex  rel.  Lafliii,  397. 

Who  are  "  ofpiceks." 

2.  Of  the  new  State-Jiouse  commissioners.  The  act  of  the  legislature  of 
1867,  providing  for  the  erection  of  a  new  State-house,  is  not  in  violation 
of  section  12,  article  4,  of  the  Constitution  of  this  State,  which  provides 
that  no  officer,  whose  office  is  created  by  the  Constitution,  or  may  be  cre- 
ated by  law,  shall  be  appointed  or  elected  by  the  general  assembly.  Ibid. 
397. 

3.  The  commissioners  appointed  under  this  act,  are  not  officers,  within 
the  meaning  of  the  Constitution,  but  mere  agents  or  employees  for  a 
single  or  special  purpose,  whose  functions  are  at  an  end  upon  the  comple- 
tion of  the  work.  Ibid.  397. 

4.  A  person  employed  for  a  special  and  single  object,  in  whose  employ- 
ment there  is  no  enduring  element,  nor  designed  to  be,  and  whose  duties, 
when  completed,  although  years  may  be  required  for  their  performance, 
ipso  facto  terminate  the  employment,  is  not  an  officer,  in  the  sense  in 
which  that  term  is  used  in  the  Constitution.  Ibid.  397. 

Contemporaneous  construction. 

5.  Practice  under  tlie  Constitution  may  be  considered.  In  determining 
whether  these  commissioners  are  "  officers,"  it  is  proper  to  take  into  con- 
sideration the  uniform,  contemporaneous  and  continuous  construction 
given  by  the  legislature  since  the  adoption  of  the  Constitution,  to  the 
clause  in  question,  and  from  the  construction  thus  given  it,  it  must  be 
concluded,  that  they  are  not  to  be  regarded  as  "  officers,"  and  that  such 
clause  has  only  reference  to  such  officers  as  had  some  portion  of  the 
functions  of  government  committed  to  their  charge.  Ibid.  397. 

Imprisonment  for  debt. 

6.  The  commitment  of  a  defendant  in  chancery  for  contempt  in  refusing 
to  pay  a  decree  for  alimony,  is  not  an  imprisonment  for  debt,  from  which 
he  can  claim  exemption  under  the  15th  section  of  article  8  of  the  Consti- 
tution.  Wightman  v.  WigMman,  167. 

7.  Meaning  of  the  term  "  debt."    See  IMPRISONMENT  FOR  DEBT,  1. 

8.  Eequisites  of  affidavit  for  a  capias  ad  respondendmn.    Same  title,  2, 3. 
Abrogating  a  vested  right. 

9.  Power  of  the  legislature.  It  is  beyond  the  power  of  the  legislature  to 
abrogate  a  vested  right,  or  transfer  it  to  another,  other  than  the  one  1b 
whom  it  has  lodged.  Hunter  v.  Hatch,  179. 
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10.  So  where  usury  was  voluntarily  paid  when  the  law  gave  the  right 
to  have  it  applied  upon  the  principal,  a  subsequent  act  of  the  legislature 
cannot  aflFect  the  right  of  such  application.  Hunter  v.  Hatch,  179. 

Right  op  trial  by  jury. 

11.  An  ordinance  of  a  town  which  provides  for  the  impounding  of  stock 
found  running  at  large,  and  the  assessment  of  damages  which  the  stock 
may  have  done,  "  by  three  disinterested  men,  citizens  of  said  town,"  and 
the  sale  of  the  stock  for  such  damages,  is  unconstitutional  and  void,  as 
depriving  the  owner  of  the  right  of  trial  by  jury.  Bullock  v.  Geonible,  318. 

Control  of  the  public  records. 

12.  Power  of  the  legislature  to  provide  for  transcribing  tJie  public  records 
in  the  different  counties.    See  RECORDS. 

CONSTRUCTION. 
Op  contracts.     See  CONTRACTS,  2,  3,  4,  5. 

Op  statutes.    See  STATUTES,  2  to  18. 

CONTEMPT. 
Attachment  for  contempt. 

1.  In  refusing  to  obey  a  decree.  A  court  of  chancery  has  power  to  issue 
attachments  for  contempts  in  refusing  to  obey  orders  made  conformable 
to  law.   Wightman  v.  Wightman,  167.* 

2.  A  court  of  chancery  has  power,  in  addition  to  making  a  decree  for 
alimony  a  lien  on  the  lands  of  a  defendant,  to  enforce  the  decree  by 
attachment  for  contempt,  and  if  the  defendant  remains  contumacious, 
may  also  sequestrate  his  real  and  personal  property,  as  a  means  of  enforc- 
ing performance  of  the  decree.  Ibid.  167. 

Imprisonment  for  debt. 

3.  What  constitutes.  The  commitment  of  a  defendant  for  contempt  for 
refusing  to  pay  alimony,  is  not  an  imprisonment  for  debt,  from  which  he 
can  claim  exemption  under  the  15th  section  of  article  8  of  the  Constitu- 
tion. Ibid.  167. 

Mode  of  discharge  provided. 

4.  The  act  of  June  22,  1852,  provides  means  of  relief  to  a  defendant 
committed  for  any  contempt  of  court  in  not  performing  any  order  or 
decree  for  the  payment  of  money.  Ibid.  167. 

CONTINGENT  ESTATES. 
The  subject  of  contract. 

1.  An  estate  in  expectancy,  though  contingent,  is  a  proper  subject  of 
contract.  Parsons  v.  My  et  al.  232. 

2.  All  agreements  by  expectant  heirs  in  regard  to  their  future  contin- 
gent estates,  when  fairly  made,  upon  valuable  consideration,  will  be 
enforced  in  equity.  Ibid.  232. 

•  See  also,  Cooley  v.  Scarlett,  38  111.  316;  Ex  parte  Fetrle,  id.  498;  In  re  Western  Marin* 
and  Fire  Ins.  Co.,  id.  289. 


526  '         INDEX. 

CONTINGENT  ESTATES.    The  subject  of  contract.    Continued. 

3.  Where  an  agreement  in  relation  to  an  estate  in  expectancy  lias  been 
fairly  made,  and  the  parties  have  fairly  and  fully  executed  their  agree- 
ment, a  court  of  equity  will  not  interfere  to  set  it  aside.  Parsons  v.  Elif 
et  al.  233. 

4.  So  where  a  father,  before  the  marriage  of  his  daughter,  conveyed  to 
trustees  for  her  use  certain  property,  to  be  held  by  them  in  trust  for  her 
and  her  children,  and  afterward,  by  an  instrument  under  seal,  dated  the 
day  before,  and  acknowledged  on  the  day  of  the  daughter's  marriage,  an 
agreement  was  entered  into  by  and  between  the  daughter,  her  future' 
husband,  the  father  and  the  trustees,  providing,  in  case  the  daughter 
should  die,  leaving  children,  who  should  also  die  before  they  attained  the 
age  of  twenty-five  years,  that  upon  the  death  of  such  children  the  trus- 
tees should  convey  the  property  to  the  father, — held,  that  such  agreement 
was  valid,  and  a  court  of  equity  would  enforce  its  provisions  at  the 
instance  of  the  father,  upon  the  happening  of  the  contingency  mentioned. 
Ibid.  232. 

CONTINUANCE. 
Requisites  op  an  affidavit. 

1.  An  affidavit  for  a  continuance  must  not  only  state  the  facts,  but  also 
their  materiality.  Steele  v.  The  People,  152. 

To  enable  a  party  to  prove  good  character. 

2.  In  a  criminal  case.  Although  good  character  can  be  given  in  evi- 
dence in  every  case,  yet,  if  there  is  no  other  ground  of  defense,  a  continu- 
ance will  not  be  granted  for  such  purpose  alone.  Ibid.  152. 

Continuance  in  criminal  cases. 

3.  Generally.  Every  person  indicted  for  crime  should  have  a  reason- 
able opportunity  to  prepare  his  defense.  But  the  prisoner  is  required  tc 
show  that  he  has  a  defense.  His  statement  of  it  will  always  be,  and 
from  necessity  must  be,  closely  scrutinized.  Ibid.  152. 

4.  Presumption.  It  will  always  be  presumed  that  a  prisoner,  making 
an  application  for  a  continuance,  makes  the  strongest  possible  statement 
in  his  own  favor.  Ibid.  152. 

Absence  op  witnesses. 

5.  A  continuance  founded  upon  the  absence  of  a  witness,  will  be  prop- 
erly refused  where  the  facts  to  be  proved  can  be  shown-  by  other  wit 
nesses ;  or  where  the  testimony  of  such  witness,  if  given,  would  be 
insufficient  to  establish  any  material  fact  in  issue.  McElchan  et  al.  v. 
McBean,  228. 

CONTRACTS. 
What  constitutes  a  contract. 

1,  As  distinguished  from  an  ordinance  or  a  lieente.  See  CORPORA- 
TIONS, 18. 

Construction  of  contracts. 

2.  Where  a  party  hound  iy  his  own  construction.  Where  a  contract  foi 
building  an  embankment  was  silent  as  to  where  the  contractor  was  to  get 
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the  eartli,  and  the  parties  themselves  gave  a  construction  of  it,  they  will 
be  bound  by  it.  Chicago  and  Great  Eastern  Railway  Co.  v.  Vosburgh,  312. 

3.  As  to  the  price  to  be  paid  for  work.  Where  a  builder  undertakes  to 
construct  a  building  according  to  a  plan,  which  is  afterward  changed  by 
agreement  of  the  parties,  so  as  to  require  more  material  and  labor  than 
was  specified,  and  no  agreement  was  made  in  reference  to  the  price  of 
extra  work,  it  would  be  inferred,  that  the  price  agreed  in  the  original 
contract  would  govern  in  determining  the  compensation.  Ibid.  312. 

4.  If  the  plan  under  which  work  was  to  be  done  by  contract  was  so 
changed  as  to  embrace  some  other  description  of  work  not  contemplated 
by  the  original  contract,  then  the  contractor  would  be  entitled  to  recover 
according  to  the  reasonable  worth  of  such  extra  work.  Ibid.  312. 

Contracts  construed. 

5.  Whe7i  a  contract  becomes  due.  In  an  action  upon  an  instrument 
which  read  as  follows  :  "  Due  Daniel  Condon,  or  order,  $464,  with  interest 
at  ten  per  cent,  to  be  paid  as  soon  as  I  have  time  to  foreclose  a  mortgage 
given  by  William  Cantlin  and  Michael  Eoach  to  said  Condon,  dated  Sep- 
tember 6,  1856,  and  by  him  this  day  assigned  to  me,  and  to  sell  said  land 
by  a  judicial  sale,  or  as  soon  as  I  shall  otherwise  dispose  of  or  settle  said 
mortgage," — held,  that  suit  was  prematurely  brought,  as  the  note  had 
not  become  due,  the  mortgage  not  having  been  foreclosed  and  the  land 
sold,  as  expressly  provided.  Stout  v.  Hill,  326. 

6.  Contract  of  sale  of  grain,  without  specifying  place  of  delivery,  pay- 
ment, etc.  —  how  far  controlled  by  a  former  contract.     See  SALES,  1. 

Where  time  is  made  essential. 

7.  Waiver  of  forfeiture.  If  time  is  of  the  essence,  in  a  bond  for  a  deed, 
the  vendor  may  waive  the  forfeiture  by  continuing,  and  acting  upon  the 
contract.  Baker  et  al.  v.  Bishop  Hill  Colony,  264. 

8.  Condition  to  the  right  to  declare  a  forfeiture.  If  a  party  has  no  title 
to  the  land  for  which  he  gives  a  bond  for  a  deed,  he  cannot  declare  a  for- 
feiture until  he  is  in  a  condition  to  convey,  although  time  may  be  of  the 
essence  of  the  contract.  Ibid.  264. 

Excuse  for  non-performance. 

9.  The  rule  is  well  established,  that,  where  a  party  by  his  own  con- 
tract creates  a  duty  or  charge  upon  himself,  his  undertaking  must  be 
substantially  complied  with  under  any  and  all  circumstances.  To  excuse 
a  performance  his  contract  must  provide  for  it.  Bacon  et  al.  v.  Cobb  et 
al  47. 

Where  a  feme  covert  joins. 

10.  Effect  thereof  upon  tlie  validity  of  the  contract.  Where  a  feme 
covert  joins  in  the  execution  of  a  bond  to  her  husband,  while  she  wiU 
incur  no  liability  thereby,  yet  the  bond  is  not  vitiated  by  her  joining 
therein,  as,  in  a  suit  upon  it,  she  may  be  disregarded  as  a  party,  by  aver* 
ring  that  she  was  feme  covert.  Burger  et  ux.  v.  Belsley  et  al.  72. 
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Of  contingent  estates. 

Eow  far  the  subject  of  contract.    See  CONTINGENT  ESTATES,  1,  3, 3. 
Change  of  time  and  place  of  deliyery. 
Does  not  change  the  liabilities  of  a  vendor  under  the  original  contract 
See  SALES,  2. 

Rescission  of  contracts. 

Power  of  a  broker  to  rescind  a  contract  made  by  him.    See  BROKER,  2.  • 
Rescission  of  contracts — in  chancery.    See  CHANCERT,  14 

CONTRIBUTION. 
In  general  average.    See  GENERAL  AVERAGE. 

CONVEYANCES. 

Of  an  equitable  title. 

It  may  be  mortgaged  or  conveyed.    The  holder  of  a  bond  for  a  deed  has 
an  equity  which  he  can  mortgage  or  convey,  and  the  mortgagee  or  grantee 
■will  succeed  to  all  his  equities.  Baker  et  al.  v.  Bishop  Hill  Colony,  264. 
Description  of  the  premises. 
Latent  ambiguity  in  respect  thereto  may  be  explained.    See  EVIDENCE, 
1,2. 

Acknowledgment  of  deeds.    See  that  title. 

CORPORATIONS. 
Expulsion  of  members. 

1.  Of  the  power  of  a  corporation  in  respect  thereto.  Corporations  have 
an  inherent  power  of  disfi'anchisement,  for  either  one  of  three  causes,  viz. : 
1.  For  offenses  having  no  immediate  relation  to  a  member's  corporate 
duty,  but  of  so  infamous  a  nature,  as  to  render  him  unfit  for  the  society 
of  honest  men.  2.  For  an  offense  against  the  member's  duty  as  a  corpor- 
ator. 3.  For  offenses  compounded  of  the  two.  The  People  ex  rel.  Page  v. 
The  Board  of  Trade  of  the  City  of  Chicago,  112. 

2.  When  a  person  becomes  a  member  of  a  corporation,  he  thereby  vol- 
untarily submits  himself  to  the  operation  of  all  laws  in  force  for  its  gov- 
ernment, and  by  implication  agrees  to  be  bound  by  them,  so  far  as  they 
are  within  the  corporate  authority  to  enact.  Ibid.  112. 

By-laws  of  corporations. 

3.  Of  their  proper  character.  The  nature  and  purposes  for  which  a  cor- 
poration was  created,  is  the  controlling  consideration  in  determining  the 
validity  of  its  by-laws ;  and  if  they  are  foreign  to  its  character,  and  a 
departure  from  its  purposes,  they  are  void ;  if  otherwise,  and  they  are  in 
harmony  with  the  general  laws,  they  are  valid.  Ibid.  112. 

Chicago  board  of  trade. 
•   4.  Of  its  power  to  prescriiie  the  groionds  of  expulsion  of  members.    By  the 
sixth  section  of  the  charter  of  the  board  of  trade  of  the  city  of  Chicago, 
power  is  granted  to  admit  or  expel  such  persons  as  they  may  see  fit,  in 
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manner  to  be  prescribed  by  the  rules,  regulations  or  by-laws  thereof,  and 
under  this  grant,  the  board  adopted  a  by-law,  providing,  that,  if  a  member 
failed  to  comply  with  a  business  contract  made  with  another  member, 
upon  satisfactory  proof  of  such  fact,  he  should  be  expelled,  —  held,  that 
such  by-law  was  valid,  being  clearly  within  the  power  of  the  corporation 
to  enact.  The  People  ex  rel.  Page  v.  The  Board  of  Trade  of  the  City  of 
GJdcago,  112. 

Municipal  corporations. 

5.  Of  county  bonds,  given  on  a  subscription  to  a  railroad.  If  a  county 
received  stock  in  a  railroad  company  to  the  full  amount  of  its  subscription, 
and  voted  its  stock,  and  paid  interest  on  its  bonds,  it  cannot  be  heard  to 
say  that  the  county  is  not  liable  to  pay  accruing  interest.  Supervisors  of 
Mercer  County  v.  Hubbard,  139. 

6.  Where  a  county  has  paid  interest  on  its  bonds,  and  voted  on  stock  in 
a  railroad  company  received  therefor,  and  the  bonds  have  passed  into  the 
hands  of  innocent  purchasers  without  notice,  it  cannot  urge  any  mere 
irregularities  in  the  election  on  the  question  of  issuing  the  bonds,  so  as  to 
defeat  a  recovery  on  the  bonds  or  coupons.  Ibid.  139. 

7.  Subscription  to  stock  of  Pekin,  Lincoln  and  Decatur  railroad,  by 
counties,  under  the  charter  of  that  company.  Where,  under  the  act  incor- 
porating the  Pekin,  Lincoln  and  Decatur  Eailroad  company,  and  which 
authorized  certain  counties  to  subscribe  stock  therein,  the  president  of 
the  board  of  directors  presented  to  the  board  of  supervisors  of  Logan 
county  a  petition  signed  by  two  hundred  persons,  who  styled  themselves 
legal  voters  of  the  county,  requesting  them  to  submit  to  the  voters 
of  the  county,  at  the  ensuing  election,  a  proposition  for  the  county 
to  subscribe  .$300,000  to  the  capital  stock  of  the  company,  and  to  issue  its 
bonds  tliprefor,  with  interest  at  ten  per  cent,  —  held,  that  the  supervisors 
were  not  warranted  in  refusing  such  petition  upon  the  ground  that  the 
president  of  the  company  having  alone  acted  in  the  matter,  therefore,  the 
petition  had  not  been  regularly  presented,  it  appearing  that  his  action 
was  authorized  by  a  resolution  of  the  board  of  directors.  This  was 
BuflBcient.  The  People  ex  rel.  Prettyman  et  al.  v.  Supervisors  of  Logan 
County,  162. 

8.  Concerning  right  of  supervisors  to  require  proof  of  genuineness  of 
petition  —  and  when  such  proof  will  be  deemed  waived.  And  in  such  case, 
when  it  was  oljjected  by  the  supervisors  that  no  evidence  existed  of  the 
fact  of  the  genuineness  of  the  petition,  and  the  board  of  directors  there- 
upon offered  to  make  the  necessary  proof  thereof,  which  was  refused,  — 
held,  that,  while  the  supervisors  might  have  acted  upon  it  as  genuine 
without  proof,  or  might  have  required  proof  that  the  petitioners  were 
legal  voters  of  the  county,  yet,  by  their  refusal  to  hear  such  proof,  they 
must  be  regarded  as  having  waived  it.  Ibid.  162. 

9.  Poioers  conferred  iipon  the  supervisors  and  directors,  respectively, 
under  this  act.  Under  this  act,  when  the  requirement  is  made  as  therein 
directed,  the  supervisors  must  submit  the  proposition  to  a  vote  of  the 
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county ;  they  having  no  discretion  in  this  matter,  nor  as  to  the  amount  so 
asked  to  be  subscribed,  the  power  to  fix  the  amount  having  been  conferred 
upon  the  board  of  directors.  The  supervisors  have  the  power  only  in 
case  the  subscription  is  voted,  to  withhold  it  so  long  as  any  two  of  the 
counties  named  in  the  act  shall  fail  or  refuse  to  vote  for  such  subscription  ; 
also,  to  fix  the  rate  of  interest  upon  the  bonds  issued,  and  the  time  of 
their  payment  within  the  limits  fixed  by  the  act.  The  People  ex  rel.  Pretty- 
man  et  al.  V.  Supervisors  of  Logan  County,  162. 

10.  Of  their  general  powers  and  purposes.  Municipal  corporations  are 
created  solely  for  the  public  good,  and,  to  that  end,  the  corporate  author- 
ities will  be  held  to  a  strict  exercise  of  their  franchises.  City  of  Chicago 
V.  Rumpff.  91. 

11.  They  cannot  confer  pecuniary  benefits,  or  grant  monopolies  to  any 
portion  of  their  communities,  or  to  individual  members  thereof,  but  must 
exercise  their  powers  for  purely  legitimate  purposes.  Ibid.  91. 

12.  But  the  adoption  of  reasonable  measures  in  support  of  their  legal 
existence  will  not  be  invalidated,  although  slight  inequalities  in  their 
benefits  may  result.  Ibid.  91. 

13.  A  corporation  being  a  mere  creature  of  the  law,  can  only  exercise 
such  powers  as  are  conferred  upon  it  by  the  act  creating  it ;  or  such  as 
are  necessary  to  carry  into  effect  those  expressly  delegated.  Ibid.  91.. 

14.  Corporate  franchises,  whether  municipal  or  private,  are  conferred  in 
trust  for  the  benefit  of  the  entire  body  of  corporators,  and,  like  all  other 
trusts,  must  be  exercised  with  prudence  and  discretion.  Ibid.  91. 

15.  The  by-laws  of  a  corporation  must  be  reasonable,  and  such  as  are 
vexatious,  unequal  or  oppressive,  or  manifestly  injurious  to  the  interests 
of  the  corporation,  are  void.  Ibid.  91. 

16.  By-laws  in  restraint  of  trade  —  and  creating  monopolies,  void.  All 
by-laws  made  in  restraint  of  trade,  or  which  tend  to  create  a  monopoly 
are  void.  Ibid.  91. 

17.  Regulations  concerning  slaughtering  of  animals  in  the  city  of 
Chicago,  under  the  Charter  of  1863.  Under  this  charter  aiithority  waa 
conferred  simply  to  pass  ordinances  to  locate  and  construct,  and  to  regu- 
late, license,  restrain,  abate  or  prohibit,  slaughtering  establishments 
within  the  prescribed  limits ;  and,  to  that  end,  the  corporate  aathorities 
may  so  regulate  the  business  as  to  prohibit  its  exercise  except  in  a  par- 
ticular place  ;  but  the  spot  so  designated  must  be  open  to  the  enjoyment 
of  all  persons  alike,  upon  the  same  terms  and  conditions.  Ibid.  91. 

18.  Of  a  contract  made  in  respect  thereto.  Under  the  power  given  in 
the  city  charter  to  regulate  and  license  the  slaughtering  of  animals 
within  the  corporate  limits,  the  common  council  passed  what  is  termed 
an  ordinance,  in  reference  thereto,  whereby  a  particular  building  was 
designated  for  the  slaughtering  of  all  animals  intended  for  sale  or  con- 
sumption in  the  city,  the  owners  of  which,  Eeid  &  Co.,  were  granted  the 
exclusive  right  for  a  specified  period,  to  have  all  such  animals  slaughtered 
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at  their  establishment,  they  to  be  paid  a  specific  sum  for  the  privilege  by 
all  persons  exercising  it ;  Reid  &  Co.,  to  have  the  option  of  accepting  such 
proposition,  but  which  was  not  to  take  effect  until  they  executed  a  certain 
bond  therein  required.  Held,  that  this  action  of  the  corporate  authorities 
could  not  be  regarded  as  regulating  or  licensing  the  business,  but  was 
simply  a  conditional  proposition  made  to  Reid  &  Co.  which,  if  accepted 
by  them,  would  constitute  a  contract.  City  of  Chicago  v.  Bumj)ff,  91. 

19.  This  contract  tended  to  create  a  monopoly,  and  is  therefore  void, 
the  corporation  having  no  authority  under  its  charter  power  to  make  it. 
Ibid.  91. 

20.  Act  of  1867,  amendatory  of  the  charter  of  Chicago  —  does  not  apply 
to  contracts  of  this  character.  This  court  cannot  presume  that  the  legis- 
lature intended  to  ratify  and  confirm  the  contract  with  Reid  &  Co.  by  the 
act  of  1867,  amending  the  city  charter,  as  such  contract  is  not  named 
therein,  and  is  unreasonalile  and  oppressive  in  its  operation.  This  amend- 
ment can  only  apply  to  contracts  made  by  the  corporation  in  the  exercise 
of  its  legitimate  powers  for  purposes  contemplated  by  the  act  creating  it. 
Ibid.  91. 

Whether  liable  to  garnishment. 

Of  private  and  municipal  corporations.     See  GARNISHMENT,  1,  2,  3. 

Service  of  process. 
On  corporations  —  of  tlie  mode  tJiereof.    See  PROCESS,  2,  3. 

COSTS. 
Indemnity  for  costs. 

1.  When  it  may  ie  required.  Where  an  action  is  brought  in  the  joint 
names  of  husband  and  wife  for  personal  injuries  to  the  wife,  the  husband 
may  have  the  suit  dismissed,  unless  indemnified  against  liability  for 
future  costs  for  its  further  prosecution.  Burger  et  ux.  v.  Belsley  et  al.  72. 

2.  But  he  cannot  require  indemnity  for  costs  already  accrued  in  the 
suit.  Ibid.  72. 

Judgments  for  costs. 
Are  a  lien  upon  real  estate.    See  LIEN,  1, 

COUNTERFEIT  MONEY. 
When  it  must  be  returned. 

1.  A  party  who  innocently  pays  away  a  counterfeit  bill  is  not  bound  to 
take  it  back  unless  it  is  returned  upon  him  in  a  reasonable  time  after  it 
is  discovered  to  be  spurious,  and  the  reason  of  the  rule  is  to  enable  him 
to  trace  out  and  fall  back  upon  the  person  from  whom  he  received  it. 
Union  National  Bank  of  Chicago  v.  Baldemdck,  376. 

2.  But  what  shall  be  considered  a  reasonable  time,  must  necessarily 
depend  upon  the  situation  of  the  parties,  and  the  facts  and  circumstances 
of  the  particular  case.  Ibid.  376. 
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COUNTIES. 
Appropriation  of  county  funds. 

Power   in    respect    thereto.     A  board  of   supervisors  lias  no  power  to 
appropriate  any  portion  of  the  county  funds  to  the  use  or  benefit  of  a 
circuit  judge,  as  compensation  to  him  in  that  capacity.    Beatidiamp  v. 
Board  of  Supervisors  of  Kankakee  County  et  al.  274. 
Liability  on  their  bonds. 
And  of  what  defenses  allowed  thereto.     See  CORPORATIONS,  5,  6. 

COUPONS. 
Of  their  character. 
And  when  admissible  in  evidence.     See  PLEADING  AND  EVIDENCE,  9. 

COVENANTS  FOR  TITLE. 
When  a  grantee  must  rely  thereon. 
And  cannot  avoid  the  payment  of  purchase-money  because  of  a  failure 
of  title.    See  CONSIDERATION,  2,  3. 

CREDITORS. 
V7ho  are  creditors. 

1.  Within  the  meaning  of  the  conveyance  act.  A  creditor,  within  the 
meaning  of  section  23,  of  chapter  24,  Revised  Statutes,  1845,  is  one,  who, 
without  actual  or  constructive  notice  of  a  prior  conveyance  or  incum- 
brance, institutes  such  proceedings  and  takes  such  steps  as  effect  a  lien  on 
the  land  before  the  recording  of  such  conveyance  or  incumbrance,  whether 
the  debt  be  prior  or  subsequent  to  them,  and  whether  the  vendor,  at  the 
time  of  conveying  or  incumbering,  had  other  property  sufficient  to  pay  the 
debt  or  not.  McFadden  v.  Worthington,  362. 

2.  And  a  plaintiff  in  a  judgment  for  costs,  is  a  creditor  within  the  mean- 
ing of  that  act.  Ibid.  362. 

CREDITORS'  BILLS.     See  CHANCERY,  5  to  12. 

CRIMINAL  LAW. 
Keeping  open  tippling  house. 

1.  Of  the  indictment,  and  herein,  what  constitutes  the  offense.  In  an 
indictment  under  the  127th  section  of  the  Criminal  Code,  "  for  keeping  open 
a  tippling  house  on  the  Sabbath  day,"  it  is  unnecessary  and  surplusage  to 
aver  that  it  was  kejjt  open  "to  the  encouragement  of  idleness,  gaming,, 
drinking  and  other  misbehavior,"  etc.  Fant  v.  The  People,  260. 

2.  The  127th  section  of  the  Criminal  Code  embraces  several  distinct 
offenses.  The  first  is  open  lewdness,  or  other  notorious'  acts  of  public 
indecency,  tending  to  debauch  the  public  morals.  The  second  is  keeping 
open  any  tippling  house  on  the  Sabbath  day  or  night.  The  third  is  in 
maintaining  or  keeping  a  lewd  house,  or  place  for  the  practice  of  fornica- 
tion. And  the  fourth  is  in  keeping  a  common,  ill-governed  and  disorderly 
house,  to  the  encouragement  of  idleness,  gaming,  drinking,  fornication,  or 
other  misbehavior.     The  first  three  of  these  offenses  are  complete  when 
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CRIMINAL  LAW.    Keeping  open  tippling  house.     Continued. 

the  acts  prohibited  hj  the  statute  have  been  performed,  without  alleging 
or  proving  that  it  was  to  the  "  encouragement  of  idleness,  gaming,  drink- 
ing, fornication  or  other  misbehavior."  Fant  v.  The  People,  260. 

3.  To  keep  open  a  tippling  house,  it  is  necessary,  as  one  of  the  ingredi- 
ents of  the  offense,  that  liquor  should  be  sold  or  drank.  Ibid.  260. 

Evidence  in  criminal  cases. 

4.  On  indictment  for  forgery.  On  an  indictment  for  forging  checks,  it 
is  proper  to  give  in  evidence  on  the  trial,  that  the  defendant  about  the 
same  time  passed  other  forged  checks,  for  the  purpose  of  showing  scienter 
or  guilty  knowledge.  Steele  v.  The  People,  152. 

Jurisdiction. 

Wh£re  tlie  subject  is  under  the  control  of  a  city.    See  JURISDICTION,  3. 

DAIVIAGES. 
Damages  on  dissolution  of  injunction. 

Of  suggestion  thereof.    See  INJUNCTIONS,  4  to  7. 

Measure  of  damages.    See  that  title. 

DEBT. 
Meaning  op  the  term  "  debt." 

'Within  the  meaning  of  tJie  Constitution,  in  reference  to  iTn^msonmeni 
for  debt.     See  IMPRISONMENT  FOR  DEBT,  1. 

DECREE. 
Decree  upon  constructive  service. 

1.  Of  setting  the  same  aside.  Where  non-resident  defendants  seek  to 
avail  themselves  of  the  provisions  of  the  fifteenth  section  of  the  Chancery 
Code,  by  filing  a  petition  to  be  allowed  to  answer,  it  would  be  technical 
error  to  vacate  the  original  decree.  Buck  v.  BeeMy  et  al.  100. 

2.  That  section  seems  to  contemplate  only  the  filing  of  an  answer,  if 
the  petition  so  to  do  is  allowed,  the  decree  remaining  in  full  force.  Ibid.  1 00. 

Interest  upon  decrees. 
At  what  rate.    See  INTEREST,  2. 

Decree  must  conform  to  the  allegations.    See  ALLEGATIONS  AND 
DECREE,  1. 

DEMURRER. 
When  necessary. 

When  defective  merment  cured  by  pleading  over.    See  PLEADING,  5. 

DEPOSITIONS. 
Of  objections  thereto. 

1.  When  they  must  be  taken.  It  is  too  late  to  raise  objections  to  depo- 
sitions in  matters  of  mere  form,  on  the  trial.  To  permit  such  a  practice, 
would  be  to  entrap  the  party  offering  them.  Winslow  et  al.  v.  Wewlan  ei 
al  145. 
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2.  If  formal  objections  exist  to  depositions  they  should  be  taken  and 
settled  on  exceptions  before  the  trial,  so  that,  if  they  are  sustained,  the 
party  in  whose  favor  they  were  taken  may  otherwise  procure  the  evidence 
of  the  witness  on  the  trial,  or  retake  his  deposition.  Winslow  et  al.  v.  2^ey>- 
Ian  et  al.  145. 

3.  Objections  to  the  sufficiency  of  a  notice  to  take  a  deposition  comes 
too  late  if  made  at  the  trial.  Ibid.  145. 

4.  Objections  to  the  substance  or  pertinency  of  evidence  taken  by  depo- 
sitions can  only  be  taken  on  the  trial.  Ibid.  145. 

DEPUTY  CLERK. 

POVS^ER    OP    COUNTY    CLERK   TO    APPOINT.      See    CLERKS    OF    COUNTY 

COURTS,  2. 
Certificate  of  magistracy. 
By  deputy — presumption  that  Tie  wa^s  deputy.    Same  title,  3,  4. 

DESCRIPTION. 
Op  property  insured. 
Description  thereof  in  the  policy.    See  INSURANCE,  1,  2,  3. 

DIVORCE. 
Attorney's  fees. 

1.  When  the  husband  required  to  pay  them.  Where  a  wife  sues  for 
a  divorce,  her  counsel  may,  on  proper  showing,  during  the  pendency  of 
the  suit,  obtain  an  order  against  the  husband  for  fees  pendente  lite.  Mo- 
Cullock  et  al.  v.  Murphy,  256. 

2.  After  a  wife  has  voluntarily  returned  to  her  husband,  and  abandoned 
her  suit  for  divorce,  her  counsel  cannot  obtain  an  order  for  fees  against 
the  husband.  Ibid.  256. 

DOWER. 
Out  op  what  chajiacter  op  estates  it  arises. 

1.  Of  equitable  estates.  To  entitle  a  wife  to  dower,  the  husband  must 
hold  such  an  equitable  estate  as  entitles  him  to  be  invested  with  legal 
title.  Stow  V.  Steel,  328. 

2.  If  the  husband  transfer  a  contract  for  land  purchased  on  time,  before 
the  terms  of  the  contract  on  his  part  are  complied  with,  the  wife  cannot 
recover  dower.  Ibid.  328. 

3.  Where  land  is  purchased  by  contract,  and  time  is  given  for  the  pay- 
ment of  all  or  any  portion  of  the  purchase  money,  and  a  contract  for  a 
conveyance  is  entered  into,  the  husband  is  not  vested  with  such  an  estate 
as  confers  the  right  of  dower,  unless  he  pays  the  money  and  entitles  him- 
self to  a  conveyance.  Ibid.  328. 

4.  If  the  husband  has  not,  during  his  life-time,  been  entitled  to  a  con- 
veyance, the  wife  cannot  claim  dower  at  his  death,  unless  the  purchase 
money  shall  be  subsequently  paid  for  the  benefit  of  his  heirs.*  Ibid.  328. 

*  See  Slrawn  et  al.  v.  Strawn  et  al.,  46  HI.  412,  where  it  was  Jield,  the  widow  has  no 
claim  on  the  purchase  monej'  paid  after  her  husband's  death  on  a  contract  for  the  pur- 
chase of  land  made  in  his  life-time,  but  must  be  content  to  take  her  dower  in  the  land. 
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5.  Former  decisions.  It  was  held  in  Nicol  v.  Ogden,  29  111.  333,  that  the 
right  of  dower  attached  to  an  executed  trust  estate  in  lands,  and  that 
when  the  right  of  dower  thus  vested,  it  could  only  be  relinquished  by  the 
act  of  the  wife,  in  the  mode  prescribed  by  the  law.  What  is  said  in 
Owen  V.  Bobbins,  19  id.  554,  in  reference  to  the  assignment  of  a  contract, 
after  it  had  ripened  into  an  executed  equitable  estate  by  the  husband  as 
barring  dower,  must  be  regarded  as  overruled,  and  the  rule  announced  in 
Nicol's  case  as  being  the  rule.  Stow  v.  Steel,  328. 

Mode  op  relinquishment. 

6.  Governed  by  statute.  The  common  law  mode  of  relinquishing  the 
right  of  dower  has  never  obtained  in  this  State,  but  is  purely  the 
creature  of  statutory  enactment.  Bobbins  et  al.  v,  Kinzie,  354. 

Eet^ase  op  dower. 

7.  When  and  in  what  manner.  Dower  is  not  a  present  interest  or 
estate  in  lands,  but  simply  consists  of  an  inchoate  right,  subject  to  con-' 
veyance  only  after  assignment,  when  it  becomes  an  estate,  but  may  be 
released  by  the  widow  to  the  owner  of  the  fee,  or  relinquished  and  pass 
with  the  fee  in  the  mode  prescribed  by  the  statute.  Ibid.  354. 

8.  Under  the  act  of  1853,  to  effect  a  release  of  the  dower  interest,  it  is 
not  necessary  that  it  should  occur  simultaneously  with  the  conveyance  of 
the  fee.  Such  interest  may  be  afterward,  and  during  coverture,  released 
by  the  husband  and  wife  to  the  owner  of  the  fee.  Ibid.  354. 

9.  WhMt  amounts  to  a  release.  K.  and  his  wife  conveyed  certain  lands 
to  B.,  but  the  deed  did  not  operate  as  a  release  of  her  dower  right ; 
several  conveyances  thereafter  were  made  by  different  owners  of  the  fee, 
when  at  last,  one  S.,  to  whom  they  were  conveyed,  deeded  the  same  to  H., 
and  he  to  R.,  S.  conveying  with  covenants  of  general  warranty,  the  right 
to  convey  and  against  incumbrances.  Afterward  K.  and  his  wife  exe- 
cuted  a  release  and  quitclaim  of  the  premises  to  S.,  by  which,  in  terms, 
they  released  all  right  and  claim  of  dower  in  the  premises,  to  him  and 
his  assigns  ;  the  deed  reciting,  that  it  was  made  to  confirm  the  title  pre- 
viously conveyed  by  S.  Held,  that,  by  such  release  to  S.,  the  wife's 
right  of  dower  became  effectually  barred,  and  that  the  same  inured  to  the 
benefit  of  the  grantee  of  S.,  who  was  the  owner  of  the  fee.  That  S., 
being  a  covenantor  for  title,  was  in  privity  with  it,  and  bound  to  defend 
it,  and  could  take  such  release  for  the  purpose  of  answering  his  covenants. 
Ibid.  854. 

In  suit  for  partition. 

10.  Dower  must  he  decreed.  Where  a  widow  held  an  undivided  interest 
in  fee  in  a  tract  of  land  and  entitled  to  dower  in  the  residue,  in  a  proceed- 
ing against  her  by  the  other  owners  of  the  fee,  for  partition  and  the 
assignment  of  dower,  a  decree  for  the  sale  of  the  land  without  assign- 
ment of  dower,  or  determining  its  annual  value,  as  required  by  the  28tb 
section  of  the  dower  act,  is  erroneous.  Fleming  v.  Vennum  et  al.  374. 

Measure  op  damages. 

On  the  assignment  of  dower.    See  MEASURE  OF  DAMAGES,  16. 
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DURESS. 
What  constitutes. 

1.  In  order  to  make  a  payment  compulsory,  such  a  pressure  must  be 
brought  to  bear  upon  the  person  paying  as  to  interfere,  in  some  way,  with 
the  free  enjoyment  of  his  rights  of  person  or  property.  Stover  v.  Mitch- 
ell, 314. 

2.  There  is  no  duress  or  compulsion  where  an  execution  against  A  is 
levied  upon  the  land  of  B.  Ibid.  214. 

3.  And  in  such  case,  if  B  makes  a  conveyance  by  reason  of  such  levy, 
supposing,  erroneously,  that  the  judgment  on  which  the  execution  issued, 
was  a  lien  upon  his  land,  he  can  not  claim  that  he  made  the  conveyance 
under  duress.  Ibid.  214. 

EJECTMENT. 
Plaintiff  must  recover  on  the  strength  of  his  owti  titlk, 

Ifot  an  the  weakness  of  his  adversary's.  In  ejectment  the  plaintiff 
must  recover  on  the  strength  of  his  own  title ;  the  defendant  can  rely 
on  his  possession  in  entire  safety,  and  unless  the  plaintifi"  shows  a  good 
title,  the  defendant  can  not  be  disturbed  in  his  possession,  no  matter 
whether  he  has  title,  or  is  a  mere  intruder  and  trespasser.  Hagm  x 
Porter,  318. 

ELECTIONS. 
Subscriptions  by  counties  to  railroad  stock. 
Removing  conditions  by  a  second  admission  to  the  people.    See  SUBSCRIP- 
TION, 1. 

Irregtdanties  in  election  wiU  not  affect  innocent  holders  of  bonds.     See 
CORPORATIONS,  6. 

EQUITABLE  TITLE. 
The  subject  of  mortgage  or  conveyance.    See  CONVEYANCES,  1. 

Of  dower  right  therein.    See  DOWER,  1  to  5. 

ERROR. 
Who  may  assign  error.    See  PRACTICE  IN  THE  SUPREME  COURT, 

2,3. 
Error  will  not  always  bevkrsbs.   See  PRACTICE  IN  THE  SUPREME 

COURT,  8,  9. 

ESTOPPEL. 

1.  Of  a  former  adjudication — when  a  party  estopped  thereby.    See 
FORMER  ADJUDICATION,  1. 

2.  Where  a  party  fails  to  assert  his  rights  when  he  has  an  opportunity 
to  do  so.    Same  title,  2. 

3.  When  a  county  is  estopped  from  aUeging  a  want  of  liability  on  its 
bonds.    See  CORPORATIONS,  5,  6. 
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EVIDENCE. 
Pakol  evidence. 

1.  Latent  ambiguity  in  description  of  land.  If  tlie  description  of  land 
in  a  deed  can  equally  be  applied  to  several  tracts,  it  is  such  a  latent  am- 
biguity that  it  may  be  explained.  Clark  v.  Powers,  283. 

3.  This  ambiguity  may  be  explained  by  showing  which  of  the  several 
tracts  was  claimed  by  the  grantor.  Ibid.  283. 

3.  To  change  the  contract  price  for  doing  work.  Where  a  contract  is 
made  for  doing  work,  in  which  the  compensation  is  fixed,  parol  evidence 
cannot  be  admitted  to  show  the  work  was  of  less  value.  The  compensa- 
tion, being  a  part  of  the  agreement,  cannot  be  altered  or  varied.  Chicago 
and  Great  Eastern  Railway  Co.  v.  Vosburgh,  311. 

4.  To  show  the  value  of  extra  work.  If  other  work  is  done  than  that 
embraced  in  or  provided  for  by  the  agreement,  and  of  a  character,  the 
value  of  which  cannot  be  fixed  by  the  price  agreed  to  be  paid  by  the  con- 
tract, then  it  is  competent  to  show  what  the  extra  work  was  worth.  Ibid.  311. 

Secondary  evidence. 

5.  Proof  of  contents  of  lost  papers.  Where  it  is  sought,  upon  the  claim 
of  the  loss,  or  destruction  of  a  paper,  to  give  secondary  evidence  of  its 
contents,  the  persons  in  whose  possession  it  is  shown  to  have  been,  must 
be  produced,  and  a  search  among  their  papers  should  be  proved.  Sturgea 
et  al.  V.  Hart  et  al.  104. 

BLeaksat  evidence. 

6.  What  constitutes.  In  a  suit  upon  a  promissory  note  by  an  assignee 
thereof,  testimony  in  regard  to  a  conversation  had  between  the  maker  and 
the  payee  of  the  note  at  the  time  it  was  executed,  cannot  be  regarded  as 
hearsay.  Latham  v.  Smith,  25. 

Admissions. 

7.  When  admission  of  one  partner  not  admissible  against  his  copartner. 
The  statements  of  one  of  several  partners,  whether  written  or  verbal, 
made  after  a  dissolution  of  the  firm,  although  relating  to  its  business 
before  the  dissolution,  are  incompetent  to  charge  the  other  members  of 
the  finn.   Winslow  et  al.  v.  Newlan  et  al.  146. 

Letters  from  third  persons. 

8.  Not  admissible.  It  would  be  a  violation  of  all  rules  of  evidence  to 
permit  a  party  to  read  letters  to  a  jury  which  he  had  received  from  per- 
sons residing  in  other  States.  Ibid.  146. 

In  suit  to  set  aside  a  will. 

9.  On  the  ground  of  undue  influence.  A  party  charged  with  having 
exercised  undue  influence  over  the  mind  of  a  testator,  whereby  the  will  in 
controversy  was  executed,  cannot  be  permitted  to  introduce  in  evidence, 
to  disprove  such  charge,  a  will  executed  by  the  testator  prior  to  the  one  in 
question,  and  which  he  had  canceled,  the  testamentary  disposition  made  by 
it  being  totally  variant  from  the  one  in  dispute.  Boe  et  al.  v.  Taylor,  485. 

10.  What  admissible  to  show  mental  capacity  of  a  testator.  Where  a  wit- 
ness had  expressed  a  decided  opinion  as  to  the  mental  capacity  of  a  testa- 
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tor,  it  is  proper,  on  cross-examination,  to  inquire  as  to  any  business  trans- 
actions whicli  the  witness  may  have  had  with  him,  at  the  time  he  testifies 
such  opinion  was  formed,  and  the  manner  in  which  the  testator  then  con- 
ducted. Roe  et  al.  v.  Taylor,  485. 
Opinions  op  witnesses — not  experts. 

11.  As  to  mental  capacity  of  testator.  A  person  who  is  not  an  expert, 
may  give  his  opinion  concerning  the  mental  capacity  of  a  testator,  after 
first  detailing  the  particular  facts  and  circumstances  upon  which  he  bases 
his  judgment,  leaving  the  jury  to  fix  such  value  upon  the  opinion 
expressed  as  the  intelligence  and  capacity  of  the  witness  to  form  it  will 
warrant.  Ibid.  485. 

12.  Former  decision.  The  case  of  Van  Rom  v.  Keenan,  28  111.  449,  is 
not,  nor  was  it  intended  to  be,  decisive  of  this  question.  Ibid.  485. 

Town  record. 

13.  What  sufficient  identification  of  to  admit  in  emdence.  Where,  from 
the  bill  of  exceptions,  it  appeared  that  a  witness  testified  that  he  was  then 
acting  as  town  clerk,  and  stated,  "  this  is  the  town  record,"  and  thereupon 
such  record  was  offered  in  evidence,  which  was  objected  to,  but  no  specific 
objection  assigned,  —  Jield,  that  such  identification  was  sufiicient  to  admit 
the  record  to  be  read  in  evidence.  Bullock  v.  GeomUe,  218. 

BlTRDEN  OP  PROOF. 

14.  On  the  allegation  of  undue  influence  over  a  testator  in  the  matter 
of  the  disposition  of  his  property,  the  burden  of  proof  is  on  the  party 
alleging  it.  Boe  et  al.  v.  Taylor,  486. 

15.  Bests  upon  party  holding  the  affirmative.  Where  a  party  affirms  the 
existence  of  a  material  fact  he  must  prove  it,  and,  unless  established  by 
proof,  the  negative  is  presumed.  Union  National  Bank  of  Chicago  v. 
Baldenwick,  375. 

Degree  op  evidence  required. 

16.  lb  establish  an  affirmative  proposition.  Where  the  proof  prepon- 
derates in  the  slightest  degree  in  favor  of  the  negative  of  a  material  fact 
in  issue,  or  is  equally  balanced,  or  the  jury  are  unable  to  determine  that 
it  preponderates  in  favor  of  the  affirmative,  the  presimiption  of  the  truth 
of  the  negative  is  not  overcome.  Ibid.  375. 

Evidence  too  remote. 

17.  Should  he  rejected.  Where  the  evidence  tending  to  prove  an  issue 
involved  is  so  remote  that  it  does  not  appear  to  have  an  obvious  tendency 
to  elucidate  the  facts  in  question,  it  should  be  rejected.  Ibid.  375. 

Kind  of  evidence  allowable. 

18.  Positive  or  circumstantial.  A  party  in  proof  of,  or  defense  to  a 
claim,  is  not  restricted  to  either  positive  or  circumstantial  evidence ;  he 
may  employ  either,  or  both,  as  he  chooses.  Ibid.  375. 

Admissibility,  generally. 

19.  In  an  action  against  a  bank  to  recover  the  amount  of  an  one  hun- 
dred dollar  counterfeit  bank  bill,  alleged  by  the  plaintiff  to  have  been 
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paid  to  liim  by  the  paying  teller  of  the  bank,  the  defendant  offered  to 
prove  that  the  bill  in  question  had  never  been  received  into  the  bank, 
which  the  court  refused  to  permit,  —  held,  that  the  evidence  was  admissi- 
ble, for  if  true,  it  established  the  negative  of  the  fact  in  issue,  namely, 
that  the  plaintiff  never  received  the  bill  from  defendant,  and  it  was,  there- 
fore, error  to  exclude  it.  Union  National  Bank  of  Chicago  v.  Baldenwick, 
375. 

20.  In  an  action  against  a  partnership  firm  to  recover  the  amount  of  a 
check  borrowed  by  one  of  the  partners,  as  was  alleged,  on  the  credit  of 
the  firm,  where  the  bookkeeper  who  wrote  the  check  entered  at  the  time, 
upon  the  stub  of  the  check,  that  it  was  drawn  payable  to  the  firm,  it  was 
hdd,  that  the  stub  was  evidence  of  the  fact  that  the  credit  was  extended 
to  the  firm.  Stark  v.  Corey  et  al.  433. 

Proof  of  malice. 

21.  By  acts  of  a  party,  ■  In  an  action  on  the  case  for  revoking  a  per- 
son's certificate  of  qualification  as  a  school  teacher,  in  order  to  show 
malice  in  such  act,  the  plaintiff  need  not  prove  personal  hatred  or  ill-will 
toward  him  ;  evidence  that  the  defendant  acted  rashly,  wantonly  and 
wrongfully,  in  the  exercise  of  his  authority,  is  sufficient,  whereby  malice 
may  be  inferred.  Love  v.  Moore,  13. 

Etidence  in  bastardy  proceedings. 
Degree  of  evidence  required.    See  BASTARDY,  1. 

Impeaching  verdict  op  a  jury. 

Upon  wlMt  evidence.    See  VERDICT,  1,  2. 

Evidence  op  redemption. 

Of  a  certificate  of  purchase,  in  that  regard.  See  REDEMPTION,  6,  7. 
Evidence  in  slander. 

Proof  of  occupation  of  plaintiff,  not  admissible  when  not  in  issue.  See 
SLANDER,  1. 

Proof  of  general  report,  as  to  matter  cha/rged — not  admissible.  See  same 
title,  2. 

Unstamped  instrumehts. 
Are  admissible  in  evidence.    See  STAMP  ACT,  1. 

Evidence  under  the  common  counts.    See  PLEADING  AND  EVI- 

DENCE,  8,  9, 10. 

Evidence  in  chancery. 

Of  the  manner  of  introducing  it.    See  CHANCERT,  18. 

Must  be  preserved.  Same  title,  19. 
Burden  op  proof. 

Where  the  bona  fides  of  the  dssignmeTU  of  a  noU  is  quuUoMd.    See 
ASSIGNMENT,  1. 
Evidence  op  a  partnership. 

What  admissible.    See  PARTNERSHIP,  1. 

84  —  45th  III. 
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EVIDENCE.    Continued. 
Of  depositions. 

Time  of  making  objections  thereto.    See  DEPOSITIONS,  1  to  4. 
Evidence  in  criminal  cases.    See  CRIMINAL  LAW,  4. 
Judicial  notice. 

Of  legislative  journals.    See  STATUTES,  1. 
Impeaching  a  witness. 

The  proper  foundation  must  he  laid.    See  WITNESS,  7,  8. 
Limiting  number  op  witnesses.    See  PRACTICE,  7. 

EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS. 
Exceptions. 

1.  When  necessary.  This  court  will  not  review  the  rulings  of  the  coart 
below  in  admitting  evidence,  unless  exceptions  were  taken  and  preserved 
in  the  record.   Winslow  et  al.  v,  Newlan  et  al.  145. 

2,  If  no  exception  was  taken  at  the  time  to  the  ruling  of  the  court,  as 
to  the  admissibility  of  certain  evidence,  the  question  cannot  be  raised  in 
this  court.  Allen  v.  Payne,  339. 

Bills  op  exceptions. 

8.  When  necessary.  Where  an  appeal  from  an  inferior  court,  to  the 
Circuit  Court  of  Cook  county,  was  dismissed  in  the  latter  court,  it  vrill  be 
presumed,  in  the  absence  of  a  bill  of  exceptions  preserving  the  ground  of 
dismissal,  that  it  was  for  non-compliance  with  some  proper  order  or  rule 
of  the  court.  Bulger  et  al.  v.  Hoffman,  353. 

EXEMPTION. 
Exempting  bequests  prom  debts  op  legatee. 
Power  of  tlie  testator  in  that  rega/rd.  See  WILLS,  14 

fen\:;es. 

Stock  running  at  large. 
Bights  of  the  owner  in  respect  thereto,  and  herein  of  pa/riUion  ferices,  and 
fields  in  common.    See  LIVE  STOCK. 

FENCING  RAILROADS. 
And  repairing  the  same. 

When  tlie  duty  attaches.    See  RAILROADS,  1,  2. 

FORCIBLE  ENTRY  AND  DETAINER. 
Op  the  character  op  porce  required. 

1.  Under  our  statute  of  forcible  entry  and  detainer,  actual  violence 
amounting  to  a  l^reach  of  the  peace  is  not  necessary  in  any  case.  The 
word  "  force,"  as  used  in  the  statute,  means  no  more  than  the  term  vi  et 
armis,  that  is,  with  either  actual  or  constructive  force.  While  an  action 
may  be  maintained  where  there  has  been  a  forcible  entry  involving  a 
brnacb  of  the  peace,  still  it  could  be  maintained,  although  the  force  was 
less  in  cliaracter.  Smith  v.  Uoag,  250. 
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FORCIBLE  ENTRY  AND  DETAINER.    Continued. 
Title  kot  in  issue. 

2.  Fo7-  what  purpose  deeds  may  he  read.  The  question  of  title  cannot 
be  tried  in  an  action  of  forcible  entry  and  detainer.  Deeds  may,  liow- 
ever,  be  read  in  evidence  to  show  the  extent  of  possession.  Smith  v.  Hoag, 
250. 

Forcible  detainer. 

3.  Against  whom  it  will  lie.  Under  our  statute,  the  action  of  forcible 
detainer  lies  against  a  sub-lessee  holding  over  after  the  determination 
of  the  original  lease.  Meed  v.  Hawley,  40. 

FORECLOSURE. 
Of  strict  foreclosure.    See  MORTGAGES,  5,  6. 

FOREIGN  JUDGMENTS.     See  JUDGMENTS,  1. 

FORFEITURE. 
Where  time  is  made  essential. 
A  vendor  of  land  may  waive  a  forfeiture.    See  CONTRACTS,  7. 
Vendor  must  have  title  before  he  can  declare  a  forfeiture.    See  same 
title,  8. 

FORMER  ADJUDICATION. 

How  PAR  CONCLUSIVE. 

1.  A  decree  in  equity,  upon  the  same  points,  between  the  same  parties, 
wliere  the  matters  in  controversy  were  specifically  determined,  is  good  as 
a  plea  in  bar,  and  when  given  in  evidence  constitutes  an  estoppel  in  a 
subsequent  suit.  Lloyd  v.  Lee,  277. 

2.  Where  a  party  fails  to  make  his  rights  known,  where  fairness  and 
good  conscience  require  that  he  should  do  so  to  protect  the  interests  of 
others,  he  cannot  be  heard  as  against  them  to  assert  such  rights.  Ibid.  277. 

FORMER  DECISIONS. 

DOVTER  RIGHT  —  EQUITABLE  TITLE. 

1.  Owen  V.  Bobbins,  19  111.  554,  in  which  it  was  said  that  the  assign- 
ment of  a  contract  of  purchase  of  land,  by  the  husband,  after  it  had 
ripened  into  an  executed  equitable  estate,  would  bar  his  widow's  right  of 
dower  therein,  is  overruled,  upon  that  question  by  Nicoll  v.  Ogden,  29  111. 
323.  Stow  V.  Steel,  323.     See  DOWER,  5. 

Reversal  as  to  part  of  several  defendants. 

2.  Where  one  of  several  defendants  in  trover  was  acquitted  and  the 
others  found  guilty,  an  appeal  by  the  latter,  and  reversal  of  the  judgment 
as  to  them,  will  not  aflFect  the  judgment  of  acquittal  in  favor  of  the 
former ;  and  what  was  said  in  the  case  of  Gochran  v.  Ammon,  16  111.  316, 
indicating  a  different  rule,  was  mere  obiter.  Wells  et  al.  v.  Miller,  Admx. 
382. 

Opinions  op  witnesses — not  experts. 

3  A  person  who  is  not  an  expert,  may  give  his  opinion  concerning  the 
mental  capacity  of  a  testator,  after  first  detailing  the  particular  facts  and 


542  INDEX. 

FORMER  DECISIONS. 
Opinions  of  witnesses  —  not  experts.    Continued. 

circumstances  upon  which  he  bases  his  judgment,  leaving  the  jury  to  fix 
such  value  upon  the  opinion  expressed  as  the  intelligence  and  capacity  of 
the  witness  to  form  it  "svill  warrant.  The  case  of  Van  Horn  v.  Keenan, 
28  m.  449,  is  not,  nor  was  it  intended  to  be,  decisive  of  this  question,  lloe 
et  al.  V.  Taylor,  485. 

FRAUD. 

What  constitutes. 

1.  A  vendor  of  land,  having  executed  a  contract  for  a  conveyance  with 
covenants  of  warranty,  upon  a  tender  of  the  purchase  money  by  the  pur- 
chaser, for  the  purpose  of  procuring  his  deed,  took  the  money,  at  the  same 
time  handing  his  vendee  a  deed,  which  the  latter,  upon  examination, 
found  to  be  only  a  quitclaim  deed,  without  a  revenue  stamp,  and  with  no 
name  inserted  as  grantee.  On  demand  by  the  i^urchaser,  the  vendor 
refused  to  pay  back  the  money.  This  was  a  fraud  on  the  part  of  the 
vendor,  and  a  right  of  action  at  once  accrued  to  the  purchaser  to  recover 
back  his  money.  Hinckley  v.  Lewis,  337. 

Relation  of  trust  and  confidence. 

3.  Must  not  he  abused.  Where  confidence  is  reasonably  reposed,  it  must 
not  be  abused.  And  where  a  brother,  standing  to  his  sister  in  a  relation 
of  trust  and  confidence,  purchased  from  her  her  interest  in  certain  prem- 
ises, for  less  than  one-quarter  their  value,  the  transaction  requires  such 
an  explanation  as  will  purge  it  from  all  suspicion  that  any  advantage 
was  taken  either  to  her  injury,  or  to  his  own  gain.  Freeman  v.  Hartman 
et  ux.  57. 

3.  If  a  person,  in  dealing  with  another,  is  advised  by  the  attorney  of 
the  latter  to  his  detriment,  and  the  party  so  advised  did  not  at  the  time 
know  of  the  existing  relation  between  the  attorney  and  his  client,  the 
attorney  concealing  that  fact,  the  conduct  of  the  attorney  would  be  an 
abuse  of  a  confidential  relation,  against  which  the  courts  would  relieve. 
Stover  V.  Mitchell,  216. 

4.  But  if  the  party  so  advised,  knew  of  the  relation  between  the  attor- 
ney and  the  other  party,  he  had  no  right  to  ask  the  opinion  of  the 
attorney  in  respect  to  the  subject-matter  concerning  which  he  held  that 
relation ;  and  to  be  governed  by  it,  whether  asked  for  or  not,  is  an  act  of 
folly  for  which  the  courts  can  furnish  no  remedy.  Ibid.  216. 

Fraud  upon  marital  rights. 
Sale  of  property  by  a  woman,  in  anticipation  of  ma/rrying.  See  HUSBAND 
AND  WIFE,  3,  3,  4. 

FRAUDULENT  CONVEYANCES. 
What  so  kegabdkd. 

1.  As  to  creditors.  WUliam  T.  Stewart  ordered  a  bill  of  goods  from 
Beardsley  &  Brothers,  and  on  the  next  day  sold  his  entire  stock  in  trade 
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to  his  father,  George  W.,  on  a  debt  owing  to  him.  After  such  transfer, 
the  goods  ordered  from  B.  &  Bros,  arrived,  and  Geo.  W.  at  once  incorpo- 
rated them  into  the  stock,  a  separate  bill  of  sale  being  made :  Held,  in  an 
action  of  trespass  against  the  sheriff,  for  having  levied  a  writ  of  attach- 
ment, sued  out  by  B.  &  Bros,  against  William  T.  Stewart,  upon  the  stock 
of  Geo.  W.,  that  the  sale  from  William  T.  to  George  W.  was  fraudulent 
as  to  these  creditors.  Slattery  v.  Stewart,  293. 
Who  bound  thereby. 

2.  As  to  the  grantor  and  Ms  heirs.  Though  a  deed  may  be  fraudulent 
and  void  as  to  the  creditors  of  the  grantor,  it  is  valid  and  binding  as  to 
the  grantor  himself,  and  his  heirs  cannot  set  it  aside ;  and  if  set  aside  bj 
other  parties  they  can  have  no  interest  in  any  controversy  arising  thereon, 
whatever  bona  fide  judgment  creditors  may  have.  Horner  v.  Zimmerman 
et  al.  14. 

FRAUD  AND  CIRCUMVENTION. 
In  obtaining  a  note. 

1.  What  constitutes.  Fraud  and  circumvention  in  obtaining  a  note,  is 
not  fraud  which  relates  to  the  quality,  quantity,  value  or  character  of  the 
consideration  that  moves  the  contract,  but  it  is  such  a  trick  or  device  as 
induces  the  giving  of  one  character  of  instrument  under  the  belief  that 
it  is  another  of  a  different  character,  —  such  as  giving  a  note  or  other 
agreement  for  one  sum  or  thing  when  it  is  for  another  sum  or  thing,  or 
giving  a  note  under  the  belief  that  it  is  a  receipt.  Latham  v.  Smith,  25. 

2.  So  a  misrepresentation  by  the  payee  of  a  note,  in  regard  to  the  legal 
effect  of  the  instrument,  —  as  that  it  would  not  become  operative  as  such 
until  the  maker  should  put  a  revenue  stamp  upon  it  and  the  property  for 
which  it  was  being  given  should  be  delivered,  —  is  not  such  fraud  and 
circumvention  in  obtaining  the  note  as  will  amount  to  a  defense  against 
an  assignee  without  notice,  the  maker  being  aware  that,  in  form,  the 
instrument  was  what  it  purported  to  be.  Ibid.  25. 

3.  The  fraud  which  will  vitiate  a  negotiable  note  in  the  hands  of  an 
assignee,  who  has  no  notice  of  the  fraud,  must  be  in  obtaining  the  mak- 
ing or  executing  of  the  note,  not  in  relation  to  the  consideration.  Depuy 
V.  Schuyler,  306. 

4.  To  render  a  promissory  note  void  in  the  hands  of  a  bona  fide  as- 
signee, the  fraud  must  relate  to  the  execution  of  the  note  itself,  and  not 
to  the  consideration.  Shipley  v.  Carroll  et  al.  285. 

5.  A  false  representation  as  to  the  amount  or  other  terms  of  the  instru- 
ment,  or  of  its  nature  and  character,  is  what  is  embraced  in  the  term,  fraud 
and  circumvention  in  procuring  the  execution  of  the  instrument.  Ibid, 
285. 

6.  Stealing  a  note  filled  up  and  signed  by  a  person,  and  not  delivered 
to  any  one,  and  not  intended  to  be,  does  not  fall  within  the  term  fraud  and 
circumvention  in  the  obtaining  of  the  note.  Ibid.  287. 
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GARNISHMENT. 
Municipal  corporations. 

1.  Not  liable  to  garnishment.  A  municipal  corporation  is  not  liable  to 
process  of  garnishment,  no  matter  what  may  be  the  character  of  its 
indebtedness.  Merwin  v.  The  City  of  Chicajo,  133. 

2.  May  he  discharged  without  answer.  Where  a  municipal  corporation 
is  summoned  as  a  garnishee,  it  may  be  discharged  on  mere  motion,  and 
without  answer,  at  any  time  after  process  served.  Ibid.  133. 

PRiyATE  CORPORATIONS. 

3.  Liable  sa/nie  as  individuals.  But  a  private  corporation,  unlike  a  mu- 
nicipal corporation,  being  created  for  private  purposes,  assimies  the  same 
duties  and  liabilities  as  a  private  individual.  Ibid.  133. 

GENERAL  AVERAGE. 
Liability  to  contribution. 

1.  Owner  of  cargo.  Where  a  vessel  meets  with  a  disaster  at  sea,  and 
the  master,  in  good  faith,  acting  for  the  common  benefit  of  all  concerned, 
and  without  intent  to  sacrifice  the  interest  of  any  party  interested  in  the 
vessel  or  its  cargo  for  that  of  another,  secures  the  safety  of  the  whole 
and  thereby  incurs  great  expense,  the  owner  of  the  cargo  is  liable  to  con- 
tribution in  general  average  for  such  expenses,  without  regard  to  the 
question  whether  such  expenses  might  not  have  been  lessened,  had  the 
cargo  been  separated  from  the  vessel.  Goodwillie  v.  McCa/rthey,  186. 

2.  But  the  master  must  act  in  good  faith,  without  the  intent  to  sacrifice 
the  interest  of  any  person  interested  for  that  of  another,  that  the  doctrine 
of  general  average  may  apply  equally  to  all,  and  no  one  be  permitted  to 
derive  an  equal  benefit,  at  a  less  expense,  than  his  fellows.  Ibid.  186. 

Master  of  vessel,  as  agent. 

8.  When  a  master  of  a  vessel  becomes  the  agent  of  both  its  owner  and  the 
owner  of  the  cargo.  Where  a  disaster  happens  at  sea,  the  master  of  the 
vessel,  from  necessity,  becomes  the  agent  of  all  persons  interested  in 
the  vessel  and  its  cargo,  so  far  as  it  may  be  necessary  to  secure  their 
safety.  Ibid.  186. 

4.  When  action  of  agent  cannot  be  questioned.  And  in  such  case  where 
the  property  has  been  saved,  and  is  liable  for  contribution  in  general 
average  for  expenses  incurred,  although  at  great  cost,  the  question  is  not 
whether  it  might  not  have  been  preserved  at  a  less  expense  had  the  mas- 
ter pursued  a  different  course,  by  separating  the  vessel  from  its  cargo, 
but  is,  whether  the  expenses  incurred  resulted  in  their  common  safety 
and  were  made  for  their  common  benefit.  Ibid.  186. 

GIFT. 
Degree  of  proof  required  to  establish  it. 

1.  Where  a  person  claims  a  chattel  by  parol  gift,  he  must  make  Teas' 
onably  strict  proof  of  such  gift.  Boudreau  v.  Boudreau,  Admx.  480. 

GRANTOR  AND  GRANTEE. 
Failure  of  title. 
No  defense  in  a  suit  for  the  purchase  money.   See  CONSIDERATION,  1, 2, 
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HEALTH  DEPARTMENT. 
Of  the  city  op  Chicago. 
Its  power  to  appoint  sanitary  inspectors.    See  BOARD  OF  HEALTH  OP 
CHICAGO. 
HEIRS. 

HEntS  OF  A  FRAUDULENT  GRANTOR. 

Are  bound  by  the  fraudulent  coveyance.    See  FRAUDULENT  CONVEY- 
ANCES, 2. 

HUSBAND  AND  WIFE. 

Of  CONTRACTS  WITH  EACH  OTHER. 

1.  JYot  binding  on  the  wife.  Where  a  suit  is  brouglit  in  the  joint  names 
of  husband  and  wife  for  personal  injuries  to  the  latter,  and  the  husband 
refuses  to  allow  the  suit  to  proceed  in  his  name  unless  he  is  indemnified 
against  costs,  the  wife  joining  in  the  execution  of  the  bond  of  indemnity 
to  the  husband,  does  not  render  her  liable  to  the  husband.  The  act  of 
1861  in  no  wise  changes  the  relations  of  husband  and  wife  in  this  respect. 
Burger  et  ux.  v.  Belsley  et  al.  73. 

Of  MARITAIi  RIGHTS. 

2  Conveyance  of  property  by  a  woman  in  anticipation  of  marriage.  A 
voluntary  conveyance  by  a  woman,  on  the  eve  of  her  marriage,  of  property 
which  her  intended  husband  knew  her  to  own,  made  without  his  knowl- 
edge, is  void,  as  against  him,  being  in  fraud  of  his  marital  rights.  Free- 
man V.  Hartman  et  ux.  57. 

3.  And  where  a  woman,  three  days  before  her  marriage,  and  without 
the  knowledge  of  her  intended  husband,  conveyed  her  interest  in  certain 
premises  to  her  brother  who  stood  to  her  in  loco  parentis,  upon  a  consider- 
ation less  than  one-quarter  of  their  real  value,  and  such  conveyance  was 
obtained  for  the  reason  that  it  was  expected  that  after  marriage  the  hus- 
band would  not  consent  to  its  being  made,  such  conveyance  will  be  set 
aside,  as  in  fraud  of  tlie  marital  rights  of  the  husband,  the  same  as  if  it 
had  been  purely  voluntary.  Ibid.  57. 

4.  But,  had  the  conveyance  been  made  to  a  person  standing  in  no  rela- 
tion of  trust  and  confidence  to  the  grantor,  in  good  faith  and  without 
reference  to  the  contemplated  marriage,  the  inadequacy  of  consideration 
would  not  be  a  sufficient  cause  for  setting  the  deed  aside.  Ibid.  57. 

As  PARTIES  TO  SUITS. 

When  the  wife  may  sue  alone,  for  personal  injuries.    See  PARTIES,  4. 
Control  of  the  Jiu^and  over  the  suit,  when  brought  in  their  joint  names. 
Same  title,  6. 
INDEMNITT  for  COSTS. 

When  the  Jiusband  can  demand  indemnity  against  costs,  where  suit  i» 
brought  in  the  joint  names  of  both.    Same  title,  6  7. 

IMPOUNDING  ANIMALS. 
Must  be  a  judicial  inquiry. 

1.  To  enforce  penalties  or  to  authorize  the  sale  of  impounded  animals. 
Where  a  city  ordinance  subjects  the  owner  of  horses  suffering  them  to 
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IMPOUNDING  ANIMALS.    Must  be  a  judicial  inquiry.    Continued. 
run  at  large  in  the  streets,  to  a  penalty  of  five  dollars,  the  fine  when  col- 
lected to  be  paid  into  the  city  treasury,  such  penalty  can  only  be  enforced 
by  an  action  at  law.  Willis  v.  Legris,  389. 

3.  And  where,  under  such  ordinance,  suffering  horses  to  run  at  large  in 
the  streets  was  made  an  offense  punishable  by  fine,  and  the  pound  master 
was  empowered  to  give  notice,  that,  unless  the  animals  were  claimed  by 
the  owners,  and  the  penalty  and  the  cost  of  their  keeping  paid  within 
five  days  thereafter,  they  would  be  sold  to  satisfy  the  saroe,  —  Jield,  that 
the  provision  giving  such  authority  to  the  pound  master  was  void,  for  the 
reason  that  eveiy  person  charged  with  an  offense  has  the  right  to  a  judi- 
cial investigation,  and  payment  of  the  penalty  could  not  be  required  until 
the  liability  of  the  owner  had  been  determined.  Ibid.  289. 

3.  An  ordinance  of  the  town  of  Chatsworth,  restraining  stock  from  run- 
ning at  large,  provided,  among  other  things,  that  if  the  owner  failed  to 
reclaim  them  within  a  certain  time,  "  and  pay  all  costs  of  impounding, 
and  the  damages  which  the  stock  may  have  done,  the  damages  to  be 
assessed  by  three  disinterested  men,  citizens  of  said  town,"  they  should 
be  sold  to  satisfy  such  costs  and  damages,  —  held,  that  the  ordinance  was 
unconstitutional  and  void  ;  that,  the  proceeding  being  one  for  damages, 
the  owner  was  entitled  to  a  trial  by  jury,  the  same  as  in  any  other  case  at 
law,  and  could  not  be  deprived  of  such  right.  Bullock  v.  Oeomble,  218. 

IMPRISONMENT  FOR  DEBT. 

"  Debt  " —  meaning  op  the  term. 

1.  Any  liability  to  pay  money,  growing  out  of  a  contract,  express  or 
implied,  constitutes  a  debt,  witliin  the  meaning  of  the  15th  section  of 
article  13  of  the  Constitution  of  this  State,  concerning  imprisonment  for 
debt.  Parker  v.  Follensbee,  473. 

Capias  ad  respondendum. 

2.  Requisites  of  the  affidavit  therefor.  Before  a  person  can  be  held  to 
bail  on  a  eapias  ad  respondendum,  for  debt,  it  must  appear,  by  affidavit, 
that  he  has  been  guilty  of  fraud,  or  that  there  is  a  strong  presumption, 
from  facts  stated,  that  he  has  been  guilty.  Ibid.  473. 

3.  An  affidavit  to  hold  bail  must  show  both  the  constitutional  and  sta- 
tutory grounds  for  issuing  a  capias  ad  respondendum.  Ibid.  473. 

Of  attachment  for  contempt.    See  CONTEMPT,  3. 

INCLOSURES. 
Op  fields  in  coaiMON. 
Injuries  by  stock.    See  LIVE  STOCK. 

INDEMNITY  FOR  COSTS. 
As  between  husband  and  wife.  ; 

When  it  may  he  required.    See  COSTS,  1  to  4. 

INDICTMENT.     See  CRIMINAL  LAW,  1,  2.  , 
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INJUNCTIONS. 
Grounds  for  dissolution. 

1 .  Of  the  form  of  the  order  awarding  the  writ.  Wliere  a  proper  case  ia 
presented  in  a  bill,  an  injunction  will  not  be  dissolved  on  the  ground  of 
teclinical  inaccuracies  in  the  form  of  the  order  directing  the  writ  to  be 
issued.  Beauchamp  v.  Board  of  Supervisors  of  KanJcakee  County  et  al.  274. 

2.  Where  the  bond  is  defective.  An  injunction  should  not  be  dissolved 
in  the  first  instance,  on  the  ground  of  the  insufficiency  of  the  bond.  If 
the  injunction  bond  is  defective,  a  reasonable  time  should  be  given  to 
amend  or  file  a  new  one.  Ibid.  274. 

3-  If  an  injunction  bond  is  defective,  the  better  practice  is  to  retain  the 
injunction,  subject  to  the  filing  of  a  new  bond,  within  a  reasonable  time 
to  be  fixed  by  the  court.  Ibid.  274. 

Suggestion  of  damages  on  dissolution. 

4.  When  allowable  and  when  not.  Where  an  injunction  is  dissolved  on 
the  ground  of  the  insufficiency  of  the  bond,  and  a  new  injunction  is 
immediately  asked  for,  or  if  the  original  injunction  is  retained,  and  time 
given  in  which  to  file  a  new  bond,  a  suggestion  of  damages  will  not  be 
allowed.  Ibid.  274. 

5.  If  a  rule  to  file  a  new  bond  has  been  made  absolute,  a  suggestion  of 
damages  would  be  proper.  Ibid.  274. 

6.  The  dissolution  of  an  existing  ,inj  unction  for  want  of  a  proper  bond, 
followed  by  an  immediate  order  for  a  new  injunction  upon  the  filing  of  a 
new  bond,  and  such  bond  being  filed,  would  not  be  such  a  dissolution  as 
is  contemplated  by  the  statute  in  regard  to  damages.  Ibid.  274. 

7.  The  statute  of  1861  expressly  authorizes  the  assessment  of  damages 
on  the  dissolution  of  an  injunction  and  dismissing  the  bill.  Buck  v. 
Beekly  et  al.  100. 

Liability  tipoN  injunction  bond. 

8.  When  it  arises.  In  an  action  upon  an  injunction  bond,  a  plea  aver- 
ring that  the  writ  "  was  not  sued  out  wrongfully,  maliciously,  or  vexa- 
tiously,  or  without  reasonable  or  probable  cause,"  is  demurrable,  it  being 
wholly  immaterial  what  the  motive  was,  or  whether  there  was  probable 
cause.  The  right  of  action  accrued  upon  the  bond  upon  the  dissolution 
of  the  injunction,  if  any  damages  had  been  suffered.  Sturges  et  al.  v.  Ma/rt 
et  al.  103. 

9.  A  plea  is  also  bad  which  alleges  that  the  writ  of  injimction  was 
unauthorized  by  the  order  of  the  court,  as  it  was  the  duty  of  the  parties 
suing  it  out  to  see  that  it  was  no  broader  in  its  commands  than  authorized 
by  the  order ;  and  if  they  caused  an  unauthorized  writ  to  be  executed, 
they  became  liable  for  all  damages  arising  therefrom,  without  reference 
to  the  question  whether  it  was  such  an  one  as  had  been  ordered.  Ibid. 
103. 

To  prevent  cloud  upon  title. 

10.  Where  an  execution  against  one  person  is  levied  upon  the  land  of 
another,  on  the  assumption  that  the  judgment  on  which  the  execution 
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issued  was  a  lien  on  tlie  land,  if  the  superiority  of  the  title  of  the  latter 
to  the  lien  of  the  judgment  is  questionable,  or  depends  on  matters  in 
pais,  resting  in  parol  proof,  and  he  fears  a  sale  may  create  a  cloud  upon 
his  title,  he  can  stay  the  sale  by  injunction.  Stover  v.  Mitchell,  217. 

INSTRUCTIONS. 
Of  their  qualities. 

1.  Must  be  based  upon  the  evidence.  It  is  proper  to  refuse  an  instruction 
which  is  not  based  upon  the  evidence  in  the  cause.  Hite  v.  Blandford,  9 ; 
Alderson  v.  Ennor,  128. 

2.  Must  be  relevant.  An  instruction  upon  a  question  not  before  the  jury 
should  not  be  given.  Garmichael  et  al.  v.  Reed  et  al.  112. 

3.  Need  not  be  repeated.  It  is  not  error  for  the  court  to  refuse  an  instruc- 
tion which,  in  substance,  had  already  been  given  to  the  jury.  McKiclian 
et  al.  V.  McBean,  228. 

4.  Where  an  instruction  announces  the  same  principle  of  law  as  one 
given,  it  may  be  properly  refused,  although  the  language  of  the  two 
instructions  is  different.   Underwood  v.  White,  437. 

5.  It  is  not  error  for  the  court  to  refuse  to  give  the  instructions  asked 
by  a  party,  provided  those  given  covered  the  entire  case  and  submitted  it 
properly  to  the  jury.  Bacon  et  al.  v.  Cobb  et  al.  48. 

6.  Should  be  concise  —  not  argumeiitatioe.  An  instruction  which  has 
incorporated  into  it  an  argument  of  the  case,  and  extended  to  great 
length,  is  objectionable.  Instructions  should  be  concise,  and  briefly  state 
the  point  of  law  on  which  the  party  relies.  Roe  et  al.  v.  Taylor,  485. 

7.  Must  not  assimne  questions  in  dispute.  It  is  proper  for  the  court  to 
refuse  an  instruction  which  assumes  a  question  in  controversy.  Peoria 
Marine  &  Fire  Ins.  Co.  v.  Anapow,  86. 

8.  May  be  asked  upon  any  question  in  dispute  —  although  there  is  no 
direct  proof  upon  it.  Where  an  instruction  is  asked  upon  a  question,  con- 
cerning which  there  is  no  direct  testimony,  yet,  if  there  be  any  proof 
tending  to  establish  it,  such  question  should  be  submitted  to  the  jury,  as 
the  party  asking  the  instruction  is  entitled  to  the  benefit  of  whatever 
inferences  the  jury  may  think  proper  to  draw  from  the  proof,  however 
slight.  Ibid.  86.  ^ 

INSURANCE. 
Description  of  property  insured. 

1.  What  is  embraced  therein.  Insurance  eflfected  on  stock  "  contained 
in  a  chair  factory,  situated  on  Superior  street,"  included  not  only  the 
stock  in  the  main  building,  where  the  manufacturing  was  done,  but  also 
that  in  the  engine  building,  which  was  appurtenant  to  it,  and  connected 
with  it  by  a  platform,  and  by  the  belting  passing  from  the  engine  to  the 
machinery  contained  in  the  main  building ;  both  buildings  being  neces- 
sary to  constitute  the  "  factory."  Liebenstein  v.  Baltic  Fire  Ins.  Co.  301. 
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2.  Tlie  term  "  factory  "  does  not  necessarily  mean  a  single  building,  but 
may  apply  to  several,  where  they  are  used  in  connection  with  each  other 
for  a  common  purpose,  and  stand  together  in  the  same  inclosure.  Liehen- 
stein  V.  Baltic  Mre  Ins.  Co.  301. 

3.  A  policy  of  insurance  on  a  stock  "  contained  in  the  two  story  frame 
building  occupied  by  the  assured  as  a  chair  manufactory,  situated  on  the 
north  side  of  Superior  street,"  etc.,  covers  only  sucli  stock  as  is  contained 
in  the  specific  building  named  in  the  policy.  Liebenstein  v.  JEtna  Ins. 
Co.  303. 

Of  the  title  of  the  assured. 

4.  Whether  enibraced  in  the  terms  of  the  policy.  M.,  in  the  absence  of 
his  partner  G.,  took  a  stock  of  goods  on  a  debt  due  the  firm,  and  not 
knowing  whether  the  transaction  would  meet  G.'s  approval,  had  the  stock 
taken  to  another  store,  procured  a  policy  of  insurance  upon  it  in  his  own 
name,  and  then  sold  the  goods  to  one  Myers,  assigning  the  policy  to  him 
by  consent  of  the  company  indorsed  thereon.  Shortly  after,  the  goods 
were  burned,  and  payment  of  the  loss  refused,  on  the  ground  that  the  fol- 
lowing provision  in  the  policy  discharged  the  company  from  liability : 
"  Any  interest  in  property  insured,  not  absolute,  or  that  is  less  than  a  per- 
fect title,  must  be  specifically  represented  to  the  company,  and  expressed 
in  this  policy  in  writing,  otherwise,  the  insurance  shall  be  void."  Held, 
that  the  nature  of  M.'s  interest  in  the  property  as  between  him  and  his 
firm,  at  the  time  of  his  sale  to  Myers,  cannot  be  called  in  question  in  this 
suit ;  that  Myers  having  acquired  an  absolute  title  in  the  property,  the 
company,  by  its  consent  to  the  assignment,  recognized  him  as  the  assured 
party  and  sole  owner  of  the  goods,  and  thereby  waived  any  right  to  con- 
sider the  policy  void  under  such  clause,  which,  as  against  M.,  it  may  have 
been,  had  the  goods  burned  before  his  sale  to  Myers.  CitT/  Fire  Ins.  Co.  of 
Hartford  v.  Mark,  483. 

Assignment  op  policy. 

5.  Operates  as  a  new  contract.  Where  a  policy  of  insurance  is  assigned, 
with  the  consent  of  the  company,  the  assignment  operates  as  a  new  insur- 
ance to  the  assignee  of  the  policy.  Ibid.  482. 

Ikstjrance  on  a  stock  of  goods. 

6.  Applies  not  only  to  stock  on  hand,  hut  also  to  new  goods  subsequently 
added.  A  policy  of  insurance  on  a  stock  of  goods  which  is  constantly 
being  sold  from,  and  replenished  by  other  goods  incorporated  into  the 
stock,  covers,  not  only  the  original  stock,  but  all  such  new  goods  so  pur- 
chased to'  replace  those  sold  in  the  course  of  trade.  Ibid.  482. 

7.  A  policy  of  insurance  upon  a  stock  of  goods  which  is  being  constantly 
sold  and  replenished,  covers  as  well  the  new  purchases  as  the  stock 
on  hand  at  the  date  of  the  policy.  Peoria  Marine  and  Mre  Ins.  Co.  v. 
Anapow,  86. 

Of  additional  insurance. 

8.  What  so  considered.  Where  a  dealer  in  tobacco  has  obtained 
insurance  upon  his  stock,  and  afterward  purchased  a  lot  of  tobacco  which 
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was  also  insiired,  and  tlie  policy  assigned  to  the  purchaser,  and  inter- 
mingles the  same  with  his  original  stock  so  that  it  becomes  a  part 
thereof,  the  policy  upon  the  original  stock  will  cover  the  additional  lot  so 
purchased  and  added  to  it,  and  that  will  constitute  other  insurance  upon 
the  lot  purchased,  as  contemplated  in  the  policy  thereon,  which  declares, 
that,  if  the  assured  has  already  any  other  insurance  on  the  same  prop- 
erty, or  shall  thereafter  effect  any  other,  and  it  is  not  indorsed  upon  his 
policy,  the  policy  shall  cease  and  be  of  no  further  effect.  Peoria  Marine 
and  Fire  Ins.  Go.  v.  Anapow,  86. , 

INTEREST. 
When  recoverable. 

1    On  non-delivery  of  goods  sold.    Where  the  purchaser  of  an  article 
pays  for  the  same,  in  a  suit  against  his  vendor  for  non-delivery,  he  is  en- 
titled to  recover  the  price  paid,  with  legal  interest  thereon  from  the  time 
of  such  payment  until  a  recovery  is  had.  Sleuter  et  al.  v.  WaUbaum,  43. 
Interest  itpon  decrees. 

2.  What  rate.  This  court  has  repeatedly  decided,  that  a  decree  can 
only  bear  six  per  cent  interest,  under  the  law  of  this  State.  Hunter  v. 
Hatch,  178. 

INTRUDER. 
Who  so  regarded. 
And  of  the  right  to  eject  Mm  Tyy  force.    See  TRESPASS,  1,  3,  3. 

JUDGMENTS. 

Suit  upon  a  foreign  judgment. 

1.  Of  defenses  thereto.  In  an  action  of  debt  on  a  foreign  judgment,  the 
defendant  pleaded,  that  the  court  in  which  the  judgment  was  obtained, 
was  a  court  of  limited  and  inferior  jurisdiction,  that  he  was  not  served 
with  process,  never  authorized  an  appearance  by  attorney,  and  had  no 
notice  of  the  suit,  to  which  the  plaintiff  demurred,  —  held,  that  the  demur- 
rer admitted  the  facts  stated,  and  barred  a  recovery  in  the  action,  unless 
an  issue  be  made  up  on  the  facts  and  found  for  plaintiff.  Shufeldt  et  al.  v. 
Buckley,  233. 

On  a  claim  against  an  estate. 

3.  Whai  judgment  should  he  rendered  —  as  to  its  payment.  Where,  in 
an  action  against  an  administratrix,  for  property  sold  her  deceased  hus- 
band, the  demand  was  resisted  on  the  ground  that  the  claim  had  not 
been  exhibited  within  two  years  after  letters  of  administration  had  been 
granted,  and  a  judgment  was  rendered  in  favor  of  the  plaintiff,  directing 
payment  to  be  made  out  of  assets  to  be  thereafter  discovered  and  invento- 
ried,— held,  it  appearing  that  such  claim  had  been  presented  within  the 
two  years,  as  required  by  the  statute,  the  judgment  should  have  directed 
payment  to  be  made  in  due  course  of  administration.  Wells  v.  Miller, 
Admx.  34. 
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Judgments  for  costs. 

Are  a  lien  upon  real  estate.    See  LIEN,  1. 
Judgments  for  taxes. 

Their  requisites.    See  TAXES,  3. 

JUDGMENT  CREDITORS. 
Redemption  by  them.    See  REDEMPTION,  3  to  6. 

JUDICIAL  ACTION. 
When  necessary. 
In  determining  whether  a  penalty  is  incurred,  and  to  authorize  th^  sale  of 
impounded  animals.    See  IMPOUNDED  ANIMALS,  1,  2,  3. 

JUDICIAL  NOTICE. 
Of  legislative  journals.    See  STATUTES,  1. 

JURISDICTION. 
Of  inferior  courts. 

1.  Presumption.  Nothing  will  be  presumed  in  favor  of  the  jurisdiction 
of  an  inferior  court  of  limited  jurisdiction.  Shufeldt  et  al.  v.  Buckley,  223. 

In  suits  against  executors  and  administrators. 

2.  Jurisdiction  of  the  Circuit  Courts.  The  act  of  1859,  entitled  "An 
act  to  reform  the  probate  system,"  does  not  oust  the  Circuit  Courts  of 
their  jurisdiction  over  suits  against  executors  and  administrators,  to  be 
determined  according  to  the  provisions  of  the  statute  of  wills.  Wells  v. 
Miller,  Admx.  34. 

Of  criminal  offenses. 

8.  Where  the  offense  is  prohibited  hy  a  city  ordinance.  The  fact,  that 
under  the  charter  of  a  city  an  offense  had  been  prohibited  by  ordinance, 
and  that  the  accused  could  have  been  prosecuted  for  a  violation  of  the 
ordinance,  forms  no  defense  to  a  prosecution  under  the  State  laws.  Fant 
v.  The  People,  260. 

JURY. 
Trial  by  jury. 

When  a  party  entitled  thereto — damages  hy  stock  impounded.    See  M. 
POUNDED  ANIMALS,  3. 

Trial  by  jury— in  chancery.    See  CHANCERY,  20,  21. 
Impeaching  a  verdict. 

Upon  what  evidence.    See  VERDICT,  1,  3. 

LANDLORD  AND  TENANT. 
Forcible  detainer. 
Against  whom  the  action  toiU  lie.    See  FORCIBLE  ENTRY  AND  DE 
TAINER,  3. 

Notice  to  quit. 

When  sufficient    See  NOTICE  TO  QUIT,  1. 
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Entry  by  laiidlokd  to  make  kepairs. 
Does  not  impair  the  possession  or  rights  of  the  tenant.     See  NEGLI- 
GENCE,  3,  4. 
Breach  of  covenant  by  lessor. 
In  refusing  to  deliver  possession  of  the  demised  premises — measure  of 
damages.    See  MEASURE  OF  DAMAGES,  8  to  12. 

LEGISLATIVE  JOURNALS. 

JUDICIAIi   NOTICE. 

Whether  courts  will  take  judicial  notice  of  legislative  ^owrnals,  to  ascertain 
whether  a  law  Jias  been  constitutionally  passed.    See  STATUTES,  1. 

LICENSE. 
What  constitutes  a  license- 

Whether  an  a/rrangement  is  a  license  or  a  contract.    See  CORPORA- 
TIONS, 18. 

LIEN. 

Judgments  for  costs. 

1.  Are  a  lien  upon  real  estate.  Under  section  1  of  chapter  54  of  the 
Revised  Statutes,  a  judgment  for  costs  is  a  lien  upon  the  real  estate  of  the 
party  against  whom  such  judgment  is  rendered,  from  the  last  day  of  the 
term  of  the  court  in  which  it  was  entered.  McFadden  v.  Worthington,  362. 

Mechanic's  lien. 

2.  Proceeding  to  enforce,  is  a  chancery  proceeding.  A  proceeding  to 
enforce  a  mechanic's  lien  is  a  chancery  proceeding,  and  governed  by  the 
rules  applicable  to  such  proceedings,  and  all  persons  interested  in  the 
property  should  be  made  parties  to  it.  Lomax  et  al.  v.  Dore  et  al.  379. 

3.  Prior  incumbrancer  should  be  made  a  party.  A  made  a  contract  with 
B  for  the  building  of  a  house  upon  certain  premises,  but,  prior  to  making 
it,  conveyed  the  premises  to  C  in  trust,  to  secure  the  payment  of  the  pur- 
chase money  to  D,  his  grantor.  B  filed  a  bill  to  enforce  a  mechanic's  lien 
against  the  premises,  making  A  alone  a  party  defendant,  and  obtained  a 
decree,  under  which  a  sale  was  made,  B  becoming  the  purchaser.  C  also 
sold  the  premises  under  the  trust  deed,  and  E  became  the  purchaser  at  the 
trustee's  sale,  and  went  into  possession  under  his  deed.  Held,  on  demur- 
rer to  a  bill  filed  by  B  against  E,  to  determine  his  rights  in  the  premises, 
that  the  bill  could  not  be  maintained  ;  that  the  trustee  and  cestuis  que 
trust  should  have  been  made  parties  defendant  to  the  proceedings  to 
enforce  the  lien.  Ibid.  379. 

4.  That  A's  interest  alone  was  reached  by  the  decree  in  the  lien  suit, 
and  the  sale  thereunder  transferred  to  B  only  A's  title,  which  was  a  mere 
equity  of  redemption.  Ibid.  379. 

5.  That  B,  by  his  purchase,  having  extinguished  his  lien,  the  title  he 
had  to  the  premises  was  of  a  legal  nature,  to  be  enforced,  if  anywhere,  in 
a  court  of  law.  But  his  title  being  junior  to  that  acq'iired  by  E  undei 
the  trust  deed,  no  remedy  at  law  was  aflTorded  him.  Ibid.  379. 
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LIEN,    Mechanic's  lien.     Continued. 

6.  In  such  case,  where  two  parties  acquired  title  to  the  same  premises, 
one,  under  the  proceedings  to  enforce  a  mechanic's  lien,  and  the  other  by 
a  purchase  under  a  trust  deed,  the  trustee  and  cestuis  que  trust  not  having 
been  made  parties  to  the  lien  suit,  the  title  derived  through  the  trust  deed 
will  be  superior.  Lomax  et  al.  v.  Dore  et  al.  379, 

LIMITATIONS. 
Pkomissory  notes. 

1.  Made  out  of  t/ds  State.  An  action  of  debt  on  promissory  notes  made 
out  of  this  State,  and  the  cause  of  action  on  which  accrued  out  of  this 
State,  before  the  passage  of  the  limitation  law  of  February  10,  1849,  was 
not  affected  by  any  statute  of  limitation  in  force  in  this  State.  Milner  v. 
Briggs,  349. 

Limitation  act  of  1839. 

2  When  the  statute  begins  to  run.  Under  ihe  seven  years'  limitation 
act  of  1839,  the  concurrence  of  three  things  is  required  before  the  limita- 
tion begins  to  run,  namely,  color  of  title,  possession,  and  payment  of  taxes. 
Gla/rh  v.  Lyon,  388. 

3.  Payment  of  taxes  cannot  relate  hack  to  date  of  possession  taken.  And 
where  the  first  payment  of  taxes  was  made  after  the  acquisition  of  color 
of  title  and  possession,  such  payment  cannot  relate  back  to  the  time  when 
possession  was  acquired.  Ibid.  388. 

4.  Semn  full  years  must  ha/oe  passed  since  the  first  payment  of  taxes. 
The  payment  of  taxes  for  seven  years,  coupled  with  color  of  title  and  pos- 
session, is  not  sufficient  to  create  the  bar ;  a  period  of  seven  full  years  must 
have  intervened  between  the  day  when  the  first  payment  of  taxes  was 
made  and  the  day  of  the  commencement  of  suit.  Ibid.  388. 

Of  twenty  years  adverse  possession. 

5.  Party  claiming  under,  lohat  he  must  show.  Where  a  party  claims  to 
have  held  adverse  possession  for  a  period  of  twenty  years,  in  order  to  avail 
himself  of  that  defense  he  must  show,  that  he,  and  those  under  whom  he 
claims,  have  had  the  actual  possession  of  the  premises  for  twenty  years 
before  suit  is  brought.  Ibid.  388. 

Of  claims  against  estates. 

6.  The  two  years'  limitation  of  claims  held  against  an  estate  may  be  pre- 
vented from  running  by  a  presentation  of  the  claims,  as  provided  in  the 
statute  of  wills ;  the  act  of  1859,  to  reform  the  probate  system,  does  not 
change  the  rule  in  that  regard.   WeUs  v.  Miller,  Admx.  34. 

LIVE  STOCK. 
Running  at  large. 

1.  Bights  of  the  owner.  Owners  of  cattle  have  a  right  to  permit  thera 
to  run  at  large,  and  owners  of  land  must  have  their  ground  protected  by 
a  sufficient  fence  before  they  can  recover  for  injuries.  Stover  et  al.  v. 
Shugart,  76. 
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LIVE  STOCK.    Continued. 
Partition  fences. 

2.  Bights  and  liabilities  in  respect  thereto.  Where  a  party  removes  a 
partition  fence  and  Ms  stock  enters  upon  anotlier's  premises,  lie  will  be 
liable.  Stover  et  al.  v.  SJmgart,  76. 

Of  fields  in  common. 

3.  Eights  as  against  the  owners  of  stock.  Wliere  two  persons  own  land 
adjoining  each  other,  and  join  fences,  each  building  the  fence  on  his  own 
land,  and  have  no  partition  fence  between  them,  and  cattle  break  through 
the  defective  fence  of  one  and  enter  the  premises  of  the  other,  the  latter 
would  have  no  right  to  take  them  up,  or  recover  for^ injuries  against  the 
owner  of  the  stock.  Ibid.  76. 

4.  "Where  the  owners  of  two  adjoining  tracts  of  land,  join  their  fences 
so  as  to  have  but  one  field  in  common,  and  no  division  fence  is  built,  it  is 
the  business  of  one  to  see  that  the  fence  of  the  other  is  sufficient  to  turn 
ordinary  stock.  Ibid.  76. 

LOST  PAPERS. 
Peoof  of  theie  contents, 

WJien  allowable.    See  EVIDENCE,  5. 

MALICE. 
May  be  inferred. 

From  acts  of  the  party.  In  an  action  on  the  case  for  revoking  a  per- 
son's certificate  of  qualification  as  a  school  teacher,  in  order  to  show  malice 
in  such  act,  the  plaintifl"  need  not  prove  personal  hatred  or  ill-will  toward 
him.  Evidence  that  the  defendant  acted  rashly,  wantonly  and  wrong- 
fully, in  the  exercise  of  his  authority,  is  sufficient,  whereby  malice  may 
be  inferred.  Love  v.  Moore,  13. 

MANDAMUS. 
Of  the  pleadings. 

1.  By  what  rules  governed.  The  principles  and  rules  of  pleading  in  civil 
actions,  are  applicable  in  proceedings  by  mandamus,  the  alternative  writ 
standing  in  the  place  of  the  declaration,  to  which  the  return  is  an  answer. 
Silver  v.  The  People  ex  rel.  Whitmore,  334. 

3.  Plea  in  abatement  waived  iy  plea  to  the  merits.  Where  a  defendant  in 
his  return  to  a  writ  of  mandamus  sets  forth  matter  in  abatement,  and 
also  sets  up  facts  in  defense  upon  the  merits,  and  asks  judgment  upon 
the  merits,  he  thereby  waives  the  plea  in  abatement  and  elects  to  try  the 
cause  upon  the  merits.  Ibid.  334. 

MARITAL  RIGHTS. 

*  Conveyances  in  fraud  thereof.    See  HUSBAND  AND  WIFE,  3,  8,  4. 

MARRIED  WOMEN. 
Of  contracts  between  husband  and  wifb. 

1.  Effect  of  act  of  186L  Where  a  suit  is  brought  in  the  joint  names  of 
husband  and  wife,  for  personal  injuries  to  the  latter,  and  the  husband 
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MAERIED  WOMEN. 
Of  contkacts  between  husband  and  wife.  Continued. 
refuses  to  allow  the  suit  to  proceed  in  his  name  unless  he  is  indemnified 
against  costs,  the  wife  joining  in  the  execution  of  a  bond  of  indemnity 
to  the  husband,  will  not  render  her  liable  to  the  husband.  The  act  of 
1861  in  no  wise  chang^es  the  relations  of  husband  and  wife  in  this  respect. 
Burger  et  ux.  v.  Belsley  et  al.  72. 

2.  Effect  of  the  wife  joining  in  tlie  bond.  Nor  would  such  bond  be  vitiated 
by  her  joining  therein,  as  in  a  suit  upon  it,  she  might  be  disregarded  as 
a  party,  by  averring  that  she  was  feme  covert.  Ibid.  73. 

MASTER  AND  SERVANT. 
Injuries  to  railroad  employees. 

1.  Liability  of  the  company.  A  railroad  company  is  bound  to  provide 
suitable  and  safe  materials  and  structures  in  the  construction  of  its  road 
and  appurtenances,  and  if,  from  a  defective  construction  of  its  road  and 
appurtenances,  an  iiijury  happen  to  one  of  its  servants,  the  company  is 
liable  for  tlie  injuries  sustained.  Chicago  and  North  Western  B.  R.  Co.  v. 
Swett,  Admr.  197. 

2.  The  obligation  to  provide  suitable  materials  for  the  safe  construction 
and  equipment  of  its  road,  cannot  be  avoided  by  the  delegation  of  such 
powers  to  other  persons.  The  undertaking  with  its  servants  is  direct, 
that  it  will  properly  and  safely  construct  its  road.  Ibid.  197. 

3.  A  railroad  company  is  responsible,  under  the  same  circumstances,  for 
the  same  degree  of  care  on  the  part  of  its  agents  as  a  master  for  his  ser- 
vant having  direction  of  his  carriage  on  the  highway.  Ibid.  197. 

4.  It  is  the  first  duty  of  a  railroad  company  to  so  construct  its  road, 
with  all  its  necessary  appurtenances,  that  its  business  may  be  transacted 
safely.  It  must  use  reasonable  care  in  the  selection  of  its  rolling  stock, 
and  employ  competent  persons  in  the  management  of  its  business,  that  no 
unnecessary  risk  shall  be  incurred  by  any  of  its  servants  by  reason  of 
unsafe  conduct  of  its  trains  or  want  of  watchfulness  over  those  in  its 
employment.   Ibid.  197. 

5.  The  doctrine  that  an  action  will  not  lie  by  a  servant  against  his 
principal,  for  an  injury  sustained  through  the  default  of  a  fellow  servant, 
applies  only  to  cases  where  the  injury  complained  of  occurs  without  the 
fault  of  the  principal,  either  in  the  act  which  caused  the  injury  or  the 
employment  of  the  person  who  caused  it.  Ibid.  197. 

6.  An  employee  of  a  railroad  company,  assisting  in  the  running  of  its 
trains,  is  not  required  to  know  whether  the  road  has  been  safely  and 
properly  constructed.  That  it  has  been  is  the  implied  undertaking  of  the 
company  with  its  servants,  and  they  enter  its  service  in  that  faith  and 
that  it  will  be  kept  in  safe  repair.  Ibid.  197. 

7.  So  in  an  action  against  a  railroad  company  for  the  killing  of  a  fireman 
engaged  in  the  line  of  his  duty,  the  declaration  alleged  that  the  death 
was  occasioned  by  reason  of  the  original  defective  construction  of  a  cer- 
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MASTEK  AND  SERVANT. 
Injuries  to  railroad  employees.     Continued. 

tain  culvert  on  the  line  of  its  road,  whereby  the  train  was  thrown  from " 
the  track  and  its  servant  killed.  The  defendant  demurred.  Held,  that 
the  declaration  was  good  ;  that  the  cause  of  the  injury  was  the  act  of  the 
corupany,  for  which  it  was  liable  for  the  damage  sustained.  GMcago  and 
Northwestern  B.  B.  Co.  v.  Swett,  Admr.  197. 

8.  In  an  action  against  a  railroad  company,  for  an  injury  sustained  by 
one  of  its  seia'ants,  occasioned  by  the  defective  construction  of  its  road, 
the  fact  of  the  negligence  on  the  part  of  a  fellow  servant  of  the  person 
injured,  cannot  be  shown.  Ibid.  197. 

MEASUEE  OF  DAMxlGES. 
In  suit  for  the  wrongful  death  op  another. 

1.  In  an  action  against  a  railroad  company,  brought  by  the  administra- 
tor of  a  person  who  was  killed  while  in  the  employment  of  the  company, 
in  consequence  of  the  defective  construction  of  their  road,  upon  an 
inquest  of  damages  on  a  judgment  in  favor  of  the  plaintiff,  on  overruling 
a  demurrer  to  the  declaration,  an  instruction  is  erroneous,  which  informs 
the  jury,  that,  in  estimating  the  damages,  they  are  not  to  be  limited  to 
the  actual  present  loss  that  may  have  been  proved,  but  may  also  compen- 
sate for  the  relative  injury  with  reference  to  the  future,  and  may  com- 
pensate for  pecuniary  injuries  present  and  prospective.  A  limit  should 
have  been  fixed,  within  which  the  jury  should  be  confined.  Ibid.  197. 

2.  In  such  cases,  the  rule  is,  if  the  next  of  kin  are  collateral  kindred 
of  the  deceased,  and  have  not  been  receiving  from  him  pecuniary  assist- 
ance, and  are  not  in  a  situation  to  require  it,  only  nominal  damages  can 
be  given,  no  matter  how  near  such  collateral  relationship  may  be.  Ibid. 
197. 

3.  If,  on  the  other  hand,  the  next  of  kin^have  been  dependent  on  the 
deceased  in  whole  or  in  part  for  their  support,  no  matter  how  remote  the 
relationship,  there  has  been  a  pecuniary  loss,  for  which  damages  must  b© 
given.  Ibid.  197. 

4.  So,  also,  if  the  deceased  was  a  minor  and  leaves  parents  entitled  by 
law  to  his  services.  Ibid.  197. 

5.  But  in  such  case,  it  is  error  for  the  court  to  instruct  the  jury,  con- 
cerning the  disposition  manifested  by  the  deceased,  to  contribute  to  the 
support  of  his  parent.  The  sole  questions  are,  did  the  deceased  maintain 
her?  was  he  bound  to  do  so?  and  in  this  respect  what  loss  has  she  suf- 
fered ?  Ibid.  197. 

6.  It  is  also  held,  that  while  compensation  for  pecuniary  loss  was  thus 
the  basis  of  the  action,  the  exact  amount  must  necessarily  be  largely  left 
to  the  jury,  to  be  controlled  by  the  sound  discretion  of  the  court,  since  it 
is  impossible  to  determine  with  any  certainty  the  pecuniary  value  of  a 
life  to  those  who  have  been  dependent  on  the  deceased  when  living. 
But,  the  pecuniary  loss,  taking  in  view  all  the  circumstances,  must  be 
kept  in  view  as  the  only  proper  basis  of  the  verdict.  Ibid.  197. 
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MEASURE  OF  DAMAGES. 
In  sxjit  fob  the  -w^rongful  death  of  another.    Continued. 

7.  But  the  measure  of  damages  which  the  next  of  kin  of  the  deceased 
has  sustained  by  the  death,  is  to  be  determined  from  the  pecuniary  loss 
they  have  sustained — nothing  is  to  be  allowed  by  way  of  solatium.  Chi- 
cago and  Northwestern  B.  B.  Co.  v.  Sicett,  Admr.  197. 

Breach  of  covenant  by  lessor. 

8.  In  refusing  to  deliver  possession  of  premises.  Where  a  lessor  exe- 
cuted a  lease  commencing  in  futuro,  and,  before  the  day  arrived  on 
which  the  term  was  to  commence,  without  legal  cause,  leased  the  prem- 
ises to  other  parties,  and  refused  to  deliver  possession  to  the  first  lessee, — 
held,  in  an  action  for  a  breach  of  the  covenants  in  his  lease,  that  the  dif- 
ference between  the  rent  to  be  paid,  and  the  actual  value  of  the  premises 
at  the  time  of  the  breach,  must  be  considered  the  true  measure  of  dam- 
ages. Ch-een  v.  Williams,  206. 

9.  But  this  rule  of  damages  will  not  apply  to  cases  where  a  lessee  has 
been  evicted  by  a  paramount  title.  Ibid.  206. 

10.  And,  in  such  action,  where  the  lessor  rented  to  another,  the  plaintiflf 
may  also  recover  all  expenses  necessarily  incurred  in  consequence  of  the 
lessor's  breach,  so  far  as  they  are  declared  for.  Ibid.  206. 

11.  But  the  loss  of  probable  profits  constitutes  no  part  of  the  general 
damages.     Such  damages  are  too  remote.  Ibid.  206. 

12.  If  plaintiff's  business  was  unavoidably  suspended  in  consequence 
of  the  lessor's  refusal  to  deliver  possession  of  the  premises,  he  is  entitled 
to  recover  interest,  during  such  suspension,  on  the  amount  of  capital  ac- 
tually invested  in  his  business.  Ibid.  206. 

In  suit  on  injunction  bond. 

13.  In  an  action  upon  an  injunction  bond,  the  declaration  alleged  that 
the  writ  issued  September  22,  1864,  and  was  dissolved  October  24th  fol- 
lowing, —  held,  that  proof  of  the  market  value  of  the  grain  affected  by 
the  injunction,  on  the  30th  of  November,  1864,  was  inadmissible;  that 
the  liability  of  the  defendants  was  to  be  measured  by  proof  of  the  value 
at  the  time  the  writ  issued  and  when  it  was  dissolved.  Brandamour  et  cd. 
V.  Trant  et  al.  372. 

On  contract  to  deliver  chattels. 

14.  Where  an  action  is  brought  on  a  contract  to  deliver  chattels  or 
stocks,  the  market  value  of  the  article  at  the  time  of  delivery  is  the 
measure  of  damages.  Larrabee  v.  Badger,  441. 

On  money  advanced  to  an  agent. 

15.  For  investment.  But,  where  the  action  is  for  money  which  had 
been  advanced  to  a  person  as  an  agent,  to  be  invested  by  him  in  a  par- 
ticular way,  which  investment  he  made,  but  in  his  own  name,  and  after- 
ward  disposed  of  it,  and  appropriated  the  proceeds  to  his  own  use,  and 
without  authority,  the  measure  of  damages  is  the  amount  of  money 
advanced,  with  interest.  Ibid.  441. 
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MEASURE  OF  DAMAGES.     Continued. 
On  assignment  of  dower. 

16.  The  measure  of  damages  for  the  neglect  to  have  dower  assigned, 
must  be  controlled  by  the  case  of  Bonner  v.  Peterson,  44  111.  253.  Stow  v 
Steel,  328. 

In  suit  by  vendor  against  vendee. 

17.  Where  the  vendee  refused  to  accept  and  pay  for  the  artide  purchased 
The  rule  is  well  settled,  that  where  a  vendee  fails  to  accept  the  commod 
ity  contracted  for,  and  pay  the  purchase  price,  there  being  no  agreement 
for  a  delivery  by  the  vendor,  the  vendor  may  resell  it,  if  he  sees  fit,  and 
the  measure  of  damages  will  be  the  difference  between  the  contract  price 
and  that  realized  at  the  resale.  Saladin  v.  Mitchell,  80. 

For  non-delivery  by  a  vendor. 

18.  Whenever  a  breach  has  occurred,  the  party  not  in  fault  may  treat 
the  contract  as  rescinded,  and  may  then  purchase  the  articles  elsewhere, 
at  their  market  value,  and  recover,  as  damages  for  such  breach,  the  differ- 
ence paid,  with  legal  interest  thereon.  And  a  recovery  is  not  dependent 
upon  the  fact  of  a  purchase  of  the  article  having  been  made  after  breach 
occurs ;  if  such  purchase  is  not  made,  the  measure  is  the  difference 
between  the  contract  price  and  the  market  value  of  the  articles  when 
they  should  have  been  delivered.  Sleuter  et  al.  v.  Wallbaum,  43. 

19.  In  all  actions  for  a  breach  of  contract,  for  the  non-delivery  of  chat- 
tels, the  measure  of  damages  should  be  confined  to  the  market  value  of 
the  articles  at  the  time  of  the  breach.  Ibid.  43. 

20.  In  an  action  for  a  breach  of  contract  in  failing  to  deliver  chattels,  or 
other  commodities,  the  measure  of  damages  is  the  difference  between  tlio 
contract  price  and  the  market  value  of  such  articles,  at  the  time  stipulated 
for  their  delivery  by  the  contract.  Ibid.  43. 

21.  And  if  the  article  has  been  paid  for,  the  purchaser  is  entitled  to 
recover  the  price  paid,  with  legal  interest  thereon,  from  the  time  of  such 
payment  until  a  recovery  is  had.  Ibid.  43. 

MECHANIC'S  LIEN.    See  LIEN,  3  to  6. 

MISTAKE. 
Mistake  in  law. 

1.  Not  availing.  A  voluntary  compromise  or  settlement  of  doubtful 
and  conflicting  claims  will  not  be  set  aside  or  disturbed  in  the  courts^ 
merely  because  the  parties  may  have  acted  under  a  mistake  as  to  the  law 
Stover  V.  Mitchell,  218. 

MONET  HAD  AND  RECEIVED. 
When  action  lies  therefor.    See  ASSUMPSIT,  4 

MONOPOLY. 
What  so  considered. 
In  the  matter  of  regulating  the  slaughtering  of  animals  in  Ihe  city  of  Chi 
eago.    See  CORPORATIONS,  16  to  20. 
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MORTGAGES. 
What  constitutes  a  mortgage. 

1.  Where  between  A  and.  B  the  relation  of  debtor  and  creditor  existed^ 
evidenced  by  a  certain  bond  of  A,  and  they  entered  into  an  agreement, 
whereby  the  former  conveyed  to  tlie  latter  certain  lands  to  secure  the  pay- 
ment of  his  indebtedness  to  B,  and  B  executed  a  bond  to  C  for  the  recon- 
veyance of  them  to  him,  upon  the  payment  of  a  sum  specified  in  the  bond, 
and  surrendered  the  old  bond  to  A,  although  it  was  well  understood  that 
C  was  not  to  pay  any  thing  on  such  purchase,  the  intention  being  simply 
to  change  the  form  of  the  security, — held,  that  C  took  nothing  by  his 
purchase,  but  simply  received  the  equitable  title,  in  trust  for  A,  and  that 
as  between  A  and  B  the  relation  of  mortgagor  and  mortgagee  existed, 
and  that  equity  would  decree  a  reconveyance  of  the  lands  to  A  upon  his 
paying  to  B  the  amount  his  due.  Hunter  v.  Hatch,  178. 

Whether  a  mortgage  still  exists. 

2.  It  is  a  familiar  maxim  in  equity,  that  once  a  mortgage  always  a 
mortgage,  until  foreclosed  or  barred  in  some  other  mode.  So  where  a 
mortgagee  sells  under  a  power  of  sale  contained  in  the  mortgage,  he 
becoming  the  purchaser,  indirectly,  himself,  and  afterward  treats  the 
transaction  as  still  being  a  mortgage,  it  will  be  so  regarded.  Boss  et  al.  v. 
Demoss,  448. 

Assignee  of  mortgagor. 

3.  Of  his  rights.  Where  a  mortgage  is  executed  on  an  equity,  held  by 
the  mortgagor,  on  a  bond  for  a  deed,  and  the  mortgagor  subsequently 
reconveys  the  land  to  the  vendor,  before  any  forfeiture  is  declared  on  the 
bond,  his  grantee  will  succeed  to  the  rights  of  the  mortgagor,  and  is 
entitled  to  pay  off  the  mortgage  and  prevent  a  sale ;  and  until  the  equity 
of  redemption  has  expired,  he  is  entitled  to  retain  the  possession  and 
enjoy  the  rents  and  profits.  Baker  et  al.  v.  Bishop  Hill  Colony,  364. 

4.  Whether  purcJmser  from  mortgagor  can  set  up  usury.  See  USURY, 
6  to  9. 

Strict  foreclosure. 

5.  WJien  proper.  Upon  a  bill  for  foreclosure,  where  the  proof  shows 
that  the  premises  at  that  time  were  not  of  greater  value  than  the  amount 
of  the  claim  then  belonging  wholly  to  the  complainants,  and  a  strict  fore- 
closure is  prayed  for  in  the  bill,  it  is  not  error  in  the  court  to  approve  a 
decree  of  strict  foreclosure.     Hosmer  v.  Zimmerman  et  al.  14. 

6.  A  decree  may  be  changed  to  a  strict  foreclosure  at  the  second  term. 
And  where  a  decree  was  passed  that  the  defendants  pay  the  amount  found 
by  the  master  to  be  due,  and  that  the  premises  be  sold  if  the  money  was 
not  paid  in  thirty  days,  and  the  caase  continued,  the  complainant  might 
properly  make  his  motion  for  a  strict  foreclosure  at  the  next  term,  and  on 
making  proof  that  the  premises  were  worth  less  than  the  amount  found 
due,  the  court  might  then  properly  order  a  strict  foreclosure.  Ibid.  14. 

Chattel  mortgages. 

7.  Waiver  thereof.  D,  a  mortgagee  of  chattels,  consented  to  their  sale 
by  H,  the  mortgagor,  to  G  and  H,  who  took  possession  of  the  property, 
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verbally  agreeing  with  D  to  pay  the  mortgage  debt  within  a  specified 
time.  Afterward.  G  and  H  mortgaged  the  property  to  B,  who,  upon  his 
debt  maturing,  foreclosed  his  mortgage  and  bought  in  the  property. 
Held,  in  an  action  of  trover  by  D  against  B,  that  B  was  entitled  to  the 
property,  D  having  waived  his  mortgage  as  against  B,  who  was  a  subse- 
quent purchaser  for  value,  without  notice.  Brandt  v.  Daniels,  453. 
Mortgagee  as  a  purchaser. 
At  his  own  sale — under  a  power  of  sale  contained  in  the  mortgage.  See 
PURCHASERS,  4,  5.    ' 

MUNICIPAL  CORPORATIONS.    See  CORPORATIONS,  5  to  20. 

NEGLIGENCE. 
Of  the  general  liability. 

1.  Of  the  controlling  principle.  The  law  which  governs  in  actions  for 
negligence,  rests  upon  the  principle,  that  every  person  must  so  use  his 
own  property  as  not  to  injure  his  neighbor,  and  if  he  fails  so  to  do,  through 
the  want  of  reasonable  care  or  skill  on  the  part  of  himself,  or  his  ser- 
vants, he  is  liable  for  the  injuries  thereby  sustained.  ScJiwartz  v.  Qilmore, 
455. 

2.  Where  a  person  receives  an  injury  occasioned  by  the  negligence  of 
another,  he  will  be  entitled  to  recover,  unless  by  his  own  fault  he  haa 
materially  contributed  to  the  injury.  Lamparter  v.  Wallbaum,  444. 

As  between  landlord  and  tenant. 

3.  Of  injuries  from  repairs  made  by  direction  of  the  landlord,  on  account 
of  negligence  in  making  them.  A  tenant  does  not  lose  possession  in  any 
sense  that  would  impair  his  own  rights,  merely  because  a  person  enters 
under  the  direction  of  the  landlord  to  make  repairs  or  improvements ; 
and  if  during  the  progress  of  such  repairs  or  improvements  so  being 
made  by  direction  of  the  landlord,  the  tenant  received  personal  injuries 
by  reason  of  the  negligent  manner  in  which  such  repairs  or  improve- 
ments were  being  done,  the  tenant  not  materially  contributing  to  the 
injury  by  his  own  fault  or  negligence,  the  party  whose  negligence  occa- 
sioned the  injury  must  respond  to  him  in  damages.  Ibid.  444. 

4.  And  if  an  employee  of  such  tenant,  while  in  the  line  of  his  duty  as 
such,  receives  injuries  from  such  negligence  on  the  part  of  the  person 
doing  the  work,  the  latter  must  respond  to  him  also  in  damages.  So, 
where  the  tenant  was  occupying  the  premises  as  a  retail  merchant,  and  a 
persoa  under  the  direction  of  the  landlord  entered  thereon  to  excavate 
a  cellar  under  the  building,  and,  while  such  excavation  was  in  progress,  a 
lady  customer  of  the  store,  while  passing  had  her  hat  blown  off  and  into 
the  excavation,  and  the  clerk  in  the  store,  at  her  request,  went  under  the 
building  to  get  the  hat,  and  while  in  the  act,  the  building  fell,  in  conse- 
quence of  the  negligent  manner  in  which  the  landlord's  servants  did  the 
work,  and  the  clerk  was  injured  thereby;  it  was  held,  that  the  clerk  was 
in  the  line  of  his  duty  as  such,  as  an  act  of  civility  and  courtesy,  and  the 
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party  wlio  so  negligently  did  the  work  was  liable  to  liim  in  damages  for 
the  injuries  so  I'eceived,  the  clerk  not  materially  contributing  to  the 
injury  by  any  fault  or  negligence  of  his  own.  Lamparter  v.  Wallbaum,  444. 
Negligence  of  contractor. 

5.  Liability  of  the  principal  therefor.  S.,  the  owner  of  certain  premises, 
contracted  with  D.  to  erect  a  building  thereon,  and  by  the  terms  of  the 
contract  D.  was  required  to  perform  his  work  under  the  supervision  and 
direction  of  B.,  the  architect,  who  was  declared  to  be  the  superintendent 
of  S.,  S.  reserving  the  right  to  change  the  plan  of  the  work.  Held,  that 
S.  could  not  be  considered  as  having  surrendered  to  D.  the  entire  control 
over  the  work  and  premises,  so  as  to  relieve  himself  from  liability  for 
injuries  occasioned  by  the  negligence  of  D.  Schwartz  v.  Oilmore,  455. 

6.  And  in  such  case  where,  before  the  completion  of  the  building,  a 
portion  of  the  walls  fell,  whereby  an  injury  was  inflicted  upon  the  person 
and  property  of  a  party  living  adjacent  thereto  ;  and  during  the  morning 
preceding  the  night  when  the  accident  occurred,  the  owner  was  informed 
that  the  walls  were  leaning,  and  he  took  no  precaution  on  that  day  to  avert 
the  danger,  —  held,  that  his  liability  for  damages  could  not  be  made  to  de- 
pend merely  upon  the  fact,  that,  after  his  attention  had  been  called  to  the 
condition  of  the  walls,  he  did  nothing  to  secure  them,  unless  the  danger 
was  so  obvious  that  a  prudent  man,  the  safety  of  whose  person  and  property 
depended  on  the  security  of  these  walls,  would  have  taken  immediate 
steps  to  have  secured  them.  Ibid.  455. 

7.  Nor  in  such  case  could  the  architect,  who  Avas  the  superintendent  of 
the  owner,  having  control  of  the  work,  relieve  his  principal  from  liability 
by  directing  the  proper  bracing  to  be  put  in.  It  was  his  business  to  see 
that  it  was  done.  Ibid.  455. 

Of   COrPARATIVE    NEGLIGENCE. 

8.  In  actions  for  negligence  the  plaintiff  to  recover,  must  show,  that 
the  injury  sustained,  resulted  from  the  negligence  of  the  defendant,  and 
not  from  any  default  on  his  jiart,  which  materially  contributed  to  it ;  or, 
if  not  wholly  free  from  fault  himself,  that  his  negligence  was  slight  in 
comparison  with  that  of  defendant.  Ortmayer  et  al.  v.  Johnson  et  al.  469. 

NEGOTIABLE  INSTRUMENTS. 
Fraud  and  circumvention. 
In  obtaining  them  — what  constitutes.    See  FRAUD  AND  CIRCUMVEN- 
TION. 

NEW  TRIALS. 
Verdict  against  the  evidence. 

1.  Where  the  evidence  was  contradictory  the  verdict  will  not  be  dieh 
turbed,  unless  it  is  clearly  against  the  weight  of  evidence.  Allen  v, 
Payne,  339. 

2.  Unless  the  verdict  of  the  jury  is  manifestly  against  the  weight  of 
evidence,  it  will  not  be  disturbed.    Caldwell  v.  Sherman,  348. 
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3.  In  a  case  where  the  evidence  is  conflicting,  and  the  case  is  fully  and 
fairly  left  to  the  jury  by  the  instructions,  the  verdict  will  not  be  dis- 
turbed. Clark  V.  Pageter,  185. 

4.  When  there  exists  a  great  conflict  of  evidence  on  both  sides,  this 
court  will  not  undertake  to  determine  the  weight  of  the  evidence,  the 
facts,  by  a  fair  intendment,  warranting  the  verdict  of  the  jury.  Dietrich 
V.  Bumsey,  209. 

5.  Where  there  is  positive  conflict  of  evidence,  and  the  facts  and  cir- 
cumstances, by  a  fair  and  reasonable  intendment,  justify  the  inference  of 
the  jury,  the  verdict  will  not  be  disturbed.  McKichan  et  aZ.  v.  McBean,- 
238. 

6.  The  verdict  of  a  jury  which  is  manifestly  against  the  weight  of  evij 
dence  will  be  set  aside.  Boudreau  v.  Boudreau,  Admx.  480. 

7.  The  court  will  not  disturb  the  verdict  of  a  jury  where  there  is  a 
conflict  of  evidence,  and  the  verdict  is  not  manifestly  against  the  evi- 
dence. Chicago  and  Great  Eastern  Bailway  Co.  v.  Vosburgh,  312. 

On  the  ground  of  surprise. 

8.  In  applications  for  new  trials  on  the  ground  of  surprise,  it  is  not 
only  necessary  that  the  party  was  surprised,  but  that  it  was  in  a  material 
matter,  and  that  it  produced  injury ;  and  that  it  was  not  the  consequence 
of  neglect  or  inattention  on  the  part  of  the  party  surprised ;  also,  that  he 
used  all  reasonable  eflbrts  to  overcome  the  evidence  which  worked  the 
surprise ;  or  that  it  was  not  within  his  power  to  have  done  so  by  the  em- 
ployment of  reasonable  diligence.  Ibid.  312. 

New  trial  as  to  part  op  several  dependants. 

9.  In  trover — where  one  of  several  defendants  is  acquitted  and  the 
others  found  guilty.  Where  one  of  several  defendants  in  trover  was 
acquitted  and  the  others  found  guilty,  an  appeal  by  the  latter  and  re- 
versal of  the  judgment,  as  to  them,  will  not  afiect  the  judgment  of 
acquittal  in  favor  of  the  former.  Wells  et  al.  v.  Miller,  Admx.  382. 

10.  Former  decisions.  What  was  said  in  the  case  of  Cochrane  v.  Arn- 
onon,  16  111.  316,  indicating  a  different  rule  was  mere  obiter.  Ibid.  382. 

NON-EESIDENTS. 
Decree  upon  constructive  service. 
Of  vacating  the  same — practice  in  reject  thereto.    See  DECREE 

NOTARY  PUBLIC. 

1.  Proof  of  the  official  character  of  a  notary  public,  using  a  notarial 
seal,  is  not  required.  Harding  v.  Curtis,  258. 

NOTICE. 
Notice  by  possession  of  land. 

1.  If  a  party  is  in  the  open  and  notorious  possession  of  land,  it  is  suf 
ficient  notice  to  put  subsequent  purchasers  upon  inquiry,  and  operates  as 
legal  notice  of  the  rights  of  the  possessor,  Lyman  v.  Russell  et  al.  281. 
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2.  Possession  of  land  by  a  party  is  notice  only  of  such  rights  as  he  haa 
and  not  of  any  greater  rights  or  equities.  Lloyd  v.  Ka/rnes,  62. 

Non-acceptance  of  goods  by  vendee. 

3.  Of  notice  hy  the  vendor  to  tlie  vendee,  so  as  to  autJioi'ise  a  resale  by  tTie 
former.    See  SALES,  3,  4,  5. 

NOTICE  TO  QUIT. 
When  sufficient. 

1.  In  the  mode  of  signing  by  agent.  A  notice  to  quit,  signed,  "For 
Cyrus  M.  Havvley,  by  William  C.  Prouty,  an  authorized  agent,"  is  sub- 
stantially good.  It  would  have  been  more  proper,  however,  to  have  said, 
Jds  authorized  agent.  Meed  v.  Hawley,  40. 

OFFICER. 
Liability  for  improper  levy. 

1.  Wliat  xcill  justify  a  levy  upon  property  not  siibject  tJiereto.  Where  & 
debtor  makes  a  sale  of  his  stock  of  goods  in  fraud  of  the  rights  of  his 
creditors,  and  the  purchaser  intermingles  the  goods  so  bought,  with  his 
general  stock,  an  officer  having  a  writ  of  attachment  in  favor  of  a  cred- 
itor of  the  fraudulent  vendor,  may  le\'y  the  same  upon  goods  in  the  hands 
of  the  purchaser,  other  than  those  obtained  from  the  debtor,  if  requested 
so  to  do  by  such  purchaser.  He  having  pointed  out  such  goods  as  he  pre- 
ferred the  sheriflF  to  take,  must  be  considered  as  having  directed  that  the 
goods  not  belonging  to  the  original  stock  should  be  taken,  instead 
of  those  strictly  liable  to  the  levy,  and  cannot  complain.  Slattery  v. 
Stewart,  293. 

Who  are  "  officers." 

2.  Witliin  the  meaning  of  that  clause  in  tJie  Constitution,  which  provides 
that  certain  officers  shall  not  be  appointed  or  elected  by  the  General  Assem- 
bly.    See  CONSTITUTIONAL  LAW,  2  to  5. 

PAKENT  AND  CHILD. 
Property  of  the  latter. 

Where  bonds  have  been  given  to  a  minor,  as  a  bounty,  on  his  enlist- 
ment into  the  army,  he  may  hold  them  as  his  property.  Cadwell  v.  Sher- 
man, 348. 

PARTIES. 
In  chancery. 

1.  Of  proper  parties.  In  chancery  proceedings,  a  person,  who,  although 
at  the  time  of  the  filing  of  the  bill,  may  not  have  had  a  present  existing 
pecuniary  interest,  but  whose  rights  may  and  would  be  affected  by  a 
decree  in  conformity  to  the  prayer  of  the  bill,  may  properly  become  a 
party  complainant,  although  it  may  not  be  strictly  necessary  that  he 
should  be  made  a  party.   Valentine  et  al.  v.  Fish,  463. 

In  proceedings  to  enfouce  mechanic's  liens. 

2.  Prior  incumhrancer  .should  he  n  party.     See  LIEN,  3. 
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As  TO  PRINCIPxVL  AND   AGENT. 

3.  In  whose  name  suit  may  he  hrougM.  Where  a  contract  lias  been 
made  by  an  agent,  in  his  own  name,  for  an  undisclosed  principal,  either 
the  agent  or  the  principal  may  sue  upon  it.  Saladin  v.  Mitdiell,  79. 

Husband  and  wife. 

4.  For personalinjuries  to  the  wife.  At  the  common  law,  the  husband 
and  wife  must,  as  a  general  rule,  join  to  recover  for  damages  for  personal 
injuries  to  the  wife.  But  this  is  not  so  where  the  husband  and  wife  are 
living  separately,  without  her  fault.    Burger  et  ux.  v.  Belsley  at  al.  73. 

5.  Where  husband  consents  to  he  joined  — presumption.  Where  such  a 
suit  is  brought  in  the  joint  names  of  the  husband  and  wife,  by  the  con- 
sent of  the  husband,  it  will  be  presumed  that  they  were  living  together 
at  the  time  of  its  commencement,  and  when  his  consent  was  given,  and 
he  will  not  be  permitted  to  show  to  the  contrary,  and  that  such  suit 
should  have  been  brought  in  the  wife's  name  alone.  Ibid.  72. 

6.  Control  of  the  husband  over  the  suit  —  indemnity.  After  suit  brought 
in  such  case,  he  may,  however,  have  it  dismissed,  unless  indemnified 
against  liability  for  future  costs,  for  its  further  prosecution.  Ibid.  72. 

7.  But  he  cannot  require  indemnity  for  costs  already  accrued  in  the  suit. 
Ibid.  72. 

In  fokcible  detainer. 

8.  Against  whom  the  action  will  lie.  See  FORCIBLE  ENTRY  AND 
DETAINER,  3. 

PARTITION  FENCES. 
Rights  and  duties  in  respect  thereto.    See  LIVE  STOCK,  2. 

PARTNERSHIP. 
Evidence  op  a  partnership. 

1.  What  admissible.  In  a  suit  against  several,  as  partners,  where  a  por 
tion  of  defendants  by  plea  deny  the  partnership,  a  paper  purporting  to 
contain  a  list  of  the  stockholders  in  an  association  in  which  appeared  the 
names  of  the  defendants  in  the  handwriting  of  a  former  clerk  of  the  asso- 
ciation, in  the  absence  of  proof  that  the  defendants  had  any  knowledge  of 
the  existence  of  such  paper,  or  that  the  clerk  had  any  authority  to  sign 
their  names  thereto,  was  inadmissible  as  evidence  of  such  partnership. 
Tocum  et  al.  v.  Benson,  435. 

Money  borrowed  by  one  op  a  firm. 

2.  LiaMlity  of  the  firm  therefor.  Where  the  managing  partner  of  a  firm 
engaged  in  the  lime  business  borrowed  of  another  his  check,  which  he 
directed  to  be  made  payable  "  to  currency,"  upon  his  promise  to  return 
the  amount  within  an  hour  or  so,  and  as  soon  as  he  should  collect  some 
lime  bills  due  the  firm,  which  he  then  had  in  his  possession,  and  after- 
ward the  partnership  was  dissolved,  it  appearing  by  the  proof,  that  such 
managing  partner  had  been  in  the  habit  of  so  borrowing  money  from  time 
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to  time  to  meet  tlie  firm  liabilities,  and  that  tlie  money  so  borrowed  was 
for  such  purpose,  whether  afterward  applied  in  the  partnership  interest  or 
not,  such  partners  were  individually  liable  to  pay  it.   Stark  v.  Corey  et 
al.  431. 
In  case  of  death  op  one  partner. 

3.  Payment  may  he  enforced  against  surviving  partner,  or  assets  of 
deceased  partner.  Every  partnership  debt  is  joint  and  several,  and,  in  all 
such  cases,  resort  may  be  primarily  had  for  the  debt  to  the  surviving 
partners,  or  to  the  assets  of  the  deceased  partner.  Mason  v.  Tiffany, 
Admx.,  et  al.  392. 

What  constitutes  a  firm  debt. 

4.  And  of  tlie  rights  and  remedies  of  creditors  of  a  partnership.  George 
B.  Tiffany  &  Co.,  through  Tiffany,  made  a  contract  for  the  firm  with  M., 
McA.  &  Co.,  for  the  manufacture  of  a  certain  number  of  boilers,  and  before 
their  delivery  Tiffany  died  ;  and  they  were  received  by  the  surviving  pait 
ners,  who  continued  the  business  in  the  old  name,  and  in  such  firm  name 
executed  notes  for  the  purchase  price.  Subsequently,  Tiffany's  interest 
in  the  concern  was  purchased  by  the  surviving  partners,  and,  shortly  after, 
they  made  a  general  assignment  for  the  benefit  of  creditors  Held,  that 
this  was  an  indebtedness  subsisting  against  the  firm  in  the  life-time  cf 
Tiffany,  contracted  before  its  dissolution  by  his  death,  for  which  his  sep- 
arate estate  was  liable.  Ibid.  393. 

5.  And  in  such  case,  it  is  no  objection,  that  the  surviving  partners 
remained  solvent  for  a  long  time  before  their  assignment,  and  that  the 
assigned  assets  were  sufficient  to  pay  the  claim,  the  creditors  of  the  firm 
having  the  right  to  resort  either  to  the  surviving  partners,  or  to  the  estate 
of  the  deceased  partner  at  their  option,  and  at  any  time,  so  that  they  kept 
within  the  statute  of  limitation.  Their  condition  was  not  that  of  a  holder 
of  indorsed  paper,  bound  to  diligence.  Ibid.  393. 

Sale  by  one  partner  to  another. 

6.  W?ien  it  passes  debt  due  the  firm  from  the  selling  party.  Where  one 
partner  sold  his  entire  interest  in  the  business  to  his  copartner,  the  pur- 
chaser  to  take  all  the  assets,  including  all  book  accounts  and  choses  in 
action,  and  to  pay  the  firm  debts,  and  among  such  accounts  was  one 
against  the  selling  partner,  and  which  was  not  excepted  from  the  sale, — 
held,  that  this  account  must  be  regarded  as  a  debt  due  the  firm,  which  a 
court  of  equity  will  enforce,  notwithstanding  an  action  at  law  would  not 
lie  to  recover  it.  Jones  v.  Bliss,  143. 

Debts  between  the  partners  and  the  firm. 

7.  Equity  will  recognize  and  protect  debts  due  from  the  firm  to  an  indi 
vidual  member,  or  from  a  member  to  the  firm.  Ibid.  143. 

Admissions  of  one  partner. 

W7ien  not  Unding  upon  his  copartners.    See  EVIDENCE,  7. 
Recovery  mitst  be  against  all  or  none.    See  PLEADING  AND  EVL 
DENCE,  7. 
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PAYMENT. 
Compulsory  payment. 

W/iat  constitutes.    See  DURESS,  1. 
Payment  to  ak  agent. 

When  mailable.    See  AGENCY,  8,  9. 

PENALTIES. 
Strict  construction. 

1.  The  law  never  favors  forfeiture  by  construction ;  and  all  laws  pro- 
viding for  the  forfeiture  of  penalties  must  be  strictly  construed.  A  party 
proceeding  for  a  penalty  must  show  that  the  defendant  is  clearly  within 
the  provisions  of  the  law.  City  of  Chicago  v.  Bumpff,  91. 

PERPETUITY. 

Definition  of.    See  WILLS,  7. 

PERSONAL  LIBERTY. 
How  A  citizen  may  be  deprived  thereof. 

1.  Power  of  the  President  of  the  United  States  to  ca%se  the  arrest  of 
persons  in  time  of  war.  This  case  is  identical  with  that  of  Johnson  v. 
Jones  et  al.  (44  111.  142),  and  that  case  is  referred  to  as  decisive  of  this. 
Carver  v.  Jones  et  al.  334. 

PLEADING. 
Of  the  declaration. 

1.  Of  the  statement  of  damages.  In  an  action  by  a  lessee  upon  the 
covenants  of  the  lessor  in  the  lease,  for  a  refusal  on  the  part  of  the  latter 
to  deliver  the  possession  of  the  demised  premises,  the  plaintiflf  may  re- 
cover the  difierence  between  the  rent  to  be  paid  and  the  actual  value  of 
the  premises  at  the  time  of  the  breach,  without  specially  stating  these 
damages  in  the  declaration.  Green  v.  Williams,  206. 

2.  JV7iere  a  feme  covert  joins  in  the  execution  of  a  bond  to  Iter  husband 
While  she  vdll  incur  no  liability  thereby,  her  joining  therein  will  not 
vitiate  the  bond,  as  in  a  suit  upon  it,  she  may  be  disregarded  as  a  party 
by  averring  that  she  was  ftme  covert.  Burger  et  ux.  v.  Belsley  et  al.  72. 

Rule  op  construction. 

3.  Pleadings  must  be  construed  most  strongly  against  the  pleader. 
Yining  v.  Leeman,  246. 

When  plea  must  ee  sworn  to. 

4.  Plea  denying  cancellation  of  revenue  stamp.  If  it  were  to  be  consid- 
ered at  all  essential  to  the  validity  of  a  promissory  note  that  a  revenue 
stamp  should  be  placed  thereon,  duly  canceled,  a  plea  in  the  action  on 
the  note  denying  that  the  initials  of  the  maker  which  are  found  on  the 
stamp  were  made  by  him  or  by  his  authority,  should  be  verified  by 
affidavit.  Latham  v.  Smith,  25. 

Of  defective  pleadings. 

5.  How  taken  advantage  of.  Where,  in  a  declaration  upon  an  injunction 
bond,  the  averment  in  respect  to  the  damages  is  too  general,  the  objection 
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sliould  be  raised  by  demurrer ;  an  issue  of  fact  will  cure  the  defective 
averment.  Sturges  et  al.  v.  Hart  et  al.  104. 
In  proceedings  for  mandamus. 

Of  the  pleadings  therdn.    See  MANDAMUS,  1,  2. 

Pleas  in  abatement.    See  ABATEMENT,  1,  2. 

PLEADING  AND  EVIDENCE. 
Allegations  and  proof. 

1.  Must  correspond.  A  complainant  must  recover,  if  at  all,  on  tlie  case 
made  by  his  bill ;  he  cannot  allege  one  case  in  his  bill,  and  make  proof 
of  a  different  one.  His  allegations  and  proofs  must  correspond.  Floyd  v. 
Karnes,  63 ;  Hall  et  al.  v.  Toione,  493 ;  CarmicJiael  v.  Beed  et  al.  108. 

2.  W7iat  will  constitute  a  variance.  Where  a  bill  in  chancery  to  set 
aside  a  will,  is  predicated  alone  on  grounds  of  undue  influence  over  the 
testator  and  his  incapacity  to  make  a  will,  proof  is  not  admissible  of  a 
fraudulent  substitution  of  a  will  which  the  testator  did  not  intend  to 
sign,  such  proof  not  conforming  to  the  case  made  by  the  bill.  Ibid.  108. 

8.  What  proof  icill  sustain  certain  allegations.  Where  a  declaration  upon 
an  injunction  bond  averred  an  absolute  injunction  against  selling  or  leas- 
ing certain  lands,  and  the  injunction  proved  was  against  conveying  or 
leasing  "to  the  injury  of  your  orator,"  and  was  sworn  to  have  been  in 
accordance  with  the  prayer  of  the  bill,  which  was  for  an  injuncticm 
against  "  conveying,  leasing,  incumbering,  or  interfering  with  said  prem- 
ises, to  the  injury  of  your  orator  in  any  way  or  manner  whatsoever,"  the 
original  writ  having  been  lost,  and  its  contents  being  proved  by  second- 
ary evidence,  —  held,  that  there  was  no  variance.  That  the  true  con- 
struction of  the  phrase,  "to  tlie  injury  of  your  orator,"  applied  it  to  the 
"interfering  with  said  premises  in  any  way  or  manner  whatsoever." 
Sturges  et  al.  v.  Hart  et  al.  103. 

4.  In  an  action  for  slander.  In  an  action  for  slander,  to  which  the 
defendant  pleaded  the  general  issue  only,  and  the  charge  was,  that  the 
defendant  had  falsely  stated  the  plaintifiT  had  set  his  house  on  fire  in  order 
to  get  the  insurance,  the  occupation  of  the  plaintiff  has  nothing  to  do 
with  the  issue  raised  under  the  pleadings.  Lehning  v.  Hewett,  23. 

5.  In  actions  on  contracts  and  for  toi'ts.  Contracts  are  entire  and  must 
be  proved  substantially  as  alleged,  but  torts  are  divisible,  and  in  them  the 
plaintiff  may  prove  a  part  of  his  charge,  and  recover,  if  there  be  enough 
proved  to  support  the  tort.  Hite  v.  Blandford,  9. 

6.  AdmissiMlity  of  evidence  under  certain  allegations.  In  a  suit  upon  an 
injunction  bond,  the  plaintiff  averred  that  by  reason  of  the  injunction  he 
lost  the  sale  of  certain  lands, — Tield,  that  proof  of  the  extent  of  deteriora 
tion  in  the  market  price  of  lands  would  tend  to  show  the  extent  of  the 
injury,  and  would  be  the  most  natural  way  of  showing  it.  Sturges  et  al 
V.  Hart  et  al.  106. 

7.  But  the  loss  of  sales  must  be  shovni  by  proving  bona  fide  applications 
made  by  persons  to  pirrchase,  and  that  the  failure  to  sell  was  fairly  attri. 
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butable  to  the  injunction.     Sliglit,  indefinite  evidence  is  not  sufficient. 
Sturges  et  al.  v.  Hart  et  al.  106. 
Evidence  tjnder  certain  issues, 

8.  In  an  action  against  a  railroad  company,  for  an  injury  sustained  by 
one  of  its  servants,  occasioned  by  the  defective  construction  of  its  road, 
the  fact  of  negligence  on  the  part  of  a  fellow  servant  of  the  person  injured, 
cannot  be  shown.  Chicago  and  North  Western  Railroad  Co.  v.  Swett, 
Admr.  197. 

9.  As  to  joint  liability  of  several  sued  as  partners.  In  an  action  against 
several  as  partners,  no  recovery  can  be  had  unless  the  partnership  exists 
as  to  all  the  defendants ;  and  where  a  portion  only  of  the  defendants  deny 
the  partnership  by  plea,  a  default  against  the  remaining  defendants  will 
not  dispense  with  the  necessity  of  proof  of  partnership  as  to  all.  Tocum 
et  al.  V.  Benson,  435. 

Evidence  under  the  common  counts. 

10.  Notes  payable  to  hearer.  A  note  not  under  seal,  payable  to  bearer, 
is  admissible  in  evidence  under  the  common  money  counts ;  and  is  evi- 
dence that  the  bearer  has  lent  money  to  the  maker,  or  that  he  paid  money 
for  the  use  of  the  maker,  for  which  the  law  implies  a  promise  to  pay  him 
the  amount  specified  in  the  instrument  when  it  falls  due.  Supervisors  of 
Mercer  County  v.  EiMard,  139. 

11.  Coupons.  Coupons  are  admissible  under  appropriate  common  money 
counts.  There  is  no  difference  between  coupons  payable  to  bearer  for  a 
sum  certain,  and  bank  bills.  They  alike  pass  by  delivery  only,  and  may 
alike  be  offered  in  evidence  under  the  common  money  counts.  Ibid.  139. 

12.  Eoen  where  a  recovery  could  not  be  had  under  a  special  count.  Where, 
under  a  contract  for  the  delivery  of  personal  property,  a  party  receives  a 
portion  of  it,  and  appropriates  the  proceeds  to  his  own  use,  a  recovery  for 
that  portion  so  received  and  appropriated  may  be  had  under  the  common 
counts,  although  a  recovery  might  not  be  had  under  special  counts  for  a 
breach  of  the  contract.  Boynton  et  al.  v.  Wicker  et  al.  137. 

Surplusage. 

■    In  an  indictment  need  not  be  proved.    See  CRIMINAL  LAW,  1. 

Evidence  on  indictment  for  forgery. 
What  admissible.    See  CRIMINAL  LAW,  4 

POSSESSION. 
Notice  by  possession  of  land.    See  NOTICE,  1, 8. 

Decree  for  possession. 

When  it  mil  be  granted.    See  CHANCERY,  23,  38. 

POUND  MASTER. 
Of  his  powers. 
In  imposing  a  penalty  and  the  sale  of  impounded  animalt  viWhovi  a 
judicial  inquiry.    See  IMPOUNDED  ANIMALS,  1,  3,  3. 
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PRACTICE. 

TrUE  OP  MAKING  CERTAIN  OBJECTIONS. 

1.  Insufficiency  of  hill  of  review.  Where  a  bill  of  review  fails  either  to 
deny  the  justice  of  the  demand  established  by  the  decree  sought  to  be 
reviewed,  or  that  the  complainant  has  paid  it  and  the  costs,  or  give  a 
reason  for  omitting  so  to  do,  the  objection  should  be  made  in  the  court 
below,  by  a  motion  not  to  receive  the  bill ;  if  answers  are  filed  and  the 
case  goes  to  a  hearing  on  its  merits,  it  will  be  regarded  that  the  defend- 
ants treated  the  bill  as  properly  filed,  and  they  will  be  bound  by  it. 
Horner  v.  Zimmermnn  et  al.  14. 

2.  Of  objections  to  deiwsitions.  See  DEPOSITIONS,  1,  2,  3,  4. 
In  actions  for  tort  against  several. 

3.  Eecovery  may  he  had  against  part.  In  actions  for  torts,  it  is  a  rule 
of  practice  coeval  with  our  jurisprudence,  that  a  plaintiff  may  recover 
against  as  many,  and  only  such  defendants,  as  he  proves  to  be  guilty.  If 
sued  in  the  same  action,  they  cannot  be  charged  in  the  declaration  other- 
wise than  jointly.   Winslow  et  al.  v.  Hewlan  et  al.  145. 

Reinstating  a  cause. 

4.  After  the  lapse  of  the  term  at  which  it  was  dismissed.  A  court  has 
the  power  to  reinstate  a  case  after  the  lapse  of  the  term  at  which  it  was 
dismissed,  where  by  the  terms  of  the  order  of  dismissal,  such  right  was 
reserved.  Mason  v.  Tiffany,  Admx.,  et  al.  393. 

5.  When  parties  will  he  deemed  to  have  waived  all  objections  to  such 
reinstatement.  And  in  such  case  all  objections  to  the  order  reinstating  the 
case  vdll  be  deemed  to  have  been  waived  by  the  parties,  where,  after  the 
entry  of  such  order,  by  their  action,  the  case  is  recognized  as  properly  in 
court.  Ibid.  393. 

Dismissal  of  suit  by  a  co-plaintiff. 

6.  Of  Ms  right  to  do  so.  One  of  two  plaintiffs  has  no  right  to  dismiss  a 
suit,  against  the  objections  of  the  other,  unless  he  can  satisfy  the  court 
that  the  latter  has  no  interest  in  the  claim,  or  that  he  is  liable  to  be 
injured  by  its  further  prosecution,  and  even  then  he  has  no  such  right  if 
his  co-plaintiff  shall  indemnify  him  against  loss.  Winslow  et  al.  v.  Nev)- 
Ian  et  al.  145. 

Limiting  number  of  witnesses. 

7.  Power  of  the  court  in  that  regard.  Where  a  material  fact  in  issue  is 
not  controverted,  the  court  may  limit  the  number  of  witnesses  to  prove 
it ;  but  where  it  is  contested,  the  rule  is  otherwise.  Union  National  Bank 
of  Chicago  v.  Baldenwick,  376. 

Objection  to  competency  of  witness. 

Pa/rty  offering  the  witness  must  state  what  he  expects  to  prone  by  him.    Se« 
WITNESSES,  6. 
Sending  process  to  foreign  county. 

Not  alloioable  against  a  corporation.    See  PROCESS,  2,  3. 
Decree  upon  constructive  service. 

Vacating  the  same — practice  in  respect  thereto.    See  DECREE,  1,  2. 
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PRACTICE  IN  THE  SUPREME  COURT. 
Of  the  transcript. 

1.  When  sufficient,  though  informal.  Where  the  record  recited  that  one 
defendant  to  a  bill  of  foreclosure  was  defaulted  on  a  failure  to  answer  as 
ruled  by  the  court,  "  and  the  other  defendants  having  answered  admitting 
the  allegations  of  the  bill  of  complaint,  it  was,  therefore,  ordered,  ad- 
judged and  decreed  by  the  court  that  the  same  be  taken  as  confessed  by 
all  of  said  defendants,  and  that  the  cause  be  referred,  etc." — held,  that, 
while  this  was  a  very  inaccurate  and  informal  mode  of  making  out  a 
transcript  of  a  record,  not  containing  the  answers,  still  the  Supreme 
Court  will  infer  from  it  that  the  answers  were  filed  and  were  before  the 
court ;  and  if  they  were  not  filed,  it  follows  that  the  other  branch  of  the 
statement  is  the  true  one,  namely,  that  the  bill  was  taken  as  confessed 
against  all  the  defendants,  since  service  on  them  is  recited.  Horner  v. 
Zimmerman  et  al.  14. 

Who  may  assign  error. 

3.  Only  the  party  affected  thereby.  Where  a  bill  of  review  was  filed  to 
reverse  a  decree  in  chancery  on  the  alleged  ground  that  the  ancestor  of  the 
complainant  was  not  served  with  process,  such  complainant  cannot  assign 
as  error,  in  the  Supreme  Court,  that  other  parties  in  the  same  suit  were 
not  served ;  if  the  others  were  not  served,  it  is  for  them  to  complain,  and 
is  of  no  concern  to  parties  not  afifected  thereby.  Ibid.  14. 

3.  The  refusal  of  the  court  to  dismiss  a  suit  at  the  instance  of  a  co- 
plaintifi",  cannot  be  assigned  as  error  by  the  defendants.  Winslow  et  al.  v. 
Newlan  et  al.  145. 

What  may  be  assigned  as  error. 

4.  As  to  rejecting  a  loitness  as  incompetent — it  must  appear  what  it  was 
proposed  to  jjrove  hy  him.     See  WITNESSES,  6. 

Reversal  as  to  part  op  several  dependants. 

5.  In  trover.  Where  one  of  several  defendants  was  acquitted  and  the 
others  found  guilty,  an  appeal  by  the  latter  and  reversal  of  the  judgment 
as  to  them,  will  not  affect  the  judgment  of  acquittal  in  favor -of  the 
former.  Wells  et  al.  v.  Miller,  Admx.  382. 

6.  Former  decisions.  What  was  said  in  Goehrane  v.  Ammon,  16  111. 
316,  indicating  a  different  rule,  was  mere  obiter.  Ibid.  883. 

Op  modipying  a  decree. 

7.  Must  be  first  reversed.  It  is  the  practice  of  this  court,  that,  before  a 
decree  can  be  modified,  the  erroneous  portion  at  least  must  be  reversed. 
After  reversal,  this  court  may  modify  it,  or  remand  it  with  instructions. 
Hunter  v.  Hatch,  178. 

Error  will  not  always  reverse. 

8.  For  refusing  proper  testimony.  A  new  trial  will  not  be  granted 
because  the  court  may  have  erred  in  refusing  to  admit  evidence,  which, 
though  proper,  was  vague  and  circumstantial,  and  in  direct  contradiction 
of  positive  proof  upon  the  question  in  issue,  where,  had  the  jury  acted 
upon  such  evidence  and  in  disregard  of  the  direct  proof,  it  would  have  been 
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the  duty  of  the  court  to  set  aside  the  verdict.  McKichan  et  al.  v.  McBean, 
228. 

9.  Vacating  decree  upon  constructive  service.  While  it  is  a  technical 
error  to  vacate  a  decree  rendered  upon  constructive  service,  on  the  appli- 
cation of  the  defendant  to  be  allowed  to  defend,  yet,  the  decree  ■will  not 
be  reversed  for  that  cause  where  no  injury  resulted,  as  where,  after  the 
coming  in  of  the  answer,  the  bill  was  dismissed  on  the  merits.  Buck  v. 
Beekli/  et  al.  103. 

PRESENTATION  OF  CLAIMS. 
Against  estates. 

What  sufficient.    See  ADMINISTRATION  OF  ESTATES,  1,  2,  3,  4. 

PRESUMPTIONS. 
Presumptions  of  law  and  fact. 

1.  Where  a  suit  is  brought  in  the  names  of  husband  and  wife,  for  per- 
sonal injuries  to  the  wife,  and  the  husband  consented  to  join  in  the  suit, 
it  will  be  presumed  they  were  living  together  at  the  time  of  its  commence- 
ment. Burger  et  ux.  v.  Belsley  et  al.  72. 

2.  Presumption  that  an  appeal  was  properly  dismissed,  in  the  absence  of 
a  nil  of  exceptions.    See  EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS,  3. 

3.  Infa/vor  of  the  constitutionality  of 'a  law.  See  CONSTITUTIONAL 
LAW,  1. 

4.  Presumption  that  promissory  note  was  assigned  in  due  course  of  trad  , 
before  maturity,  for  value  and  bona  fide.    See  ASSIGNMENT,  1. 

5.  Indorsement  of  note  without  date  —  presumption  that  it  was  indorsed 
before  maturity.    See  ASSIGNMENT,  2. 

6.  Presumption  as  to  jurisdiction  of  inferior  courts.  See  JURISDIC- 
TION, 1. 

7.  T%at  a  person  signing  as  deputy  clerk,  ia  such  deputy.  See  CLERKS 
OF  COUNTY  COURTS,  4. 

PRINCIPAL  AND  AGENT.    See  AGENCT. 

PRIVITY. 
When  it  hxists.    See  ASSUMPSIT,  3. 

PROCESS. 
Service  op  procbss. 

1.  In  chancery.  Where  the  retom  upon  a  summons  in  chancery  shows 
that  a  copy  thereof  was  left  with  the  wife  of  the  defendant,  a  member  of 
his  family,  and  in  all  respects  formal,  it  is  sufficient.  Homer  v.  Zimmer. 
man  et  al.  14. 

2.  On  corporations.  Where  an  action  was  commenced  in  the  county  of 
the  plaintiff's  residence,  in  which  the  cause  of  action  accrued,  against  a 
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corporation  of  this  State,  having  its  principal  office  in  another  county,  and 
service  of  process  was  made  upon  the  president  in  such  foreign  county, — 
held,  that  this  service  was  insufficient  to  give  the  court  jurisdiction  over 
the  defendant.  Stephenson  Ins.  Go.  v.  Dunn,  211. 

3.  In  such  case,  process  should  be  sued  out  to  the  county  of  the  plaint- 
iff's residence,  and,  if  the  president  of  the  corporation  does  not  reside,  or 
cannot  be  found  therein,  it  may  be  served  upon  any  other  agent  of  the 
company  found  in  the  county,  and  a  return  upon  the  writ  showing  such 
facts  will  give  the  court  jurisdiction.  Ibid.  211. 

PROMISSORY  NOTES. 
Fraud  and  circujvivention. 
In  obtaining  a  note  — what  constitutes.    See  FRAUD  AND  CIRCUMVEN- 
TION. 

PURCHASERS. 
Purchasers  at  judicial  sale. 

1.  How  far  protected.  Where,  under  a  decree  of  strict  foreclosure,  the 
premises  were  conveyed  by  the  master  in  chancery  to  the  complainant,  and 
he  afterward  sold  and  conveyed  the  same  upon  full  consideration  to  a  bona 
fide  purchaser  without  notice,  and  such  purchaser  answered  a  bill  of 
review  under  oath,  and  his  answer  was  allowed  to  stand  uncontradicted 
and  unquestioned,  it  was  held  that  the  position  of  the  purchaser  could 
not  be  assailed  by  any  further  proceedings  under  the  bill  of  review,  and 
that  he  was  not  affiicted  by  any  error  in  the  decree,  should  there  be  one. 
Horner  v.  Zimmerman  et  al.  14. 

3.  Without  notice  of  a  prior  conveyance.  A  purchaser  of  land  at  an 
execution  sale  is  protected  in  his  title  against  a  prior  unrecorded  deed  of 
which  he  had  no  notice.  McFadden  v.  Worthington,  363. 

3.  In  such  case,  the  court  cannot  go  behind  the  j  udgment  to  ascertain 
the  subject  matter  of  the  controversy;  it  is  sufficient  that  the  defendant 
is  enabled  to  show  a  valid  judgment,  under  which  the  property  was  sold, 
it  being  the  settled  rule  of  this  State,  that  judgment  creditors  are  within 
the  protection  of  the  23d  section  of  the  conveyance  act,  and  stand  as  pur- 
chasers, and  are  to  be  regarded  as  such.  Ibid.  363. 

At  sale  under  a  power  in  a  mortgage. 

4.  Who  cannot  become  purchasers.  A  mortgagee,  his  agent,  assignee  or 
a  trustee,  cannot  become  a  purchaser  at  a  sale  of  the  mortgaged  premises, 
without  an  agreement  to  that  effect  contained  in  the  instrument.  Hal}  et 
al.  V.  Towne,  493. 

Mortgagee  as  a  purchaser. 

5.  At  his  own  sale  —  who  so  regarded.  Where  a  mortgagee  sells  iinder  a 
power  of  sale  contained  in  the  mortgage,  and  his  son  becomes  the 
purchaser,  and  soon  after  reconveys  to  the  mortgagee,  and  no  purchase 
money  is  shown  to  have  passed  on  either  occasion,  the  inference  would 
not  be  a  strained  or  unreasonable  one,  that  it  was  in  fact  a  purchase  by 
the  mortgagee.  Ross  et  al.  v.  JDemoss,  448. 
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POKCHASEK  OF  EQUITY  OF  REDEMPTION. 

6.  The  purchaser  of  an  equity  of  redemption  succeeds  to  all  the  rights 

of  the  vendor.  Lloyd  v.  Lee,  277. 
Purchaser  from  a  mortgagor. 

When  he  can  set  up  usury,  and  when  not.    See  USURY,  6  to  9. 
Innocent  purchasers  of  county  bonds. 

How  far  protected.    See  CORPORATIONS,  5,  6. 

PURCHASE  MONEY. 
Failure  op  title. 

Wlietlier  a  defense  in  a  suit  for  purchase  money.    See  CONSIDERATION, 
1,  2,  3. 

RAILROADS. 
Fencing  railroads. 

1.  And  keeping  the  same  in  repair — when  the  duty  attaches.  The  obli- 
gation of  a  railroad  company  to  fence  its  lino  of  road,  does  not  attach 
until  it  has  been  in  operation  sis  months.  Toledo,  Peoria  and  Wa/rsaw  R. 
B.  Go.  V.  Miller,  42. 

2.  And,  where  the  company  had  not  been  in  operation  six  months,  but 
had  constructed  a  fence,  it  is  under  uo  obligation  to  keep  it  in  repair,  the 
duty  to  fence  not  having  attached.  Ibid.  42. 

RECORDS. 
Op  injuries  to  employees. 

Liability  of  the  company.    See  MASTER  AND  SERVANT. 
Legislative  control  over  them. 

1.  The  legislature  has  unquestionable  authority  to  authorize  any  per- 
son to  transcribe  public  records,  for  such  purposes  as  it  may  deem  the 
public  interests  to  require,  and,  to  that  end,  grant  free  access  to  all  offices 
wherein  such  records  are  kept.  Silver  v.  The  People  ex  rel.  Whitmore,  224. 

2.  Act  of  1855  in  relation  to  transcribing  records  in  La  Salle  county. 
The  legislature,  by  an  act  approved  February  12,  1855,  authorized  the 
board  of  supervisors  of  Grundy  county  to  provide  suitable  books,  and  to 
cause  to  be  transcribed  therein,  such  portions  of  the  records  of  La  Salle 
county  as  relate  to  lands  now  embraced  within  the  limits  of  Grundy 
county,  and  to  employ  a  suitable  person  to  transcribe  said  records.  It 
was  held,  that  the  clerk  of  the  Circuit  Court  of  La  Salle  county  had  no 
right  to  refuse  the  agent  of  Grundy  county  access  to  his  office  and  the 
records  thereof,  for  the  purpose  indicated  in  the  act.  Ibid.  224. 

Transcript  fob  Sdpbeme  Court.    See  PRACTICE  IN  THE  SUPREME 
COURT,  1. 

RECORDING  ACT. 
"Who  are  cREDiTORa 

Within  the  meaning  of  tJie  recording  act.    See  CREDITORS,  1, 3. 
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RECOUPMENT. 

When  allowable. 

1.  If  a  defendant  accepts  a  building  erected  by  a  plaintifiF,  under  a  con- 
tract, in  an  action  to  recover  tlie  contract  price  tlie  defendant  will  be 
permitted  to  recoup  any  damages  growing  out  of  a  breacli  of  tlie  contract. 
Adlwrd  V.  Muldoon,  193. 

REDEMPTION. 
By  a  junior  inoumbrancek. 

1.  liVom  a  sale  under  foreclosure  of  prior  mortgage.  Where  a  pur- 
chaser under  a  decree  of  foreclosure  bids  more  than  the  amount  actually 
due  on  the  decree,  and  costs,  for  the  purpose  of  defrauding  a  judgment 
creditor,  having  a  junior  lien,  the  latter,  upon  showing  the  fraud,  will  be 
entitled  to  redeem  by  paying  the  same  sum  as  if  the  mortgaged  premises 
had  sold  for  the  amount  of  the  decree  and  costs.  Oi'oh  v.  Gushman,  119. 

Redemption  by  a  judgment  creditor. 

2.  Redemption  from  foreclosure  of  a  prior  mortgage,  effect  as  against  the 
holder  of  a  second  moi'tgage,  who  was  also  assignee  of  the  decree  redeemed 
from.  M.,  the  assignee  of  a  second  mortgage,  had  also  assigned  to  him 
the  decree  rendered  in  the  foreclosure  suit  upon  the  first  mortgage,  and 
afterward,  at  the  sale  under  such  decree,  purchased  the  premises  and 
assigned  his  certificate  of  purchase,  and  also  quitclaimed  the  premises  to 
K.,  who  failed  to  redeem  them  in  the  manner  pointed  out  by  statute,  and 
also  to  record  these  instruments  ;  and  subsequently  L.,  a  judgment  cred- 
itor of  the  mortgagor,  had  execution  levied  upon  the  premises,  and  at  the 
Bame  time  redeemed  from  the  sale  under  the  first  mortgage  and  recorded 
his  certificate  of  redemption,  and  at  the  sale  under  the  execution  became 
the  purchaser,  and  received  the  sheriff's  deed  therefor.  Held,  that  tlie 
redemption  by  L.  vested  in  him  the  legal  title,  which  constituted  a  bar 
against  any  proceedings  by  K.  to  foreclose  the  second  mortgage.  Lloyd  v 
Karnes,  63. 

3.  The  equity  of  redemption,  not  having  been  conveyed  by  the  mort- 
gagor, L.  was  entitled  to  redeem  the  premises  as  against  K.,  who  was  the 
mere  assignee  of  the  certificate  of  purchase.  Ibid.  63. 

4.  The  mere  assignment  of  the  certificate  of  purchase  to  K.  did  not 
effect  a  redemption  of  the  premises,  and  having  failed  to  redeem  in  the 
manner  pointed  out  by  statute,  he  cannot  now,  as  assignee  of  the  second 
mortgagee,  set  up  superior  rights  as  against  L.,  who  redeemed  as  a  judg- 
ment creditor  of  the  mortgagor.  Ibid.  63. 

5.  The  redemption  by  L.  having  been  made  under  the  statute,  was  com- 
plete, he  having  redeemed  from  the  sale  under  the  senior  mortgage.  The 
fact  that  such  sale  did  not  satisfy  the  mortgage  debt  was  no  fault  of  his, 
and  he  could  not  be  required  to  redeem  from  such  unsatisfied  balance. 
Ibid.  63. 

Evidence  of  redemption. 

6.  Certificate  of  purchase.  Where  land  has  been  sold  under  a  decree  of 
foreclosure,  an  assignee  of  the  certificate  of  purchase  cannot  set  it  up  as  a 
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redemption  from  the  sale.  A  certificate  of  purchase  is  no  evidence  of  a 
redemption.  It  is  simply  authority  to  demand  a  deed,  if  the  property  be 
not  redeemed.  Lloyd  v.  Kwi'ues,  63. 

7.  Competent  evidence  of  a  redemption  is  an  instrument  in  writing, 
under  the  hand  and  seal  of  the  officer  receiving  the  redemption  money, 
and  must  be  recorded  the  same  as  other  instruments  affecting  the  title  to 
real  estate.  Ibid.  62. 

REMEDIES. 
Contracts  against  public  policy. 
No  remedy  afforded.    See  ACTIONS,  3. 

REPLEVIN. 
Of  awarding  a  return  of  property. 

1.  Form  of  the  verdict  in  that  regard.  In  an  action  of  replevin  where 
there  are  other  pleas  than  non  cepit  and  non  detinet,  a  verdict  "  we  the 
jury  find  the  issues  for  the  defendant,"  is  not  analogous  to  a  verdict  of 

"  not  guilty."   Underwood  v.  White,  438. 

2.  The  verdict  "not  guilty,"  in  replevin,  is  not  responsive  to  any  issue 
but  that  the  defendant  had  not  taken  and  detained  the  property.  Ibid.  438. 

3.  Where  there  are  several  pleas  in  replevin,  including  "  property  in 
defendant,"  and  the  verdict  of  the  jury  is,  "  we  the  jury  find  the  issues 
for  the  defendant,"  the  defendant  will  be  entitled  to  a  retu  rn  of  the  prop- 
erty. Ibid.  438. 

4.  Where  the  issue  is  non  cepit,  and  it  is  found  for  the  defendant,  he  i8 
not  entitled  to  a  return,  but  it  is  otherwise  when  the  right  of  property  is 
in  issue,  by  traversing  the  plaintiff's  right,  or  pleading  property  in 
another.  Ibid.  438. 

RESCISSION  OP  CONTRACTS.     See  CHANCERY,  14 

RESPONDEAT  SUPERIOR. 
Negligence  of  a  contractor. 

Whether  the  principal  is  liable  therefor.    See  NEGLIGENCE,  5,  6,  7. 

RESTRAINT  OF  TRADE. 
What  so  considered. 
In  the  matter  of  regulating  the  slaughtering  of  animals  in  the  eUy  of, 
Chicago.    See  CORPORATIONS,  17, 18, 19. 

RULE  TO  ANSWER. 
In  chancery. 
Not  necessary.    See  CHANCERY,  17. 

SALES. 
As  TO  plack  op  delivery. 

1.  And  payment — how  fa/r  controlled  hy  a  former  contract.  Where  a 
party  contracted  with  another  for  the  deliverv  of  a  certain  quantity  of 
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corn,  at  a  specified  time  and  place,  at  an  agreed  price,  to  be  paid  on  de- 
livery and  inspection,  wliich  contract  was  fulfilled  bj  botli  parties,  and  a 
short  time  after  tlie  vendor  addressed  a  telegram  to  tlie  vendee,  offering 
to  sell  him  another  quantity  of  corn  at  a  different  price,  which  offer  was 
accepted,  but  no  mention  was  made  of  the  place  of  delivery  and  inspec- 
tion, or  the  terms  of  payment, — held,  that  such  subsequent  contract  will 
be  considered  to  have  been  made  upon  the  same  terms  as  the  first  one,  as 
to  payment,  place  of  delivery  and  inspection.  Bdcon  et  al.  v.  Cobb  et  al.  47. 
Change  op  time  or  place  op  delivery. 

2.  Is  not  a  new  contra/it.  Where  a  party  agrees  to  accept  of  an  article 
contracted  to  be  delivered  at  a  place  or  time  other  than  that  agreed  upon, 
a  performance  of  this  is  equivalent  to  a  performance  of  the  original  un- 
dertaking. Such  agreement  to  deliver  at  a  different  time  or  place  creates 
no  new  contract  by  which  the  liabilities  of  the  vendor  on  the  original 
contract  are  changed.  Ibid.  47. 

Non-acceptance  by  vendee. 

3.  Right  of  resale  by  vendor.  If  a  vendee  of  goods  neglect  or  refuse  to 
take  them  and  pay  the  agreed  price  within  a  reasonable  time,  the  vendor 
may  resell  them,  on  notice  to  the  vendee,  and  look  to  him  for  the  de- 
ficiency by  way  of  damages  for  the  breach  of  the  contract.  SaXadin  v. 
Mitchell,  80. 

4.  But  this  resale  of  the  goods  by  the  vendor  must  be  in  good  faith, 
and  in  the  mode  best  calculated  to  produce  their  value.  Ibid.  80. 

5.  What  sufficient  notice  to  vendee,  to  authorize  a  resale  of  goods. 
And  where,  in  such  case,  the  vendee  failed  to  take  the  goods,  and  the 
vendor  brought  an  action  against  him  for  breach  of  the  contract,  and 
afterward  resold  the  property, — held,  that  the  commencement  of  such 
suit  by  the  vendor,  was  a  sufficient  notice  to  the  vendee  to  take  and  pay 
for  the  goods,  which  failing  to  do,  the  vendor  was  thereby  authorized  to 
resell  the  same.  Ibid.  80. 

Bale  under  power  in  a  mortgage. 

6.  The  'power  of  sale  conferred  in  a  mortgage  must  he  strictly  pursued. 
The  power  of  sale  conferred  in  a  mortgage  must  be  strictly  pursued  as  to 
the  time  and  place  stipulated  in  the  instrument,  otherwise  a  sale  under  it 
will  be  void.  Hall  et  al.  v.  Towne,  493. 

As  TO  QUALITY  OP  GOODS  SOLD. 

7.  Whether  vendor  responsible  therefor.  The  rule  is  firmly  established, 
that  a  vendor  of  goods,  which  the  purchaser  has,  at  the  time  of  purchase, 
the  opportunity  of  inspecting,  is  not  responsible  for  defects  of  quality,  in 
the  absence  of  fraud  and  warranty.  Hanson  et  al.  v.  Busse,  496. 

Op  sales  by  sample. 

8.  Caveat  emptor  7ias  no  a/pplication.  Where  a  person  sold  to  another 
a  quantity  of  apples  in  barrels,  and  represented  them  to  be  good  hand- 
picked  fruit,  and  of  the  same  quality  as  previously  purchased  by  the 
vendee,  and  shipped  by  the  same  party,  and  exhibited  three  barrels  of 
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tliem  as  samples  which  were  good,  and  a  sale  was  effected, — held,  that 
the  frait  proving  unmerchantable,  the  purchaser  was  not  liable  for  the 
purchase  price ;  that  he  had  a  right  to  rely  upon  the  samples  shown  to 
him,  and  the  representations  made  concerning  them  by  the  vendor,  and 
was  under  no  obligation  to  open  every  barrel  of  the  fruit,  and  make  an 
inspection.  Hanson  et  al.  v.  Busse,  496. 

9.  Where  a  sale  of  goods  is  effected  by  exhibiting  a  sample,  or  when 
the  purchaser  has  had  no  opportunity  for  inspection,  in  the  first  instance, 
the  bulk  must  be  as  good  as  the  sample,  and  in  the  latter  it  must  be  as 
represented.  In  such  cases  the  maxim  caveat  emptor  has  no  application. 
Ibid.  49G. 
Sale  by  one  partner  to  another, 

Wliether  a  debt  due  from  the  selling  partner  to  the  firm  tcUl  pass  thereby 
See  PARTNERSHIP,  6. 

JtTDICIAL  SALES. 

Purchaser  at  judicial  sale  —  7iow  far  protected.     See  PURCHASERS, 

1,2,3. 
I 
SERVICE  OF  PROCESS. 
In  chancery.    See  PROCESS,  1. 
On  corporations.     See  PROCESS,  1,  3. 

SHERIFF'S  DEED. 

Of  CLERICAL   ERRORS  THEREIN. 

1.  I^ot  regarded  in  equity.  A  clerical  error  in  the  recital  of  a  sheriff's 
deed,  as  that  he  conveyed  the  right  and  title  which  the  plaintiff  in  the 
execution  held  to  the  land,  will  not  be  regarded  by  a  court  of  equity,  or 
any  court,  while  acting  upon  and  adjusting  equitable  rights.  Stow  v. 
Steel,  329. 

SLANDER. 
Pleadings  and  evidence. 

1.  Proof  of  occupation,  of  plaintiff — w7ien  not  admissible.  In  an  action 
for  slander,  to  which  the  defendant  pleaded  the  general  issue  only,  and 
the  charge  was,  that  the  defendant  had  falsely  stated  the  plaintiff  had  set 
his  house  on  fire  in  order  to  get  the  insurance,  the  occupation  of  the 
plaintiff  has  nothing  to  do  with  the  issue  raised  under  the  pleadings. 
Lehning  v.  Hewett,  23. 

Proof  of  general  report. 

2.  Not  admissible.  And  in  such  case  it  is  not  admissible  for  the  defend- 
ant to  prove,  that  after  the  burning  of  the  house,  and  before  the  speaking 
of  the  words  charged,  the  plaintiff  was  generally  suspected  of  having 
fired  his  house.  Ibid.  23. 

SPECIAL  TERMS. 
"What  business  may  be  done.  ' 

1.  Of  a  term  for  general  business.  Where  a  special  term  of  the  Circuit 
Court  has  been  appointed  for  the  transaction  of  business  generally,  it  is 
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not  improper  to  hear  a  petition,  at  such  term,  of  a  non-resident  defendant 
in  chancery,  against  whom  a  decree  has  been  rendered  upon  constructive 
service,  to  be  allowed  to  defend,  and  to  grant  him  leave  to  answer,  not- 
withstanding the  power  given  to  the  judge  to  order  a  special  chancery 
term.  Buck  v.  Beekly  et  al.  102. 

STAMP  ACT. 

Effect  of  omission. 

1.  071  validity  of  instrument.  Under  our  laws  a  promissory  note  need  not 
be  stamped  to  make  it  a  valid  instrument  and  competent  evidence  in  the 
courts  of  this  State,  as  required  by  the  act  of  congress,  June  30,  1864. 
Latham  v.  Smith,  39. 

Appeal  boxds. 

2.  On  appeals  from  justices.  In  an  appeal  from  a  justice  of  the  peace, 
there  being  a  stamp  on  the  summons  by  which  the  appellee  was  brought 
into  court,  no  stamp  was  necessary  upon  the  appeal  bond,  as  that  was  not 
process.  Depuy  v.  Schuyler,  306. 

Pleading  in  respect  thereto. 

3.  Whether  plea  denying  the  cancellation  of  a  stamp  must  be  sworn  to. 
See  PLEADING,  4. 

STATE  HOUSE  COMMISSIONERS. 

Act  appointing  them: — coNSTiTUTiONAii.    See  CONSTITUTIONAL  LAW, 
2  to  5. 

STATE  RIGHTS  AND  FEDERAL  POWER. 
Of  the  STA5IP  ACT.     See  CONFLICT  OP  LAWS,  1. 

STATUTES. 

Op  the  PASSAGE   THEREOF. 

1.  Proof  ty  the  legislative  journals.  Courts  will  not  take  judicial  notice 
of  the  contents  of  the  journals  of  the  legislature.  When  the  legislative 
journals  are  relied  on,  they  must  be  brought  before  the  courts  as  evidence. 
But  when  offered  they  prove  their  own  authenticity.  Orob  v.  Gushman,  1 19. 

Construction  of  statutes. 

2.  Of  penal  statutes.  All  laws  providing  for  the  forfeiture  of  penalties 
must  be  strictly  construed.  City  of  Chicago  v.  Rumpff,  91.  . 

Statutes  construed. 

3.  Regulating  the  slaughtering  of  animals  in  the  city  of  Chicago.  The 
charter  of  the  city  of  Chicago,  of  1863,  construed,  in  reference  to  the  man- 
ner of  regulating  the  slaughtering  of  animals  within  the  city  limits.  City 
of  Chicago  v.  Rumpff,  91.     See  CORPORATIONS,  17,  18,  19. 

4.  Act  of  1867,  amendatory  of  the  charter  of  the  city  of  Chicago,  con- 
strued, in  respect  to  what  character  of  contracts  were  intended  thereby  to 
be  confirmed  and  ratified.  Ibid.  91.   ^See  CORPORATIONS,  20. 

5  Board  of  health  of  Chicago  —  its  power  to  a/ppoint  samtary  inspectors. 
Act  of  1867,  organizing  the  health  deuartment  of  the  city  of  Chicago,  con 
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strucd  in  Kimball  v.  The  People  ex  rel.   Jones,  397.  See  BOARD  OF 
HEALTH  OF  CHICAGO. 

6.  Presentation  of  claims  against  estates.  The  llGth  section  of  tlie  stat- 
ute of  wills,  and  the  act  of  February  31,  1859,  construed  in  Wells  v.  Miller, 
Admx.  33,  and  Mason  v.  Tiffany,  Admx.  et  aZ.  393.  See  ADMINISTRA- 
TION OF  ESTATES,  3,  4. 

7.  Act  of  1867,  providing  for  the  erection  of  a  new  State  house,  declared 
constitutional  in  Bunn  et  al.  v.  The  People  ex  rel.  Laflin,  397.  See  CON- 
STITUTIONAL LAW,  3  to  5. 

8.  Release  of  dower.  The  statutes  on  that  subject,  construed  in  Bobbins 
et  al.  V.  Kinzie,  354.     See  DOWER,  6  to  9. 

9.  Subscription  to  the  stock  of  the  Pekin,  Lincoln  and  Decatur  railroad, 
by  counties,  under  the  provisions  of  the  charter.  Construction  of  the  char 
ter,  in  that  regard.  The  People  ex  rel.  Prettyman  et  al.  v.  Supervisors  of 
Logan  County,  163.     See  CORPORATIONS,  7,  8,  9. 

10.  Suggestion  of  damages  on  dissolution  of  injunction.  The  statute  on 
that  subject  construed  in  Beauchamp  v.  Board  of  Supervisors  of  Kankakee 
County  et  al.  374.     See  INJUNCTIONS,  4  to  7. 

11.  Fi'aud  and  circumvention  in  obtaining  negotiable  instruments.  The 
statute  construed  in  Shipley  v.  Carroll  et  al.  385.  See  FRAUD  AND  CIR- 
CUMVENTION. 

13.  Lian  of  judgment  for  costs.  Section  1  of  chapter  54,  Revised  Stat- 
utes, 1845,  construed  in  McFadden  v.  Worthington,  363.     See  LIEN,  1. 

13.  Creditors  —  who  are  creditors,  within  the  meaning  of  section  33  of 
chapter  34,  entitled  the  conveyances.  The  statute  construed  in  McFadden 
V.  Worthington,  363.     See  CREDITORS. 

14.  Keeping  open  tippling  house  on  the  Sabbath  day.  The  137th  section 
of  the  Criminal  Code  construed  in  Fant  v.  The  People,  360.  See  CRIMI- 
NAL LAW,  1,  3,  3. 

15.  Jurisdiction  of  Circuit  Courts  over  suits  against  executors  and  ad- 
ministrators. The  act  of  1859  construed  in  Wells  v.  Miller,  Admx.  38. 
See  JURISDICTION,  2. 

16.  Vacating  decree  upon  constructive  service.  The  15th  section  of  the 
Chancery  Code,  construed  in  Buck  v.  Beekly  et  al.  100.    See  DECREE,  1, 3. 

17.  Competency  of  witness  to  prove  usury.  The  statute  on  that  subject 
construe!  in  Buck  v.  Beehly  et  al.  103.     See  WITNESSES,  4. 

18.  Application  of  usury  voluntarily  paid,  to  the  principal.  The  act  of 
1867  relating  to  usury,  construed  in  Hunter  v.  Hatch,  178.    See  USURY,  3, 

STOCK  RUNNING  AT  LARGE.     See  LIVE  STOCK. 

STOLEN  NEGOTIABLE  PAPER. 
Innocent  holder  protected.     See  ASSIGNMENT,  3. 

STRICT  FORECLOSURE.     See  MORTGAGES,  5,  6. 
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SUBSCRIPTION. 

By  COUNTIES  TO  RAILROAD  STOCK. 

1.  Conditions  removed  on  a  second  vote  hy  the  people.  Where  a  county 
submitted  the  question  of  taking  stock,  subject  to  conditions,  in  a  rail- 
road company,  the  conditions  may  be  removed  by  a  second  submission  of 
the  entire  question  to  the  people.  Supervisors  of  Mercer  County  v.  Hub- 
hwrd,  139. 

2.  Irregularities  in  election  will  not  affect  innocent  holders  of  bonds.  See 
CORPORATIONS,  6. 

3.  What  will  estop  a  county  from  alleging  a  want  of  liability.  Same 
title,  5,  6. 

Subscription  to  Pekin,  Lincoln  and  Decatur  Railroad  Coiipany. 

4.  By  the  counties  authoi'ized  by  the  charter  of  that  company.  See  COR- 
PORATIONS, 7,  8,  9. 

TAXES. 

By  whom  taxes  must  be  paid. 

1.  On  estates  for  life.  The  devisee  of  an  estate  for  life  is  legally  bound 
to  pay  the  taxes  accruing  thereon,  unless  such  liability  is  expressly 
removed  by  the  terms  of  the  instrument  creating  the  estate.  Waldo  et  al. 
V.  Cummings  et  al.  421. 

2.  What  language  used  in  a  will  not  deemed  sufficient  to  excuse  payment. 
Where  a  testator  devised  one-third  of  all  his  estate  to  A,  for  life,  "  to  be 
used  and  occupied  by  her,  with  the  rents,  issues  and  profits  thereof,"  and 
the  remainder  to  B,  in  trust  for  his  children,  with  a  proviso,  that,  if  the 
children  should  permit  any  portion  of  the  estate  to  be  sold  for  taxes,  and 
it  should  not  be  redeemed,  they  should  forfeit  their  title  to  the  unre- 
deemed portion,  —  held,  that  this  in  no  vsdse  releases  the  devisee  of  the 
life  estate  from  her  legal  liability  to  pay  the  taxes  accruing  upon  her 
estate.  Ibid.  421. 

Judgments  for  taxes. 

3.  Their  requisites.  A  judgment  against  land  for  non-payment  of  taxes, 
in  which  only  figures  are  used  to  designate  the  amount,  and  with  no  dol- 
lar mark  or  other  definite  means  of  determining  whether  the  figures 
stand  for  dollars,  cents  or  mills,  is  void.  Potwin  v.  Oades  et  al.  866. 

TORT, 

Waiver  op  tort. 

And  suing  in  assumpsit.    See  ASSUMPSIT,  3. 
In  suit  against  several. 

Recovery  may  he  had  against  part  only.    See  PRACTICE,  3. 

TRANSCRIPT  OF  RECORD. 

For  the  Supreme  Court. 

Wien  sufficient,  though  informal.    See  PRACTICE  IN  THE  SUPREME 
COURT,  1. 
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TRESPASS. 
Assault  and  battery. 

1.  Ejecting  an  intruder.  There  is  no  rule  of  law  that  gives  a  person, 
not  having  a  special  irrevokable  license,  the  right  to  enter  and  continue 
upon  the  premises  of  another  when  requested  to  depart.  Woodman  v. 
Howell,  367. 

2.  A  man  has  no  right  to  go  into  or  upon  the  premises  of  another,  even 
if  it  be  his  business  office,  store,  workshop,  factory  or  other  place  of  ^busi- 
ness, when  the  owner  shall  have  forbidden  him.  Ibid.  367. 

3.  Where  a  person  enters  the  premises  of  another,  and  is  requesteil  to 
depart,  but  refuses  so  to  do,  the  owner  may  eject  him  without  incurring  a 
liability  for  trespass,  provided  he  uses  no  more  force  than  is  reasonably 
necessary  for  that  purpose.  Ibid,  367. 

Trespass  against  an  officer. 
For  making  an  improper  levy.    See  OFFICER,  1 . 

Trespass  by  live  stock. 
Right  of  owner  of  stock  as  to  running  at  large,  and  herein,  in  respect  to 
partition  fences,  and  fields  in  common.    See  LIVE  STOCK. 

TROVER. 

"When  it  will  lie. 

1.  Where  a  party  holding  a  contract  for  the  conveyance  of  certain 
lands  by  warranty  deed,  tendered  the  purchase  money  to  the  vendor, 
who  received  it,  and  at  the  same  time  handed  to  the  purchaser  a  paper, 
which,  upon  inspection,  proved  to  be  only  a  quitclaim  deed,  unstamped 
and  with  no  name  inserted  as  grantee,  whereupon  the  purchaser  returned 
the  deed  and  demanded  back  his  money,  which  was  refused,  —  AeZd,  that 
this  conduct  on  the  part  of  the  vendor  was  fraudulent,  for  which  an  action 
of  trover  would  lie  to  recover  back  the  money.  HincUey  v.  Lewis,  827. 

In  suit  against  several. 

2.  Where  part  are  acquitted  and  others  found  guilty,  a  reversal  as  to 
the  latter  will  not  affi3ct  the  judgment  in  favor  of  the  former.  Wella  et  al. 
V.  Miller,  Admx.  382. 

USURY. 

Stibstitution  of  securities. 

1.  Will  not  avoid  usury.  A  substitution  of  one  security  for  another, 
which  is  designed  only  to  give  a  new  form  to  the  original  transaction,  will 
not  purge  the  transaction  of  any  taint  of  usury  which  originally  attached. 
Hunter  v.  Hatch,  178. 

2.  Equity  will  regard  the  substance,  not  the  form,  of  such  agreements. 
When  the  original  securities  were  tainted  with  usury,  the  substitution  of 
others  will  not  remove  the  taint,  such  substitution  having  been  made  as  a 
cover  to  usury  between  parties  knowing  of  the  transaction  ;  and  it  must 
fail,  as  equity  regards  the  substance,  not  the  form,  of  contracts  made  tc 
avoid  the  usury  laws.  Ibid.  178. 
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USURY.     Continued. 

USUKY  APPLIED  ON  THE  PRINCIPAL. 

3.  Effect  of  the  act  of  1867.     Under  the  law  as  it  existed  prior  to  the  act 
of  1867,  all  payments  of  usury  were  treated  as  payments  on  the  principal 
when  required  by  the  debtor,  and  so  far  as  the  act  of  1867  seeks  to  abro- 
gate this  right  it  is  void.  Hunter  v.  Hatch,  178. 
When  relieved  against  in  equity. 

^  4.  Upon  what  terms.  Where  a  complainant  comes  into  a  court  of  equity 
and  asks  its  interposition  against  usury,  he  will  only  be  entitled  to  it  upon 
equitable  terms  ;  which  would  be  the  payment  of  the  principal  and  legal 
interest.  Henderson  v.  Bellew,  322. 

5.  Although  a  defendant  in  a  court  of  equity  may  insist  upon  the  penal- 
ties of  the  statute  of  usury,  yet  the  court  will  not  enforce  those  penalties 
at  the  prayer  of  a  complainant,  but  will  require  him  to  do  equity  as  a 
condition  of  relief.  Ibid.  322. 

Who  may  set  tip  usury. 

6.  Of  a  purchaser  from  a  mortgagor.  If,  in  a  sale  of  land,  subject  to  a 
/BOrtgage,  tainted  with  usury,  the  purchaser  is  informed  of  the  fact  of 
usury  by  the  vendor,  and  authorized  by  him  to  set  it  up  as  against  the 
mortgage,  the  abatement  to  which  the  mortgage  would  be  subject  on 
account  of  usury  thus  constituting  an  element  in  the  price  of  the  land, 
the  purchaser  under  such  circumstances  would  be  at  liberty  to  raise  the 
question.  Ibid.  322. 

7.  But,  if  the  mortgage  on  its  face  draws  only  legal  interest,  and  the 
purchaser  buys  from  the  mortgagor  subject  to  the  mortgage  as  it  stands, 
no  reference  being  had  in  the  price  to  any  hidden  taint  of  usury,  the  pre- 
sumption is  that  the  vendor  desires  the  mortgage  paid  according  to  its 
terms  ;  and  it  is  not  for  the  purchaser,  who  has  bought  the  land  expressly 
subject  to  the  mortgage,  and  who  has  probably  been  allowed  for  it  in  the 
purchase  money,  to  undertake  to  evade  its  full  payment  by  setting  up 
usury.  Ibid.  322. 

8.  The  owner  of  land  who  has  given  a  usurious  mortgage  upon  it,  may 
sell  or  mortgage  it  to  another  generally,  and  give  to  such  purchaser  or 
mortgagee,  by  express  agreement,  the  same  right  to  contest  its  validity 
as  he  himself  had.   Valentine  et  al.  v.  Fish,  462. 

9.  But,  where  the  sale  or  mortgage  is  made  subject,  in  express  terms,  to 
a  previous  usurious  mortgage,  the  purchaser  or  subsequent  mortgagee 
cannot  question  the  validity  of  the  prior  mortgage.  Ibid.  463. 

By  whom  it  may  be  proven.    See  WITNESSES,  4. 

VARIANCE. 
Allegations  and  proof.    See  PLEADING  AND  EVIDENCE,  1  to  6. 

VENDOR  AND  PURCHASER. 
Failure  of  title. 

1.  W?ien  it  is  a  defense  in  a  suit  for  the  purchase  money,  arid  when  not 
See  CONSIDERATION,  1,  2. 
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VENDOR  AND  PURCHASER.     Continued. 
Forfeiture  —  time  op  the  essence. 

2.  Vendor  may  waive  a  forfeiture.  See  CONTRACTS,  7.  He  must 
Tiam  title  before  he  can  declare  a  forfeiture.    Same  title,  8. 

Measure  op  damages. 

3.  In  suit  ly  purchaser  against  a  vendor  for  non-ddivery  ofchattda  sold. 
See  MEASURE  OF  DAMAGES,  18  to  21. 

Non-acceptance  of  goods  by  purchaser. 

4.  Of  the  right  of  resale  hy  the  vendor — and  of  notice  to  the  vendee  to 
take  and  pay  for  the  goods.    See  SALES,  3,  4,  5. 

VERDICT. 
Impeaching  a  verdict. 

1.  Upon  tohat  evidence.  AflBdavits  of  jurors  cannot  be  received  to  im- 
peacli  their  verdict  for  misconduct.  Allison  v.  The  People,  37. 

2.  Upon  tlie  same  principle  affidavits  of  outside  parties,  as  to  facts  de- 
rived from  jurymen,  cannot  be  received  to  impeach  the  verdict  of  a  jury. 
Ibid.  87. 

Verdict  in  replevin.    See  REPLEVIN,  1,  2,  8,  4. 

VOID  AND  VOIDABLE. 
Of  by-laws  op  a  city. 
In  restraint  of  trade,  or  creating  a  monopoly.    See  CORPORATIONS,  16. 

Judgment  for  taxes. 

Wlien  void.    See  TAXES,  3. 

WAIVER. 
Waiver  of  tort. 

1.  And  suing  in  assumpsit.    See  ASSUMPSIT,  3. 
Waiver  of  forfeiture. 

2.  By  a  vendor  of  land,  when  time  was  made  of  the  essence  of  the  eon- 
tract.    See  CONTRACTS,  7. 

Waiver  of  plea  in  abatement. 

3.  In  proceedings  by  mandamus — by  pleading  to  the  merits.  See  MAN- 
DAMUS, 2. 

WARRANTY. 

On  sale  of  chattels. 

W7iat  constitutes.  No  particular  form  of  words,  op  expression  is  neces- 
eary  to  create  a  vrarranty;  nor  will  commendation  of  the  goods,  or  a 
representation  that  they  are  of  a  certain  quality,  create  a  warranty,  un- 
less the  language  of  the  vendor,  taken  in  connection  with  the  circum- 
stances of  the  sale,  fairly  implies  such  intention.  Sanson  et  aH.  v.  Busse, 
496. 

WILLS. 
Of  testamentary  capacity. 

1.  A  testator  possesses  testamentary  capacity,  within  the  meaning  of 
the  law,  when  he  has  an  understanding  of  the  nature  of  the  business  in 
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WILLS.    Op  testamentary  capacity.    Continued. 

which  he  is  engaged,  of  the  kind  and  value  of  the  property  devised,  and 
of  the  persons  who  were  the  natural  objects  of  his  bounty,  and  of  the 
manner  in  which  he  desires  it  to  be  distributed,  unless  affected  with  some 
morbid  and  insane  delusion  as  to  some  one  of  those  natural  objects  of  Ma 
bounty.  Roe  et  al.  v.  Taylor,  485. 

BVIDENCB  IN  KESARD  TO  TESTAMENTARY  CAPACITY. 

3.   What  admissible.    See  EVIDENCE,  10,  11,  13. 

Op  UNDUE  INFLUENCE  OVER  TESTATOR. 

3.  Nature  of  defined.  On  the  question  of  undue  influence  exercised  to 
obtain  the  execution  of  a  will,  the  rule  is,  that  the  influence  must  be  of 
such  a  nature  as  to  deprive  the  testator  of  his  free  agency.  Ibid,  485. 

Evidence  in  regard  to  undue  influence. 

4.  What  admissible.    See  EVIDENCE,  9. 

Burden  of  proof. 

5.  On  an.  allegation  of  undue  influence.    See  EVIDENCE,  14 
Question  of  proper  execution  of  will. 

6.  Is  one  of  law.  The  question  whether  a  will  has  been  executed  with 
all  the  proper  formalities,  is  one  of  law,  and  not  of  fact,  which  a  jury  can 
consider.  Ibid.  485. 

Perpetuity. 

7.  Definition  of.  A  perpetuity,  as  deflned  by  Bouvier,  and  which  defini- 
tion has  the  approval  of  this  court,  is  "  any  limitation  tending  to  take  the 
subject  of  it  out  of  commerce  for  a  longer  period  than  a  life  or  lives  in 
being,  and  twenty-one  years  beyond,  and,  in  case  of  a  posthumous  child,  a 
few  months  more,  allowing  for  the  term  of  gestation."   Waldo  et  al.  v. 

Cumminga  et  al.  431. 
Limitation  over — as  to  chattels. 

8.  Sow  far  allowable.  A  limitation  as  to  chattels  in  remainder,  after  a 
bequest  for  life,  is  good  by  way  of  executory  devise,  provided  the  power 
of  alienation  is  not  suspended  beyond  the  term  of  a  life  or  lives  in  being 
at  the  testator's  death,  and  twenty-one  years  and  the  period  of  gestation 
thereafter.  Ibid.  431. 

Well  construed. 

9.  Where,  by  the  terms  of  a  will,  the  testator  required  the  division  and 
payment  of  a  certain  portion  of  his  estate,  by  his  executor,  to  his  two 
children,  when  the  younger  should  attain  the  age  of  twenty-one  years,  to 
be  held  by  them  during  life,  and  in  the  event  of  the  death  of  either,  before 
succeeding  to  his  share  of  the  property,  without  legal  heirs,  his  portion  to 
go  to  the  survivor  on  arriving  at  majority ;  and  a  condition  was  annexed, 
that  neither  should  have  the  power  to  incumber  the  fund,  nor  should  it  be 
subject  to  the  payment  of  their  debts,  and  that  the  party  making  any 
eflbrt  to  incumber  or  sell  the  same  should  forfeit  Ms  share,  and  that,  in 
event  of  their  death,  or  a  forfeiture  by  them,  if  they  have  lawful  issue,  oi 
descendant  of  such  issue,  then  the  estate  to  vest  in  them,  and  if  neither 
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WILLS.    Will  construed     Continued. 

have  sucli  issue,  then  the  property  to  vest  absolutely  in  certain  other  per- 
sons named  in  the  will,  —  held,  that  a  life  estate  was  thereby  created  in 
the  legatees,  which,  when  paid  to  them,  would  become  a  vested  life  estate, 
and  not  a  contingency,  or  mere  expectancy ;  and  that  no  objection  could 
be  urged  to  the  forfeiture  provided  for,  nor  to  the  limitation  over,  in  event 
thereof.  Waldo  et  al.  v.  Gummings  et  al.  421. 

ACCUMTTLATIONS. 

10.  Legatee  entitled  to  accximulations  —  wJietJier  provided  for  or  not. 
And  where  in  such  case  one  of  the  legatees  died,  the  survivor  is  not  only 
entitled  to  the  estate  of  the  deceased,  but  also  to  the  accumulations  upon 
such  estate,  and  this,  had  the  %vill  made  no  mention  concerning  such 
accumulations.  Ibid.  421. 

Powers  of  trustees. 

11.  The  will  controls.  Where  a  person,  as  trustee  under  a  will,  receives 
property,  with  direction  to  pay  it  over  to  certain  persons  named  therein  at 
a  specified  time,  to  be  held  by  such  persons  during  life,  he  has  no  power 
to  impose  any  terms  or  conditions  upon  such  legatees,  for  the  preservation 
of  the  future  estate,  which  is  not  expressly  given  to  him  by  the  instru- 
ment.    The  will  is  the  sole  measure  of  his  duties.  Ibid.  421. 

Remainderman. 

12.  Preservation  of  Jiis  estate.  Where  a  will  devises  an  estate  to  one  for 
life,  and  remainder  over,  security  for  the  preservation  of  the  future  estate 
can  be  had,  upon  a  proper  application  made  to  the  court  by  the  remain- 
derman, and  proof  of  its  necessity.  But  persons  not  interested  in  the  next 
expectant  estate  cannot  interfere.   Waldo  et  al.  v.  Gummings  et  al.  422. 

Payment  to  the  wrong  person. 

13.  Cannot  affect  the  one  entitled.  Where  a  trustee  under  a  will  receives 
property  to  be  paid  over  by  him  to  two  persons  named  as  legatees  therein, 
at  a  certain  time,  and,  by  the  terms  of  the  will  it  was  provided,  that,  if 
either  of  the  legatees  died  before  his  portion  of  the  estate  became  vested 
in  him,  without  lawful  issue,  such  portion  should  go  to  his  survivor  ;  and 
one  of  such  legatees  died,  and  without  issue,  —  held,  that  the  payment  of 
the  deceased's  portion  of  the  estate  over  to  Ms  administrator,  in  no  wise 
affected  the  rights  of  such  survivor.  Ibid.  422. 

Exempting  bequests  from  debts  of  legatee. 

14.  WTiere  a  testator  bequeathed  a  portion  of  his  estate  to  his  children, 
for  life,  and  declared  that  such  bequest  should  not  in  any  manner  become 
liable  for  their  debts,  —  AeM,  that  such  disposition  of  his  property  was 
lawful,  and  that  it  could  not  be  made  liable  for  debts  contracted  by  the 
legatees ;  that  the  will,  having  been  recorded,  was  notice  to  the  world  of 
such  exemption.  Ibid.  422. 

POWEB  OP  disposition   OF  PROPERTY. 

15.  Every  testator  has  the  right  to  dispose  of  his  property  in  such  man 
ner  as  he  may  think  proper,  provided,  in  so  doing,  he  creates  no  perpetu 
ity.  Ibid.  422. 
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WITNESSES. 
Attokxeys  as  witnesses. 

1.  It  is  of  doubtful  professional  propriety  for  an  attorney  to  become  a 
witness  for  his  client,  without  first  entirely  withdrawing  from  any  further 
connection  with  the  case.  Ross  et  al.  v.  Demoss,  447. 

3.  An  attorney  occupying  the  attitude  of  both  witness  and  attorney  for 
his  client,  subjects  his  testimony  to  criticism,  if  not  suspicion.  Ibid.  447. 

3.  "While  the  legal  profession  is  an  honorable  one,  its  members  should 
not  forget,  that  even  they  may  so  act  as  to  lose  public  confidence  and 
general  respect.  Ibid.  447. 

Competency. 

4.  To  prove  usurp.  Where  the  creditor  is  dead,  the  debtor  is  an  incom- 
petent witness  to  prove  usury.  Bu^k  v.  Beekly  et  al.  100. 

5.  Former  party  in  an  action  of  trover.  In  an  action  of  trover  against 
several,  one  of  the  defendants  was  acquitted  and  the  others  were  found 
guilty,  and  on  an  appeal  by  the  latter  the  judgment  was  reversed  as  to 
them.  It  was  held,  upon  the  new  trial  resulting  from  the  reversal  in  favor 
of  those  taking  such  appeal,  the  party  who  was  acquitted  upon  the  first 
trial  is  a  competent  witness  in  behalf  of  his  former  co-defendants.  Wells  et 
al.  V.  Miller,  Admx.  383. 

Objection  to  competency. 

6.  Party  offering  witness  should  state  what  he  expects  to  prove  hy  him. 
Before  a  party  can  assign  error  on  the  refusal  of  the  court  below  to  allow  a 
"witness  to  testify,  he  should  state  to  that  court  what  he  proposed  to  prove 
by  him,  so  that  the  court  can  determine  whether  the  evidence  is  material. 
And  these  facts  must  appear  in  the  record,  and  exceptions  must  have 
been  taken.   Winslow  et  al.  v.  Newlan  et  al.  146. 

[mpeachment  of  witness. 

7.  Proper  foundation  must  lie  laid.  In  order  to  contradict  a  witness,  a 
proper  foundation  must  be  laid.  It  is  but  fair  to  a  witness,  and  the  rule 
requires,  that  his  attention  should  be  distinctly  called  to  the  particular 
statement  he  is  alleged  to  have  made,  with  the  particulars  of  time,  place 
and  circumstances,  that  he  may  have  an  opportvmity  of  correcting  any 
mistake  he  may  have  made,  before  he  is  impeached.  Ibid.  146. 

8.  The  law  will  not  permit  a  man  to  be  proved  to  have  been  guilty  of 
perjury,  and  his  character  blackened  and  destroyed,  until  it  appears  that 
the  statement  was  deliberately  and  intentionally  made.  Such  conse- 
quences should  not  follow  a  want  of  recollection,  misapprehension  or 
even  inattention.  Ibid.  146. 

Limiting  number  of  witnesses. 
Power  of  the  court  in  tliat  regard.    See  PRACTICE,  7. 
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